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ADVERTISEMENT. 


The  want  of  a  full  practical  Treatise  on  the  Law  of 
Tithes  has  been  for  a  long  time  so  very  generally  felt 
and  acknowledged,  that  it  seems  quite  unnecessary  to 
say  any  thing  in  justification  of  the  present  attempt  to 
supply  that  deficiency.  It  would,  however,  be  pre- 
sumptuous to  offer  to  the  public  a  work  upon  so  diffi- 
cult a  branch  of  the  law,  without  expressing  a  hope 
that  any  errors  or  defects  which  may  be  discovered  in 
it  will  be  attributed  rather  to  the  nature  of  the  subject 
than  to  the  negligence  or  inattention  of  the  Writer, 
who  trusts  that  he  may  without  impropriety  refer  to 
the  work  itself  as  bearing  sufficient  testimony,  that  no 
labour  or  research  has  been  spared,  to  render  it  worthy 
of  the  attention  not  only  of  the  professional  reader,  but 
of  the  clergy  and  those  numerous  other  persons  who 
are  interested  in  the  receipt  and  payment  of  tithes. 

... 

1,  Oa&deit  Court,  Te^ipl-e, 
February  15th,  1830. 
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TREATISE 


ON  THE 


LAW    OF   TITHES 


HISTORICAL   INTRODUCTION. 


Althouoh  it  ia  the  lole  object  of  the  following  Work  to  treat  of 
the  rules  and  pactice  of  the  Law  of  Tithes  as  it  prevails  in  this 
kingdom  at  the  present  day,  and  it  is  therefore  unnecessary  to 
enter  into  any  historical  inquiry  into  the  ancient  usages  of  the 
Christian  church  in  general,  in  the  appropriation  of  tithes  as  a 
proyision  for  the  ministers  of  religion  *,  yet  it  seems  essential  to 
the  due  consideration  and  understanding  of  this  important  and  dif- 
ficult branch  of  the  law,  to  make  a  few  observations  upon  the  pay- 
ment of  tithes  in  this  country  antecedently  to  the  establishment 
of  the  right  of  the  parochial  clergy  to  all  the  tithes  arising  within 
their  respective  parishes  as  a  part  of  the  general  law  of  the 
realm* 

The  practice  of  paying  tithes  in  England  is  undoubtedly  of 
great  antiquity,  but  the  time  and  manner  of  their  first  introduc- 
tbn  are  involved  in  very  great  obscurity.  Sir  William  Black- 
stone  says^,  that  possibly  they  were  contemporary  with  the  plant- 
ing of  Christianity  among  the  Saxons  by  Augustin,  the  monk, 
about  the  end  of  the  sixth  century  ^.  But  this  opinion  is  not 
supported  by  any  historical  evidence ;  and,  moreover,  as  it  has 
been  often  remarked,  neither  the  questions  sent  to  Pope  Gregory 
by  Augustin  after  his  arrival  in  Britain,  nor  the  answer  of  the 
pope,  make  any  mention  whatever  of  tithes.  How,  says  Au- 
gustin, should  the  oblations  which  the  fidthful  bring  to  the  altar 
be  divided  ?    To  this  it  is  answered  by  the  pope,  that  it  is  the 

*  For  the  aneieat  Uttory  of  tithes     dus,  RkUey,  and  Barlow, 
the  reader  maj  consult  the  writings         ^  8  Bl.  Cool  35. 
ofSeldeo,  Spelmaoy  Uospiaian,  Gro-         *  A.  0.  582, 
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custom  of  the  apostolical  see  to  charge  bishops,  when  they  are 
ordained,  that  the  whole  income  be  divided  into  four  parts ;  the 
first  for  the  bishop  and  his  family,  that  he  may  be  able  to  keep 
hospitality;  the  second  for  the  clergy;  the  third  for  the  poor; 
the  fourth  for  the  repairing  the  churches  *.  With  respect  to  any 
supposed  necessary  connexion  between  the  establishment  of  the 
Christian  religion  and  the  payment  of  tithes,  it  may  be  obsetred, 
that  there  is  no  trace  of  any  payment  of  tithes  in  the  Eastern 
Church  at  any  period  ^ ;  &nd  that  no  such  thing  as  an  ecclesiastical 
benefice  was  known  in  the  early  ages  in  the  Christian  church  *; 
nor  is  there  any  mention  whatever  of  tithes  in  the  great  codex  of 
canons  ending  in  the  year  451 '.  Selden,  who  in  his  learned  and 
laborious  researches  appears  to  have  left  no  record  or  memorial  of 
the  early  history  of  tithes  unexplored,  has  not  ventured  to  fix 
upon  the  precise  period  of  the  introduction  of  tithes  into  Eng- 
land ;  but  he  supposes  that  the  payment  of  them  commenced 
about  the  year  786  *.  It  is  not,  however,  at  all  surprising  that 
so  much  uncertainty  should  have  prevailed  on  this  point,  since  it 
is  evident  firom  various  authentic  records,  referred  to  by  Sdden 
and  others,  that  the  first  payment  of  tithes  in  this  kingdom  was 
not  created  by  any  positive  compulsory  law,  but  was  silently  and 
imperceptibly  introduced  by  the  voluntary  bounty  of  pious  and 
devout  persons. 

As  the  payment  of  tithes  was  in  its  commencement  free  and 
spontaneous,  so  it  seems  to  be  satisfisu^torily  ascertained,  that  if  it 
did  not  continue  wholly  voluntary,  it  was,  at  least,  of  very  weak 
and  imperfect  obligation  down  to  the  time  of  the  establishment  of 
the  parochial  or  common  law  right  of  the  rectors  of  parishes. 
There  are,  it  is'  true,  many  imperial  and  provincial  laws  and 
canons,  as  well  as  decretals  of  the  popes,  for  the  payment  of 
tithes,  between  the  years  800  and  1200  ^;  but  it  should  be  ob- 
served, that  these  have  nothing  to  do  with  the  law  of  England  '. 

*  Bed.  Eccl.  Hist.  Lib.  5.  ciqp.  ss.  Comp.  Inc.  s,  4. 
Seld.  Hist  cap.  9.  s.  8.  *  Seld.  Hut.  cap.  8.  s.  S. 

^  Seld.  HiBt.  cap.  5.  a.  6.  '  lb.  cap.  6k  s.  7.    lb.  cap.  7. 

'  Seld.  Hist.  cap.  4.   cap.  6.  s.  3.         '  See  Selden's  Review  of  the  sixth 

Barlow*8  Remains,  p.  169.  Chapter  of  his  History. 

'  Seld.  Hist.  cap.  5.  s.  6.    Wats. 
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There  axe  also  BevenJ  aecular  laws,  as  well  as  provincial  canons, 
for  the  payment  of  tithes  in  England,  which  were  made  during 
the  reigns  of  the  Anglo-Saxon  kings  ^.  But  as  to  the  effect  of 
these  laws,  and  more  especially  those  of  King  Edgar  and  Ed- 
ward the  Confessor,  which  are  supposed  by  some  writers  to  enjoin 
the  parochial  payment  of  tithes,  it  is  remarked  by  Selden,  that 
they  do  not  of  necessity  refer  to  a  general  payment  of  tithes  pa- 
rochially, but  may  as  well  relate  to  the  obligation  of  payment  re- 
soltiiig  from  arbitrary  consecrations  of  tithes^.  Indeed,  these 
arbitnuy  consecrations  or  grants  of  tithes,  which  were  the  origin 
of  portions  of  tithes,  clearly  shew,  that  in  those  early  times  there 
was  no  general  or  parochial  compulsory  payment  of  tithes.  For 
it  appears,  by  numerous  authentic  records,  that  such  consecrations 
and  payments  of  tithes  to  particular  churches  and  monasteries 
continued  to  be  made  by  laymen,  according  to  their  best  devo^ 
ti<m,  until  the  b^inning  of  the  thirteenth  century  ^.  ^^  It  is 
most  certain,^  says  Selden,  **  that  before  about  the  year  1200 
after  Christ,  that  is,  about  the  time  of  King  John,  it  was  most 
commonly  practised  by  the  laity,  to  make  arbitrary  consecrations 
of  the  tithes  of  their  possessions  to  what  monastery  or  church 
they  would,  sometimes  ^ving  half,  sometimes  a  third  part,  and 
at  their  pleasure  all,  in  perpetual  right  or  otherwise,  according  to 
the  nature  of  those  consecrations  in  other  countries,  of  which 
enough  is  before  related.  Neither  does  express  testimony  hereof 
want  in  that  decretal  of  Innocent  the  Third  made  against  these 
kinds  of  arUtrary  consecrations.  ^  Multi,^  says  he,  *  in  diocese  tul 
(that  is,  the  province  of  Canterbury,)  decimas  suas,  pro  sua  dis- 
tribuunt  voluntate.^  Neither  may  you  understand  it  as  if  it  had 
been  done  by  the  wayward  opposition  of  some  only  against  the 
receiTed  and  allowed  laws  of  the  kingdom.  For  notwithstanding 
aU  those  ordinances,  both  secular  and  synodal,  anciently  here 
made  for  due  payment,  it  is  dear  that  in  the  time  before  about 
that  of  Innoceniy  it  was  not  only  usual,  in  fact,  for  laymen  to 
conyey  the  right  of  their  tithes,  as  rents-charge  or  the  like,  to 
what  church  or  monastery  they  made  choice  of,  but  by  the  course 

*  SekL  Hist  cap.  s.  '  lb.  cap.  7. 1. 1. 

*  Ibb  cap.  10.  t.  2. 
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and  practice  of  the  law  also  of  that  time,  both  common  and  canon, 
as  it  was  here  in  use,  such  conveyances  were  clearly  good."  * 

Our  ancient  law  books  also  shew,  that  this  arbitrary  disposition 
of  tithes  was  used  as  well  dejure,  as  de  facto ;  thus,  in  the  Year 
Book,  7  ^i^'  m*  4-  7-9  i^  ^  *ud,  by  Paming,  J.,  ^^  In 
ancient  time,  before  a  constitution  newly  made  by  the  pope,  the 
patron  of  a  church  could  grant  tithes  within  his  parish  to  another 
parish.'^  And  Herle,  J.  observes,  that  **  it  is  against  reason 
that  a  man  cannot  give  his  alms  to  whomsoever  he  would.^  So 
Ludlow,  judge  of  assize  in  44  £dw.  III.  ^,  says,  ^^  In  ancient 
time  every  man  could  grant  the  tithes  of  his  land  to  what 
church  he  would.^  ^^  Quod  verum  tst^  says  Judge  Brooke,  in 
abridging  the  case  ^. 

The  connexion  which  has  so  long  subsisted  between  parishes, 
benefices,  and  tithes,  has  led  some  writers  to  imagine  that  the 
parochial  right  to  tithes  was  coeval  with  the  creation  of  parishes, 
which  is  said  to  have  taken  place  soon  after  the  introduction  of 
the  Christian  religion  by  Augustin,  in  the  year  582.  But  this 
opinion  is  clearly  erroneous  both  as  to  the  time  of  the  first  form- 
ation of  parishes,  and  the  supposed  contemporaneous  establish- 
ment of  the  parochial  right  For  although,  as  it  is  stated  by 
Camden  and  other  authors,  Honorius,  the  first  Archbishop  of 
Canterbury  after  Augustin,  about  the  year  630,  first  divided  his 
province  into  parishes ;  yet  Selden  has  very  clearly  shewn,  that 
in  the  construction  of  thb  historical  passage,  there  has  been  a 
Misunderstanding  of  the  meaning  of  the  word  '^  parochia^,  which 
is  to  be  taken  in  the  sense  in  which  it  was  commonly  used  in 
ancient  times,  merdy  as  iqpplying  to  a  bishopric  or  diocese^; 
and  not  according  to  the  more  modem  and  present  signification 
of  the  term  parish  ^.  The  same  learned  author  also  remarks, 
that  fdthough  churches  were  probably  founded  in  England  soon 
after  the  introduction  of  Christianity,  and  those  churches  had 

*  Seld.  Hist  cap.  10.  b.  2.    See  3  further  informatioQ  respecting  por- 
Inst  641.  tions  of  tithes,  yide  infii,  p*  82. 

*  44  Edw.  III.  5.  8S.    lib.  Ass.  '  Seld.  Hist  cap.  6.  s.  3. 
968.  pi.  25.     1  £.  &  Y.  24.  *  lb.  cap.  9.  g.  3. 

*  Seld.  Hist.  cap.  10.  s.  2.    For 
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doubtless  some  kind  of  limits  of  adjoiniag  rillBges  or  towns,  and 
80  were  in  that  respect  parochial ;  yet  those  limits  and  churches 
were  variously  chosen  and  assigned  to  ministering  priests,  accord- 
ing to  the  convenience  of  the  assembling  of  the  neighbouring  in- 
habitants, who  were  not  however  bound  to  keep  their  devotion 
within  the  limits  of  this  or  that  parish  church ;  parishes  being 
thai  limited  only  in  r^ard  to  the  ministering  presbytery,  and 
not  in  regard  to  the  profits  received  from  the  parishioners.  For 
the  whole  diocese,  first  rf  Canterbury,  and  then  of  the  other 
elder  bishoprit»,  as  they  were  instituted,  was  the  only  limited 
parish,  in  respect  to  the  parishioner^s  pofits;  and  the  clergy 
of  the  bbhop,  that  is,  his  family  of  clergymen,  were  the  curates 
of  inftrior  churches,  who  were  appointed  and  removed  wholly 
at  the  discretion  of  the  bishop ;  and  whatsoever  they  received 
throu^  the  devotion  of  good  Christians  made  up  a  common 
treaaore  for  the  whole  diocese,  to  be  distributed  according  to 
the  quadrapartite  division  directed  in  the  answer  of  Pope  Gre- 
gory  to  Augustin,  which  has  been  already  mentioned  *. 

The  first  institution  of  parishes  in  regard  to  local  boundaries 
seems  not  to  have  taken  place  until  the  end  of  the  ninth  century. 
About  this  time,  laymen  of  good  estate,  in  order  to  obtain  regular 
and  convenient  Christian  instruction  and  worship  for  themsdves, 
their  fiunilies  and  tenants,  began  to  build  churches  and  oratories^ 
vhidi  diey  endowed  with  peculiar  revenues,  for  the  maint^iance 
of  incumbents,  or  persons  whom  they  appointed  to  reside  and 
exercise  the  spiritual  function  within  certain  territorial  limits, 
which  were  assigned  for  that  purpose,  according  to  the  extent  of 
the  estates  and  possessions  of  the  founders.  And  this  mainte* 
luuxce,  with  all  other  ecclesiastical  profits,  which  came  to  the 
hands  of  every  such  incumbent,  was  afterwards  with  the  consent, 
as  it  seems,  of  the  bishop,  withheld  from  the  common  treasury  of 
the  diocese'',  and  made  the  only  revenue,  which  became  perpe- 
tually annexed  to  the  church  of  the  clerk  who  received  it     And 

*  Setd.  Hist  cf^.  6.  s.  3,  cap.  9.  chnrches  of  their  dioceses,  it  should 
s^  2.  be  observed,  that  upon  the  establish- 

*  With  respect  to  the  appropria-  ment  of  the  parochial  right  to  tithes, 
tion  of  a  part  of  the  tithes  received  die  bishops  were  necessarily  relieved 
by  the  bishopi  to  the  repairii^  of  the  from  that  obUgation,  which,  regularly. 
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from  these  lay  foundations,  the  parishes  which  at  this  day  exist 
in  every  diocese  are  said  to  be  principally  derived.  The  differ- 
ence in  the  circuits  of  the  parishes  being  occasioned  by  the  differ- 
ence in  the  extent  of  the  demesnes  or  territories  of  the  founders*. 
Hence,  although  the  newly  created  parishes  were  for  the  most  part 
coextensive  with  the  boundaries  of  the  vills  or  townships,  into 
which  the  kingdom  was  divided  before  the  creation  of  parishes, 
yet  it  sometimes  happened  that  several  townships  were  included 
within  the  limits  of  one  parish,  whilst  in  other  instances,  a  vill  or 
township  was  divided  into  several  distinct  parishes. 

With  respect  to  the  particular  time  of  the  establishment  of  the 
parochial  or  common  law  right  to  tithes,  it  is  frequently  said  in 
our  common  law  books,  that  before  the  general  Council  of  La- 
teran,  which  was  held  a.  d.  1179,  every  one  was  at  liberty  to  give 
his  tithes  to  what  spiritual,  ecclesiastical,  or  religious  person  he 
pleased,  but  that  the  parochial  right  to  them  was  settled  by  that 
council.  The  same  doctrine  is  laid  down  by  (he  canonists.  Thus 
Lyndwood,  who  lived  in  the  reign  of  Henry  V.,  says,  ^^  Bene  po- 


ought  to  have  been  traDsferred,  toge- 
ther with  the  tithes,  to  the  parochial 
clergy ;  and  upon  this  principle,  as  it 
seems,  the  ancient  canon  law  imposed 
upon  the  rector  the  burden  of  re- 
pairing the  whole  fabric  of  the  pa^ 
rish  church.      But  this  canon  was 
never  adopted  by  the  common  law, 
which  has  allotted  the  repairs  of  the 
church  to  the  rector,  and  the  repairs 
of  the  nave  or  body  of  the  church 
to  the  parishioners;  and  the  same 
rule  is  ordained  by  a  provincial  con- 
stitution of  Archbishop  Winchelsey. 
This  division  of  the  burden,  at  the 
common  law,  seems  to  warrant  a 
doubt,  whether  any  proportion  of  the 
tithes  received  by  the  bishops  was 
ever  applied  to  the  reparation  of  the 
hody  of  the  church;  at  all  events,  it 
is  quite  certain,   that  the  general 
rule  of  law  which  imposes  that  obli- 


gation upon  the  parishioners,   was 
not  introduced  at  the  reformation,  in 
favour  of  the  protestant  clergy,  as  it 
has  been  sometimes  asserted,  but  is  a 
law  of  very  remote,  and  indeed,  im« 
memorial  antiquity.    For  the  statute 
of  Circunupecti  Jgatit,  1 3  £dw.  I.  s.  4., 
A.  D.  1285,  by  which  the  parishion- 
ers are  bound  to  repair  the  body  of 
the  church,  can  only  be  considered 
as  declaratory  or  confirmatory  of  the 
ancient  common  law.    See  S  Inst. 
489. 65S«  5  Co.  67.  Lyndwood.  De 
ecclesiis  aedificandis,  cap.  Ut  paro> 
chiani,verb.  navis  eccletise.    Doge's 
Pars.  Couns.  Part  L  ch.  18.  Godolpb. 
Repert.  Canon.   175.    Watson,  ch. 
39.    Gibs.  Tit  IX.  ch.  6.  p.  SS4. 
Tit  XLV.  c.  3.  p.  1067.    1  Bum's 
Ecc.  L.  550.  Wood's  Inst  39.  Com. 
Dig.  Tit.  Prohilntion,  G.  S.  G.  3. 
*  Seld.  Hist  cap.  9.  s.  4. 
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taenmt  laid  dedmas  in  feudum  retinere,  et  eas  altai  ecdesiae  dare 
ante  condUum  Lateranense,  non  tomen  post^*  But  it  ib  agreed  by 
all  the  writers  of  the  greatest  credit  and  authority,  that  this  is  a  vul- 
gar error  occasioned  by  confounding  the  Council  of  Lateran  with  a 
decretal  epistle  of  Pope  Innocent  III.  dated  at  Lateran.^  The 
real  state  of  this  question  is  very  fully  explained  by  Lord  Coke 
in  the  following  passage  in  his  exposition  of  the  statute  of  18  Ed. 
III.  c.  7)  of  tithes ;  ^^  Where  it  is  sdd  in  some  of  our  books,  that 
of  andent  time,  before  the  Council  of  Lateran,  any  man  might 
hare  given  his  tithes  to  what  spiritual  person  he  would,  and  that 
at  that  council  it  was  provided,  that  tithes  in  one  parish  should 
be  given  to  the  rector  or  parson  of  the  same  parish,  that  he  that 
gave  the  spiritual  food  should  reap  temporal,  &c. ;  the  truth  is, 
that  I  have  perused  the  councils  holden  at  Lateran,  and  especially 
that  holden  under  Pope  Alexander  the  Third,  ▲.  n.  1179,  anno 
25  Hen.  IL,  and  cannot  find  any  such  decree.  But  Pope  In- 
nocent the  Third,  in  a  decretal  epistle,  in  or  about  the  year  of 
our  Loud  1200,  and  the  first  year  of  Kbg  John,  dated  at  Late- 
ran, directed  to  the  Archbishop  of  Canterbury,  Ut  ecclesiis  pa- 
rochialibus  juste  decimse  persolvantur,  has  these  words,  ^  Perve- 
nit  ad  audientiam  nostram,  qu6d  multi  in  diocese  tua  decimas  suas 
mtegraa,  vel  duas  partes  ipsarum  non  illis  in  ecclesiis  in  quarum 
parochiis  habitant,  vel  ubi  prsedia  habent,  et  k  quibus  ecclesias- 
tica  percipiunt  sacramenta,  persolvunt,  sed  eas  aliis  pro  sua  dis- 
tribttunt  voluntate.  Cum  igitur  inconveniens  esse  videatur  et  k 
ratione  dissimile,  ut  ecclesise,  quse  spiritualia  seminant,  metere 
non  debeant  a  suis  parochianis  temporalia,  et  habere ;  fratemitati 
tase  authoritate  praesentium  indulgemus,  ut  liceat  tibi  super  hoc, 
non  obstante  contradictione,  vel  appellatione  cujuslibet,  sen  con- 
saetodine  hactenus  observata,  quod  canonicum  fuerit  ordinare,  et 
fiicere  quod  statueris  per  censuram  ecclesiasticam  firmiter  obser- 
vari,  nulU  ergo,  &c.,  confirmationis,  &c.^  Dat.  Lat.  Nonas  Julii. 
And  (that  I  may  speak  once  for  all)  this  epistle  decretal  bound 

*  Lyndw.  cap.  De  locato  et  conduct.     8.  2.    2  Inst  641.    Degge,  P«  II.  ch. 
Terbo  portiones.  8. 

^  Sdd.  Hist  ci^  6.  8.  7.  cap.  10. 
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Bot  the  BolgecCs  of  thii  retlm,  but  the  same  being  jost  and  rau 
sonable  they  allowed  the  same,  and  so  it  became  '  lex  terrse  \'^^ 

This  papal  epistle  or  constitution,  as  Lord  Coke  obsenres, 
was  in  itself  of  no  weight  or  authority  within  this  realm ;  and  the 
books  are  wholly  silent  as  to  the  manner  in  which  it  was  incorpo* 
rated  into  our  national  law ;  however,  it  is  quite  certain,  that 
upon  its  reception  as  a  part  of  the  general  law  of  the  land, 
every  parson  of  a  parish  became  de  mero  jurej  entitled  to  the 
tithes  of  all  the  lands  lying  within  the  boundaries  of  his  parish, 
as  parcel  of  his  rectory  or  parsonage ;  and,  consequently,  it  was 
no  longer  lawfiil  for  the  owners  of  lands  to  diqxMe  of  their 
tithes  to  any  religious  or  ecclesiastical  persons,  at  their  discretion. 
It  should,  howevor,  be  observed,  that  this  settlement  of  the  paro- 
diial  right  did  not  divest  any  other  ecclesiastical  persons  or  bo- 
dies of  any  tithes  within  the  parish,  which  they  had  previously 
acquired  from  the  huty  by  grants  and  arbitrary  consecrations,  and 
which,  under  the  denominations  of  portions  of  tithes,  have  al- 
ways continued  to  exist  as  inheritances  perfectly  distinct  firom 
the  rectories  of  the  parishes  in  which  they  are  situate. 

It  only  remains  to  mention,  that  this  law  for  the  settlement  of  the 
parochial  right  to  tidies  has  never  undergone  any  alteration  from 
its  first  establishment  down  to  the  present  time ;  and  it  is  ma- 
terial to  add,  that  it  makes  no  difference  whether  the  rector  be  an 
ecclesiastical  or  lay  person;  for  it  has  be»i  repeatedly  deter« 
mined,  that  lay  proprietors  of  parsonages  which  belonged  to  the 
monasteries  dissolved  in  the  reign  of  Hen.  VIII.,  have  the  same 
right  as  spiritual  rectors  to  demand  all  the  tithes  arising  within 
their  respective  parishes,  which  cannot  be  shewn  to  be  vested  in 
some  other  person  by  a  special  tide  in  pernancy  or  receipt,  as  in 
the  common  case  of  a  vicar,  or  a  pordoner,  unless  the  lands  are 
exempted  from  die  payment  of  dthes  by  virtue  of  some  legal 
ground  of  discharge. 

*S  Inst.  641.    VideSeld.Hist.cap.  8.  s.  S3.    Degge,P.n.ch.  9. 
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SECTION  I. 

D^nition  tf  tUhes^-^^In  what  respects  the  ecclesiastical  or  canon  law, 
and  the  common  law,  differ,  in'  respect  to  the  payment  of  tithes. — 
Of  the  influence  of  custom  in  varying  and  controlling  the  rules  of 
the  common  law  in  regard  to  the  payment  of  tithes;  and  of  what 
things  tithe  is  in  general  due  and  payable,  and  how  often. 

Tithes  are  described  by  Sir  Simon  Degge,  as  '^  a  tenth  part  or  Definition  of 
some  other  thing  in  lieu  thereof,  of  all  the  increase  yearly  arising  ^  ^ 
forth  of  the  profits  of  the  hind  and  stock,  or  raised  by  the  industry 
of  the  pozishioner,  and  properly  due  to  the  clergy  that  have  the 
core  of  souls  in  the  parish  vhere  they  arise.^*  According  to 
another  definition,  tithes  are  ^^  the  tenth  part  of  the  increase 
yearly  arising  and  renewing  from  the  profits  of  lands,  stocks  upon 
the  hnds,  and  by  the  industry  of  the  parishioners,  payable  for  the 
nudntenance  of  the  parish  priest,  by  every  one  who  has  things 
titheable,  if  he  cannot  shew  a  special  exemption.^'' 

Tithe  by  the  canon  law  is  ^^  omnium  bonotrum  lidti  qtueniom  Of  tithes  by  the 
^m  quota  pars^  Deo  divind  consHtuHone  debita.'^^ 

*  Degge^s  Parson's  Counsellor,  Part  s.  5.  p.  1 6 1 . 

II.  Chap.  I.  "^  Rebufiiu  de  decimis*    Quant  4. 

"  Wood's  Inst.  Book  II.  Chap.  11.  33.    Degge,  Part  11.  Ch^>.  I. 

▼OL.  I.  B 


2  OF   TITHES   IN   GENERAL.  [CRAP.  I. 

The  canon  or  But  in  Stating  this  general  rule  of  tlie  canon  law,  it  is  necessary 

S^^:jiig1ith^  to  observe,  that  the  canon,  or,  as  it  is  sometimes  termed  the  ec 
cannot  prevail      clcsiastical  law,  properlv  forms  no  part  of  the  law  of  England. 

except  where  It  4t^  j  i.  i  - 

has  been  adopted  It  is  indeed,  as  it  is  well  known,  the  source  from  which  many  of 
i^t  e  common  ^^^  principal  rules  of  the  common  and  local  customary  law  relat- 
ing to  the  payment  of  tithes  derive  their  orij^n ;  but  except  as  to 
those  particular  principles,  which,  as  being  agreeable  to  reason, 
have  been  adopted  by  the  general  and  special  customary  law,  the 
rules  prescribed  by  the  canon  law,  for  the  payment  of  tithes,  are 
no  more  binding  upon  the  laity  in  this  country,  than  the  laws  of 
any  foreign  kingdom  or  state.  And  even  in  those  cases  in  which 
it  has  been  received  into  practice  in  this  kingdom,  it  does  not 
operate  proprio  vigorcy  but  merely  as  forming  a  part  of  the 
common  or  general  law  of  the  realm,  from  which  it  derives  all  its 
force  and  authority.  Sir  William  BUckstone,  speaking  of  the 
canon  and  civil  laws,  observes,  that  although  they  are  admitted  in 
some  cases  by  custom  in  some  courts,  they  are  only  subordinate, 
and  leges  sub  graviari  lege^  and  thus  admitted,  altered,  new  mo- 
delled, and  amended,  they  are  by  no  means  with  us  a  distinct  in- 
dependent species  of  laws,  but  are  inferior  branches  of  the  cus- 
tomary or  unwritten  laws  of  England*.  Still,  it  must  not  be 
concluded  that  the.  canon  law,  is  a  subject  altogether  foreign  to 
the  consideration  of  the  present  state  of  the  law  of  tithes  in  this 
kingdom.  For  even  in  those  points  in  which  the  ecclesiastical  and 
common  law  difier,  the  rules  of  the  canon  law  very  fi^uently 
serve  to  illustrate  and  explain  the  grounds  and  prind^es  of  the 
common  and  statute  law.  This  observation  applies  more  particu- 
larly to  the  numerous  cases  in  which  the  rules  of  the  general  law 
have  been  settled  by  determinations  in  prohibition,  and  by  acts  of 
parliament  declaratory  of  the  ancient  law ;  as,  for  example,  the 
statutes  of  ArtunM  cleri^y  and  Silva  cuBdua^.  For  the  inter- 
ference of  the  legislature,  and  of  the  judges  of  the  temporal  courts, 
in  the  cases  alluded  to,  was,  for  die  most  part,  occasioned  by  the 
attempts  of  the  clergy  to  establish  the  ecclesiastical  law  of  tithing, 
as  a  part  of  the  law  of  the  land.  Besides,  it  will  be  seen  in  the 
course  of  the  following  pages,  that  with  respect  to  some  particular 

*  1  Blac  Com.  84.    And  see  Mid-        ^  9  £d.  II.  st.  l. 
dlcton  v.  Crofts,  «  Atk.  650.  '  45  Ed.  Ill,  c.  3. 
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faranches  of  the  lnw  of  tithes,  this  struggle  between  the  clergy  and 
the  Uuty,  hn  not  ceased  even  at  the  present  day. 

The  attempts  on  the  part  of  the  clergy  to  set  up  their  canons  No  canons,  &c. 
and  conatitations,  in  opposition  to  the  common  law,  were  formerly  ^u^on,"whicii 
so  incessant,  and  were  productive  of  so  much  inconyenience,  as  to  V^  contrary  to 

...  'the  king  s  prt- 

reqpiiie  the  interposition  of  the  legislature ;  and  accordingly  by  the  rogative,  or  the 
Btatate  of  25  Hen.  VIII.  c.  19.»  which  recites  that  several  canons  sutiu^VrhQ^' 
had  been  made,  which  were  thought  not  only  to  be  prejudicial  to  '*^™' 
the  king's  prerogative,  and  repugnant  to  the  laws  and  statutes  of 
the  realm,  but  also  ^'overmuch  onerous^  to  the  king  and  his 
8ulgect8»  it  was  enacted,  ^^  that  no  canons,  constitutions,  or  ordi- 
nances shall  be  made  or  put  in  execudon  within  this  realm  by 
suihaxity  of  the  convocation  of  the  clergy,  which  shall  be  contrary 
or  repugnant  to  the  king's  prerogative  royal,  or  the  customs,  laws, 
or  eutotes  of  this  realm.**^    But  it  is  to  be  observed,  that  this 
statute  was  merely  declaratory  of  the  ancient  common  law ;  for  by 
the  ande&t  law.  no  statute  or  custom  of  the  realm  can  be  taken 
away  or  abrogated  by  any  canon  or  ecclesiastical  ordinance,  made 
out  43iy  or  within  the  realm.    Upon  the  whole,  therefore,  with  re- 
spect to  the  efiect  of  the  canon  or  ecclesiastical  law  of  tithes,  as 
opposed  to  tiie  general  law,  it  appears  that  in  all  cases  where  the 
common  and  the  ecclesiastical  laws  differ,  the  common  law  is  to 
be  preferred*. 
The  common  law  of  England  and  the  canon  law,  differ  very  The  eMmon 

.  End  cuMQ  law 

materially  concerning  the  payment  of  tithes.    The  common  law  difler  very  ma- 
does  B«t  enjob  the  p.y,.ent  «f  tithes  to  the  s«ne  extent  «  the  X^;^ 
canon  law,  but  adjudges  many  things  not  titheable,  which  by  tiie  ^  ^^'^^ 
cancm  law  ought  to  pay  tithes  ^.     Thus  the  common  law  will  not 
allow  any  tithes  to  be  paid  merely  of  the  personal  labour  or  gains 
of  the  parishioner,  but  confines  the  obligation  of  paying  them,  to 
things  which  are  produced  upon,  or  derive  their  subsistence  from 
the  lands  of  the  parishioner.    Nor  does  it  acknowledge  that 
tithes  are  due  by  the  law  of  God,  but  merely  de  jure  per  legem 

t€tT(B, 

•  loHen.  Vn.  f.  17.  c.  18.    The     2  Inst.  652.  658.     Dcgge,  Part  Ilv 
case  of  Modus  dedmandiy  13  Co.  12,     Chap.  XVI. 
t  Eagle  &  Y.  180.    Co.  Lit.  344.  a.        ^2  Insf.  622. 

b2 
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Theiawof  Uthes  The  law  of  tithes  in  England,  embraces  every  branch  of  the 
brancb^of  the^"^  general  law  of  the  realm ;  viz.,  the  common  law,  the  statute  law, 
general  law.        ^jj^  immemorial  customs,  and  prescriptions,  or  laws  which  affect 

only  the  inhabitants  of  particular  districts,  or  the  owners  of  parti- 
cular estates. 
Customary  The  influence  of  custom  as  to  the  payment  of  tithes,  and  the 

uthes  are  con-  manner  of  setting  them  forth,  is  not  only  fully  recognized  by  the 
^te  ^*^  ^t^  common  law,  but  has  been  expressly  confirmed  by  several  acts  of 
ment.  parliament.     Thus,  by  the  statute  of  the  27  Hen.  VIII.  c.  20. 

it  is  enacted,  that  every  of  the  king^s  subjects  "  according  to  the 
ecclesiastical  laws  and  ordinances  of  his  Church  of  England,  and 
after  the  laudable  uses  and  customs  of  his  parish,  or  other  place 
where  he  dwells  or  occupies,  shall  yield  and  pay  his  tithes  and 
offerings,  and  other  duties  of  holy  Church.^ 

By  the  statute  of  32  Hen.  VIII.  c.  7*9  which  declares  that 
divers  numbers  of  evil-disposed  persons  inhabiting  this  realm  and 
other  the  king^^s  dominions  had  subtracted  and  withdrawn  the 
lawful  and  accustomed  tithes  of  com,  hay,  pasturage,  and  other 
sorts  of  tithes,  it  is  enacted,  that  all  persons  *^  shall  divide,  set 
out,  yield,  or  pay  all  and  singular  tithes  and  offerings  aforesaid, 
according  to  the  customs  and  usages  of  parishes  and  places  where 
such  tithes  or  duties  shall  grow,  arise,  come  or  be  due^;  but  this 
statute,  which  gives  a  remedy  for  the  recovery  of  tithes  in  the 
ecclesiastical  courts,  to  lay  as  well  as  ecclesiastical  persons,  con- 
tains a  proviso,  that  no  person  or  persons  shall  be  sued  or  com^ 
polled  to  pay  any  manner  of  tithes  for  any  manors  or  lands,  which 
by  the  laws  or  statutes  of  the  realm  are  discharged  or  not  charge* 
able  with  the  payment  of  any  such  tithes. 

By  the  statute  2  and  3  £d.  VI.  c.  13.,  which  re-enacts  and 
confirms  the  preceding  acts  of  the  27  and  32  Hen.  VIII.,  it  is 
enactedv  that  predial  tithes  shall  be  paid  '^  in  such  manner  and 
form  as  has  been  of  right  yielded  and  paid  within  forty  years 
next  before  the  making  of  this  act,  or  of  right  or  custom  ought 
to  have  been  paid.""  By  this  act  it  is  also  provided,  that  no  per- 
son shall  be  sued,  or  compelled  to  pay  any  manner  of  tithes,  "  for 
any  manors,  lands,  tenements,  or  hereditaments,  which  by  the 
laws  and  statutes  of  this  realm,  or  by  any  privilege  or  prescripu- 
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tion,  are  not  chargeable  with  the  payment  of  any  such  tithes,  or 
that  be  discharged  by  any  composition  real.*^  The  same  statute 
also  contiuns  a  proviso  for  the  payment  of  personal  tithes  by  such 
persons  **  as  heretofore  within  forty  years  have  been  accustomably 
used  to  pay  such  personal  tithes.*" 

Tithes  of  some  things  are  due  of  common  right,  of  others,  by 
the  immemorial  customs  or  usages  of  particular  places. 

Tithe  is,  in  general,  due  of  common  right  of  all  fruits  of  the  Tithe  is  due  of 
earth  which  increase  and  renew  annually,  either  of  themselves,  or  S'X^'producta 
by  the  culture  or  industry  of  the  parishioner  *  ;  but  it  is  to  be  °^?*^  **^ 

*'  ^         ^  '  '  which  are  annu- 

observed,  that  tithe  is  naturally  and  properly  but  the  tenth  part  ally  increased 
of  the  profit  or  produce  of  the  ground  of  the  parishioner,  and 
not  of  his  labour  and  industry  **. 

Tithes  are,  however,  payable  for  some  things  which,  although  And  in  some  few 

ii.i*A  A1    cases  tithes  are 

they  may  be  said  to  increase  from  year  to  year,  are  not  of  annual  due  of  things 
renewal,   as  coppice   and  underwood,  and  some  other  trifling  ^»c^*re°otre- 

'  **  '  o   newed annually. 

articles^. 

No  tithe  is  due  of  common  right  of  any  thing  which  is  of  the  No  tithe  is  pay. 
substance  of  the  earth,  or  forms  part  of  the  freehold  and  inherit-  thing  wMch  is  of 
ance;  nor  of  animals /cr^na^Mr^**.   Tithes  may  however  be  due  ||je  substance  of 
of  such  things  by  special  local  custom;  for  custom  may  make  forms  part  of  the 
that  titheable  which,  in  its  nature,  is  not  titheable,  and  may  also  less  by  special 
make  things  untitheable  which,  of  themselves,  are  titheable.     But  ^"^™' 
in  respect  to  customs  of  this  description,  the  law  has  established 
a  distinction,  which  is  extremely  favourable  to  the  interests  of  the 
elergy ;  for  where  tithe  is  demanded  by  special  custom  of  a  thing 
which  is  not  dejure  titheable,  it  is  sufficient  for  the  parson  to  al- 
lege generally,  that  there  is  such  a  custom,  and  to  shew  that  it 
has  prevailed  fix>m  time  immemorial,  without  assigning  any  reason 


*  I>r.  Grant's  case,  11  Co.  15.  1 
Efl^e&Y.  2S2.  Gw.  359.  F.N.B. 
53.  £.    Degge,  Part  II.  Chap.  III. 

^  Hide  V.  Ellis,  Hob.  S50.  1  £.  & 
Y.  303.     Gw.  432. 

*  Lord  Hardwicke,  in  commenting 
npoD  the  rule,  that  tithes  are  payable 
of  such  things  only  as  arc  renewed 
annually,  mentions  the  case  of  saffron 


as  an  argument  agdnst  the  generality 
of  the  rule.  This  article,  he  says, 
though  not  gathered  in  three  years, 
yet  pays  tithe.  Walton  v.  Tryon,  MS. 
2  £.  &  Y.  125.  Gw.  827.  But  this 
statement  seems  clearly  erroneous, 
safiron  being  an  annual  production, 
d  2  Inst.  651. 
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for  the  deviation  from  the  general  rule  of  law ;  whereas  every  custom 
or  prescription  to  be  discharged  of  the  payment  of  tithes  of  things 
which  are  in  their  nature  titheable,  must,  in  the  case  of  mere  lay- 
men, be  founded  upon  some  consideration  or  benefit  accruing  to 
the  parson  in  another  shape,  except  in  the  anomalous  case  of  a 
prescription  or  custom  to  be  exempt  from  tithes  of  wood,  in  a 
hundred  or  other  extensive  district,  which  is  good,  although  it  is 
merely  in  rum  dedmando^  without  any  benefit  or  compensation 
arising  to  the  tithe-owner,  either  in  point  of  fact,  or  even  in  the 
Tithe  may  be  due  most  remote  Contemplation  of  law.     So,  by  special  custom,  tithe 
profits  o™pcr-  ^  ^^y  he  due  of  the  profits  of  the  personal  labour  and  industry  of 
•onai  labour  and  jj^^xi.  and  of  various  Other  thinffs  which  are  not  titheable  of  com- 

industry.  '  " 

mon  right. 

The  particular  articles  which  are  titheable  or  not  titheable  of 

common  right,  or  may  become  so  by  custom,  will  be  sepacately 

noticed  under  their  respective  heads. 
Tithe  shall  not         It  is  a  general  rule,  that  tithes  shaU  not  be  paid  of  the  same 
■aim  thUig  more  thing  morc  than  once  in  the  same  year,  '^  ew  annuaiim  reno- 
ilr/^r*^  n?  vantibus  aimul  et  semeir    Thus,  in  a  case  mentioned  by  Lord 

same  year,  as  ot  '  J 

■tubbie  and  after  Coke,  in  his  second  Institute,  ''  it  was  resolved  and  adjudged, 

that  a  parson  shall  not  have  two  tithes  of  one  land  in  the  same 
year,  as  of  com,  and  of  the  stubble,  or  herbage  of  hay,  and  of 
the  after  pasture,  et  sic  de  similibus.'^* 
Nor  of  the  wood      So  no  tithe  shall  be  paid  of  the  wood  of  fruit  trees  cut  domm 
which  have  pud   ^^  the  Same  year  in  which  tithe  has  been  paid  of  the  fruit  \ 

tithe    of  the  frldt.  Bm     ^J^Jjgg     ^jjy^      J^      g^^g     ^^^^     |jg     ^J^g^     ^f   ^^^     ^j^^     J^jjJ     ^^ 

•ome  ciuia  be     in  ooe  year ;  thus,  where  grass,  clover,  and  the  like  are  mowed 

MOM  lanrtvdM   ^^^  ^^  ^^^  ^^^^  y^^'  ^^  ^^  ^^^^^  resolved  that  tithes  shall  be 
in  theiame y«r.  paid  of  the  aftermath  ^. 

Of  things  which       When  tithe  is  payable  of  things  which  are  titheable  of  common 

common  right     right,  the  fiill  tenth  part,  or  a  consideration  for  the  fidl  tenth 

M^eqSvSent "^  part,  must  in  all  cases  be  paid;  and  all  customs  or  prescrip- 

must  be  paid* 

■  2  Inst.  eS2.     1  Rol.  Ab.  640.  *  Margetts  ▼.  Butcher,  1  Wood, 

Grene  y.  Austen,  Yely.  86.    1  E.  Sc  810.    1  E.  &  Y.  5S0.    Hall  v.  Babb^ 

Y.  164.    Case  of  Modus  decimandi,  1  Wood,  2Sa    1  E.  &  Y.  541.    s 

IS  Co.  12.    1  E.  &  Y.  177.  Yin.  Abr.  574.    1  Rol.  Abr.  640,  pi. 

^  2  Inst.621.  Wa]lisv.P^n,Coin«  11, 

Rep.  633.     2  E.  &  Y.  70.     Gw.  749. 
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tion  to  pay  less  than  a  tenth  part  of  such  things  are  bad  in 
law  ». 

Bot  where  tithe  is  due  of  a  thing  which  is  not  titheable  de  But  of  tiling* 

jure,  bat  by  special  custom  only,  there  less  than  the  tenth  part  TMc^L^^ultom 

may  be  payable  by  the  custom  ^ ;  and  it  is  to  be  observed,  that  ^p^y*  ^  ^*" 

^  f        S  \  ^  'the  tenth  may  be 

althoagn  the  word  tithe  literally  signifies  the  tenth  part  of  a  pakL 
thing,  yet,  where  less  than  a  tenth  is  due  by  custom,  that  pro- 
portion, wbateyer  it  may  be,  is  still  denominated  tithe ;  and  for 
this  reason  tithe  was  called  by  the  common  lawyers,  as  well  as  the 
canoniata,  quota  para^. 

But  it  does  not  appear  that  the  law  of  England  will  allow  the  Mora  than  • 
payment  of  more  than  a  tenth  part,  either  of  things  which  are  ptyabkin  any 
titheable  of  common  right,  or  of  those  which  are  titheable  by  ^^  ^«'  *"*^«* 
special  custom  only ;  nor  is  it  believed  that  any  such  custom  has 
ever  been  set  up  or  pretended.  Indeed,  it  seems  essential  to  the 
very  nature  of  tithes,  as  they  are  defined  by  the  common  lawyers, 
canonists,  and  ecclesiastical  writers,  that  they  should  never  ex- 
ceed that  proportion.  For  although  in  some  cases  two  tenths 
may  be  payable  of  the  produce  of  the  same  land,  yet  it  seems 
quite  dear  that  only  one  of  such  payments  can  be  properly  tithe, 
conndeied  in  its  l^al  sense,  as  an  ecclesiastical  profit.  Thus,  in 
a  veiy  ancient  case,  where  a  prior  claimed  the  tenth  part  of  all 
com  and  hay  in  certain  lands,  after  the  tithes  had  been  set  out 
and  delivered  to  the  parson,  such  tenth  part  was  held  to  be  a  lay 
profit,  although  claimed  by  a  religious  person,  and  that  the  conu- 
sance of  it  properly  belonged  to  the  temporal  court  ^. 

In  a  modem  case,  however,  which  has  excited  some  attention  ^, 
it  b  said  to  have  been  held,  by  three  of  the  judges  of  the  £x- 


•  PStfrey  v.  Chauncey,  Noy,  15.  1 
£.  &  Y.  159.  Gote  V.  Barnes,  MS. 
Calth.  Vol.  II.  4S9.  1  £.  3c  Y.  S61. 
Gw.  SS5.  Penrose  v.  Shepherd,  S 
Keb.  2.  73.  1  E.  &  Y.  448.  Hill  v. 
Vauz,  1  Ld.  Raym.  358.  1  £.  &  Y. 
629. 

»  Holland  v.  Heale,  Noy,  108.  1 
£.  &  Y.  156.  Penrose  v.  Shepherd, 
s  Keb.  S.  7S.  1  E.  &  Y.  448.  Wil- 
liami  V.  Baron»  Gw.  931.    2  £.  &  Y. 


391. 

*  s  Inst.  490.  ^  Quota  pars  vide* 
licet  dedma,  sed  aliquando  solvitur 
duodedma,  vigesima  vd  alia  quota,  et 
semper  habetur  pro  dedm&y  ideo  did- 
tur  quoU  pars.'*    Rebuffus  Qusestio, 

4.33. 

*  44  £d.  III.  5.  S2.  Lib.  AiS.  88S. 
pi.  35.     1  £.  &  Y.  34. 

*  Earl  of  Scarborough  t.  Hunter, 
Bunb.  43.    I  E.  &  Y.  747.  Gw.  621. 
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chequer  agunst  the  Lord  Chief  Baron,  that  one  tithe  might  be 
payable  of  common  right,  and  another  by  custom.  A  learned 
writer,  in  commenting  upon  the  case  in  question,  very  truly  ob- 
serves, that  this  proposition  seems  contrary  to  all  the  authorities  \ 
But  if  the  case  is  to  be  understood  as  laying  down  the  doctrine, 
that  two  tithes,  in  the  proper  and  strict  l^al  signification  of  the 
term,  may  be  payable  of  the  same  thing,  then  it  is  quite  dear 
that  it  has  been  erroneously  reported ;  for  it  appears  by  the  de- 
cree book  of  the  Court  of  Exchequer,  that  although  two  distinct 
payments  were  alleged  to  be  due  to  the  plaintiff,  yet,  in  point  of 
fact,  only  one  tenth  was  claimed  to  be  payable  in  the  whole.  The 
result  of  the  suit,  which  related  to  the  tithes  of  fish,  was,  that 
the  court  proposed  to  the  plaintiff's  to  accept  twelvepence  in  the 
pound,  or  one  twentieth  part  of  the  clear  gain,  after  all  charges 
deducted,  which  was  agreed  to  by  both  parties  ^. 

*  Toller's  Law  of  Tithes,  48,  in  notis. 
**  See  2  Wood's  Decrees,  116. 
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SECTION  II. 

Of  ike  legal  quaUiies  of  tithes,  wUh  reference  to  their  spiritual  na^ 
iure^^^What  persons  are  capable  of  tUhes^^Of  the  tenure  of  tithes, 
and  under  what  circumstances  they  may  he  appurtenant  to  a  manor 
or  aiker  temporal  inheritance. — Of  tithes  formerly  belonging  to  dis- 
sohed  monasteries,  and  now  in  the  hands  of  laymen;  and  the  ttm* 
parol  qualities  and  incidents  annexed  to,such  tithes,  by  the  statutes 
ef  dissolution  and  other  acts  qf  parliament, — Of  the  liability  of 
tithes  to  the  poor's  rate,  and  other  temporal  charges, — Of  the  er- 
emptiim  of  tithes  from  the  process  rf  the  temporal  courts. — Of  tithes 
in  the  hands  of  spiritual  incumbents  qfben^ces,  with  reference  to 
their  qualified  interest  therein,  as  public  stipendiary  ministers;  and 
of  the  provisions  of  the  insolvent  acts  in  respect  to  such  tithes, — Of 
sequestraliofis  of  tithes. — Of  the  liability  of  impropriate  tithes  to 
dower. 

Tithes,  in  respect  to  their  legal  nature,  and  according  to  the  Of  the  legal 
definition  of  the  common  lawyers,  are  an  ecclesiastical  inherit-  *"^®^*"**«^ 
ance,  collateral  to  the  estate  of  the  land,  and,  of  their  proper  na- 
ture, due  only  to  an  ecclesiastical  person  by  the  ecclesiastical  law  *. 

But  although  tithes  are  in  their  nature  purely  spiritual,  and  in-  What  penons 
tended  as  a  recompense  for  the  cure  of  souls,  and  the  performance  Sh^  by  Ae^ 
of  divine  worship,  yet,  by  the  common  law,  all  ecclesiastical  and  *naent  common 
religious  persons  and  corporations,  including  bishops,  deans,  and 
chapters,  and  the  abbots  and  priors,  and  even  abbesses  and  prior- 
esses, of  the  seyeral  religious  orders,  as  well  as  incumbents  of 
benefices  having  the  cure  of  souls,  were  always  capable  of  tithes 
in  pernancy,  and  of  prescribing  in  discharge  of  tithes  **.     The 
King  also  possesses  the  same  privilege  of  receiving  tithes,  and 
prescribing  in  discharge  of  them,  because  he  is  persona  mixta^ 
tliat  is  to  say,  he  partakes  of  the  spiritual  as  well  as  temporal 
character,  and  was  always  capable  of  ecclesiastical  jurisdiction  ^. 

*  Priddle  V.  Napier,  1 1  Co.  8.     1  "  Lib.  Am.  92.  loi.pl.  75,    l  £.& 

£.  $L  Y.  S05.    Gw.  836.  Y.  1 7.    Fitzh.  Aide  de  Roy,  103.    10 

^  Wright  V.  Wright,  or  the  Bishop  Hen.  VII.    Wright  v.  Wright,  x«pm. 

of  Winchester's  case,  2  Co.  43.     1  £•  Pigot  v.  Heron,  Cro.  £1  599.    Moo^ 

&  Y.  131.     Gw.  167.  483.     1  E.  &  Y.  138.     Gw.  SOO. 
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Laymen  an  Bat  A  mere  layman  is  wholly  incapable  of  tithes  in  pernancy, 

tidl^mper-  cxcept  in  special  cases,  that  is  to  say,  where  his  daim  is  sap- 
nancy  at  the        ported  by  a  special  title.     For  the  law  will  intend  that  tithes, 

common  law,  and    '     ^  ^  * 

Uierefore  a  mere  which  are  spiritoal  things,  cumot  be  held  by  a  layman,  unless  he 
pSeTi^re  Foducas  some  positive  or  presumpdye  evidence  of  a  title  ori. 
tithes  geocnDy.   gi]|^y  derived  firom  an  ecclesiastical  person,  whidi  may  account 

for  thdr  coming  into  lay  hands,  as,  for  example,  where  there  has 
beentfi  immemorial  payment  of  an  annual  pension  to  the  parson 
in  satis&ction  of  the  tithes  of  a  mancvr,  and  in  consideration  of 
saeh  payment  the  lord  prescribes  to  take  the  tithes  of  the  lands : 
for  that  may  be  made  the  foundation  ci  a  presumption  of  a  com- 
position, or  of  a  grant  by  the  parson  to  the  lord  befiire  time  of 
memory  *•  Another  case  is,  where  a  layman  is  in  the  possession 
of  tithes  formerly  belonging  to  one  of  the  monasteries  dissolved 
in  the  reign  of  Henry  VIII. 

By  this  it  appears  that  a  layman  cannot  prescribe  generally  to 
have  tithes  in  pernancy.  The  law  of  this  solgect  is  veiy  folly 
illustrated  and  explained  in  several  early  cases  relating  to  a  ques- 
tion which  was  formerly  much  agitated,  namely,  whether  tithes  can 
be  appurtenant  to  a  manor,  or  other  temporal  inheritance. 
TStbei  camiotbe  Thus,  it  has  been  held,  that  although  a  layman  may  prescribe 
^Md  afa  ^^  ^  ^^^  ^^  Usaiti  shodc  or  gstb,  appurtenant  to  his  manor  as  a  tem- 
poral profit  apprendre,  yet  that  he  cannot  prescribe  to  have  tithes 
as  pared  of  his  manor,  because  tithes,  being  spiritual  things,  and 
of  a  distinct  nature,  cannot  be  parcel  of,  or  appurtenant  to  a 
manor,  or  any  other  temporal  inheritance ;  and  for  the  same  rea- 
son, they  cannot  be  copyhold  of  a  manor  ^.  Another  reason  ^ven 
for  this,  however,  is,  diat  it  is  impossiUe  that  there  should  be 
any  custom  to  demise  them  by  copy  of  court  roll ;  because  one 
parson  could  not  daim  them  more  than  another  before  the  time  of 

*  Wright  T.  Wright,  3  Co.  43.    1  son»  1  Wood,  513.    1  E.  &  Y.  693. 

£.  &  Y.  131.    Gw.  167.    Pigot  T.  Phillips  ▼.Piytherick,  MS.  Gw.  1135. 

HeroDy  Cro.  £L  599.    Moo.  48 J.    l  s  £.  &  Y.  1373. 

£.  &  Y.  13S.    Gw.  300.    Pigot  ▼.  ^  Sherwood  ▼.  Winchcombe,  Cro. 

SymptQD,  Cro.  £1.  763.    l  E.  &  Y.  £1.  395.    l  £.  &  Y.  106.    Gw.  164. 

148.  Trollop  ▼.  James,  Pollez.  633.  Sands  ▼.  Omry,  Cro.  £L  814.    l  E. 

Siun.  51.  839.  3  Show.  439.     3  Mod.  &  Y,  158.     Gw.  133.  1569. 

330.  1  £•  &  Y.  533.  Dykes  ▼.  Thomp- 
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long  John,  which  was  after  time  of  memory,  and  that  as  to  « 
partictilat  church,  their  origin  was  hy  constitution,  and  not  hy 
custom*. 

But  it  has  been  remarked,  that  this  reason  is  scarcely  sufficient^ 
and  that  there  can  be  little  doubt  that  in  many  spots  tithes  were 
devoted  by  particular  special  endowments,  in  permanent  exclusive 
right,  to  parish  churches,  as  wdl  as  to  monasteries,  and  that  an- 
other and  more  satisfactory  reason  has  also  been  assigned,  namely, 
that  tithes  are  of  spiritual  origin,  and  of  a  distinct  nature  firom 
a  manor.  And  this,  it  is  said,  is  correspondent  to  the  ancient  Aff  eccieniutiai' 
principles  of  our  laws,  according  to  which  all  ecclesiastical  pos-  Sdd^tomrTof 
sessions  are  holden  by  the  fiee  tenure  of  firankalmoigne  ^.  innkiimoigne. 

But  although  tithes,  as  spiritual  inheritanii^es,  could  not  be  Tltbei  cannot  be* 
hdd  by  any  tenure  implying  .  holding  by  any  temporal  «a^ce.  SJ^g^ 
yet  they  are  tenements,  because  they  may  be  held  in  firankal.  temporal  iervice.. 
moigne,  and  the  word  *'  tenement^  extends  not  only  to  that  which 
may  be  held  by  some  service,  but  comprehends  all  that  a  man 
may  be  seised  o£  ut  de  libero  tenemenio^*    And  it  appears  by 
Co.  Lit.  sect.  64fJ.  that  a  rector  has  the  frank  tenement  of  hia 
rectory*. 

So  it  has  been  held,  in  several  modem  cases,  that  tithes  are  Tithetarea 
a  tenement  *,  and  in  particular  that  they  are  a  tenement  within 
the  meaning  of  the  statute  19  Geo.  III.  c.  £6.  s.  14.,  and  conse- 
queatly  within  the  exemption  from  the  duty  on  sales  by  auction^ 
imposed  by  the  act  of  43  Geo.  III.  c.  69*' 

But  the  entire  parsonage  may  be  a  manor  of  itself;  for  if  befinre  A  ptnonage 
the  statute  afquia  emptorea  the  parson,  together  with  the  patron  '°*y'^*  ™*°<''^ 
and  ordinary,  had  granted  parcel  of  the  glebe  to  divers  persons,  to 
hold  of  the  parson  by  divers  services,  this  would  have  made  the 
parsonage  a  manor^. 

»  Sands  v.  Dniiy,  saprik,  Cro.  £1.  Turner,  Strange,  77.    1  £.  &  Y.  734. 

814.   1  £.  &  Y.  152.  Gw.  183. 1569.  Rex  V.  Shingle,  1  Stra.  loo.    1  £.  & 

*  Toller,  21.  Y.  7SS.    Rex  v.  £lii8,  3  Price,  328. 

*  Co.  Lit  6.  a.,  159.  a.    Stat  32  s  E.  &  Y.  776. 

Hen.  Yin.  c  7.  '  Rex  v.  £liis,  3  Price,  32S^    3  E. 

*  Co.  Lit  342.  b.    See  Powell  v.     &  Y.  776. 

Bull,  Comyn,  265.    1  E.  &  Y.  733.  ■  Watson,  362.    2  Yin.  Lect  38. 

*  Powell  V.  Bull,  supra.    Rex  v.     and  n.  r.    Toller,  21. 


18  OF   TITHES   IN  OXNEBAL.  [cHAP.  I. 

A  mere  layman  But  altihoa^  a  laynum  cannot  piescribe  generaUy  for  tithes  as 
aiM  TO^abe  pvoel  of  or  appurtenant  to  his  manor,  yet  there  can  be  no  doubt 
to  haTc  tithes  as  j}^x^  under  Special  circumstances,  a  man  may  prescribe  by  a  que 
manor,  or  iand.    estate  to  have  tithes  as  appurtenant  to  a  manor  ^,  or  hmcM'.  Thus, 

in  the  case  of  Pigot  v.  Heron  ^,  it  was  adjudged  a  good  prescrip- 
tion,  for  a  lord  of  a  manor  to  pay  a  certain  sum  of  money  in  sa^ 
tisfiiction  of  all  the  tithes  of  certain  townships  within  the  manor, 
and  in  consideration  of  such  payment,  to  take  the  tenth  garb  and 
heap  of  grain  growing  within  the  townships.     It  is  indeed  stated, 
in  the  report  of  this  case  in  Croke,  that  the  prescription  was  al- 
lowed because  the  lord  only  chiimed  dedmam  garbam,  and  not 
decitnas  garbarum^  and  that  he  could  only  be  entitled  to  the 
tenth  garb  as  a  temporal  profit.     But  it  is  to  be  observed,  that, 
according  to  Moore,  who  was  counsel  for  the  defendant,  and 
who  reports  the  same  case  at  considerable  length,  all  the  judges 
agreed  that  both  the  prescriptions  were  good,  without  adverting 
to  any  distinction  between  the  tenth  garb  as  a  temporal  profit, 
and  the  tithes  as  a  spiritual  profit ;  although  that  distinction  was 
taken  and  strongly  insisted  upon  by  the  counsel  for  the  plaintiffl 
So  Lord  Coke,  who  cites  this  case  of  Pigot  y.  Heron  at  the 
end  of  his  report  of  the  Bishop  of  Winchester's  case^,  says,  **  a 
man  may  prescribe,  that  he  and  all  those  whose  estate  he  hath  in 
the  manor  of  Dale  in  Dale  a  tempore  cujuSy  &c.  have  paid  to 
the  parson  of  Dale  for  the  time  being  a  certain  pension  yearly, 
for  maintenance  of  divine  service  there,  in  contentation  of  all 
tithes  renewing  or  arising  within  the  same  manor :  and  farther 
prescribe,  that  he,  and  all  those  whose  estate  he  hath  in  the  same 
manor,  time  out  of  mind,  have  used,  in  respect  of  the  said  pen- 
sion so  paid  to  the  parson,  to  have  all  the  tithes  accruing  and 
arising  within  the  said  manor  or  any  part  thereof,  acUioetf  of  all 
lands  holden  of  the  said  manor,  or  parcel  thereof:  and  such 

»  Pigot  V.  Heron,  Cro.  El.  599.  Y.  692. 

Moo.  4S3.   1  E.  &  Y.  135.   Gw.  200.  ^  Phillips  v.  Piytherick,  MS.  Gw. 

Pigot  ▼.  SympsoD,  Cro.  El.  763.    1  E.  1 125.    s  E.  &  Y.  1273. 

&  Y.  148.   Trollop  V.  Junes,  PoUexf.  "  Cro.  El.  599.    Moo.  483.    1  E. 

623.    Skin.  51.  239.    2  Show.  439.  &Y.135.    Gw.  200. 

2  Mod.  320.     1  E.  &  Y.  532.    Dykes  *  2  Co.  43.     1  E,  &.  Y.  1 32,    Gw. 

T.  Thompson,  1  Wood,  5  IB.    1  £.  &  157. 
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prescripticm  was  adjudged  good  in  the  King's  Bench,  Midi.  99, 40 
£lis»  Rot.  199.  in  an  action  upon  the  case  between  Pigot  and 
Heron,  in  which  case  two  points  were  resolved  for  good  law. 
That  in  such  special  case,  a  lay  person,  owner  of  the  said  manor^ 
shall  sue  for  the  tithes  upon  the  special  matter  afinresaid  in 
the  spiritual  court ;  for  it  shall  be  intended  at  the  beginning  the 
lord  was  seised  of  the  whole  manor  before  the  tenancies  were  de- 
rived thereout,  and  then,  by  composilion  or  other  lawftd  means^ 
the  lord  should  have  all  the  tithes  within  the  manor,  for  the  said 
pension  paid  to  the  parson;  and  the  law  intendeth  that  at  the  be- 
pxadng  it  was  for  the  maintenance  of  divine  service,  and  pro 
bono  eodesuB ;  the  reason  of  which  intendment  is,  the  continual 
usage,  i,  tempore  cujus,  &c.  It  was  resolved,  that,  upon  the  spe- 
cial matter  alleged,  a  man  may  have  tithes  as  appurtenant  to  a 
manor ;  for  he  prescribes  by  a  que  eitate  in  the  manor,  and  there- 
fore cannot  have  them  in  gross.  But  it  was  adjudged  in  Winch- 
comVs  case  in  this  court,  in  a  prohibition,  Hil.  36  Elis.^,  that  a 
man  cannot  prescribe  generally  in  him,  and  aU  those  whose  estate 
he  hath  in  such  manor,  to  have  any  tithes  appertaining  to  the 
same;  for  without  such  special  matter  shewed,  tithes,  which  are 
spiritual  things,  and  due  jure  dimnOj  for  die  subtraction  of  which 
remedy  liedi  only  in  the  spiritual  court,  and  no  remedy  at  the 
common  law,  cannot  be  parcel  of,  or  appurtenant  to  a  manor,  or 
any  other  temporal  inheritance.^  By  this  it  appears,  that  a  layman 
might  not  only  prescribe  to  have  the  tenth  garb  or  shock,  as  a 
temporal  profit,  but,  upon  special  matter  shewn,  might  also  have 
tithes  as  appurtenant  to  his  manor,  as  a  spiritual  profit,  and  sue 
for  them  in  the  Ecclesiastical  Court. 

And  the  correctness  of  Lord  Cokeys  report  of  the  resolutions  of 
the  court  in  Pigot  v.  Heron,  which  agrees  with  the  report  of  the 
same  case  in  Moore,  is  confirmed  by  the  subsequent  case  of  Pigot 
v.  Sympson  ^,  reported  in  Croke  Eliz.  763.,  by  which  it  clearly  ap- 
pears, that  Croke  had  mistaken  the  ground  of  the  judgement 
in  Pigot  V.  Heron.  In  the  case  of  Pigot  v.  Sympson,  a  lord  of  a 
manor  prescribed  to  pay  six  pounds  annually  to  the  parson,  in  satis- 
tsLcUoa  of  the  tithes  of  the  manor,  and  in  consideration  of  such  pay- 

*  Cro.  £1.  393.     1  £.  &  Y.  106.    Gw.  164. 
^  Cro.  EI.  76S.    1  E.  &  Y.  148 
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ment,  to  take  the  tenth  part  of  all  the  corn  in  the  manor ;  and  it 
was  thereupon  demurred,  for  a  layman  is  not  capable  of  tithes ; 
for  by  the  ancient  course  of  the  law  he  could  not  sue  fm  them, 
nor  had  he  any  remedy  for  the  recovery  of  them  in  the  spiritual 
court ;  and  the  case  of  Sherwood  v.  Winchcomb  ^  was  cited,  to 
shew  that  a  sfnritual  thing  cannot  be  appurtenant  to  a  temporal: 
but  all  the  court  resolved  that  it  was  a  good  prescription ;  for  wiien 
the  lord  has  used  from  time  whereof,  &c.  to  pay  this  sum,  and  in 
respect  thereof  to  have  all  the  tithes  within  his  manor,  it  shall  be 
intended,  that  at  the  beginning  the  lord  had  all  in  his  hands,  and 
then  might  prescribe  to  pay  a  sum  in  discharge  of  all  the  tithes 
in  the  manor;  and  when  he  gave  the  tenancies  to  hold  of  him, 
and  always  afterwards  used  to  have  the  tithes  of  those  lands  and 
tenements,  it  is  a  very  reasonable  prescription ;  for  now  he  has  no 
mate  than  what  he  had  before ;  for  he  had  them  before  by  retainer, 
and  now  he  takes  the  tithes  themselves.  And  the  court  said  that 
in  this  case  the  lord  might  have  good  remedy  at  the  common  law, 
or  in  the  sfnritual  court 

So  in  the  case  of  Trollop  v.  James '^,  where  the  jdaintiff 
claimed  a  portion  of  tithes  of  a  manor  by  prescription,  and  under 
a  grant  made  before  time  of  memory  by  a  prior,  with  the  consent 
of  the  convent,  this  was  held  to  be  a  good  ground  of  disdisrge 
by  way  of  retainer,  although  the  grant  was  of  tithes  expressly, 
and  not  a  grant  to  be  disdiarged  of  tithes. 

So,  in  another  case  of  modem  date,  the  Court  of  Exchequer 
established  by  a  decree  of  the  court  a  prescriptive  right,  claimed 
by  a  lord  of  a  manor,  to  all  the  tithes  arising  within  the  manor, 
grounded  upon  the  consideration  of  a  payment,  time  out  of  mind, 
of  a  sum  of  money  annually  to  the  rector  ^.  Again,  in  a  recent 
casein  the  same  court,  the  plaintiflb,  as  devisees  of  the  lord  of 
the  manor  of  Cramlington,  claimed  tithes  of  lands  lying  within 
the  manor,  under  an  agreement  made  in  the  year  1536  between 
the  then  vicar  and  lord  of  the  manor,  by  which,  in  consideration 
of  the  lord  providbg  a  priest  to  do  all  the  service  belonging  to 

*  Cro.  Elic  89S.    1  E.  &  Y.  106.     Y.  53S. 
Gw.  164.  «  Dykes  v.  Thompson,  l  Wood, 

^  Pollexf.  6S8.     Skin.  SU  SS9.     2      513.     1  £•  &  Y.  692. 
Show.  439.    2  Mod.  320.     1  £.  & 
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the  cluq^l  of  Cnmlingtoii,  and  paying  two  capons  and  a  cheese 
annuity  to  the  vicar,  the  vicar  granted  and  agreed,  for  himself 
and  his  successors,  that  the  h>rd  should  have  and  take  all  tithes 
whatsoever,  except  com  and  grain,  arising  and  renewing  within  the 
manor.  It  was  proved,  that  as  fiur  as  living  memory  extended, 
and,  indeed,  it  sppeared  by  entries  in  'the  vicar^s  books  as  far 
back  as  the  middle  of  the  seventeenth  centnry,  that  the  lords  of 
the  manor  had  been  in  the  dear  and  undisputed  perception  of 
tithes,  and  thaHAhey  had  always  found  and  presented  a  curate  to 
die  cbapelry ;  aiid  the  couit  held,  that  the  plaintiffs  were  well 
entitled,  under  the  grant,  to  the  tithes  demanded  by  the  bill.  In 
this  case  the  grant  itself  was  not  produced,  but  an  old  paper 
writing,  purporting  to  be  a  copy  of  the  original  deed,  was  given 
in  evidence,  and  proved  to  have  come  out  of  the  proper  custody. 
It  did  not  however  appear  that  it  had  ever  been  assented  to  or 
oon6imed  by  the  patron  and  ordinary.  But,  in  answer  to  an  ob- 
jection taken  <m  this  ground,  it  was  said  by  the  court,  that  after 
the  long  usage  and  constant  perception,  it  ought  to  be  presumed 
that  the  grant  had  been  attended  with  all  requisite  solemnities  *. 

So  it  has  been  resolved  that  tithes  may  be  prescribed  for  by  way 
of  composition,  as  appurtenant  to  land,  as  well  as  appurtenant  to 
a  manor''. 

And  it  is  to  be  observed,  that  amere  layman,  who  by  the  general 
rule  of  the  common  law  was  incapable  of  tithes  in  pernancy,  and 
for  that  reason  could  not  prescribe  &r  tithes,  or  to  be  discharged 
from  tithes  generally,  was  nevertheless  always  capable  of  being 
dischaiged  from  tithes  sub  modoy  by  a  custom  or  prescription  in 
mododecimandi^. 

Tithes  may  be  appendant  to  a  rectoiy,  because  they  are  nfr-  TSthetmaybe 
toral  parts  of  a  rectoiy,  which  is  nomen  coUectwum^  but  they  ^^ry  but^ot 
are  not  natural  parts  of  a  chapel,  although  they  may  be  appur-  ^^  *.  ^'^^^^ 
tenant  to  a  chapel  by  usage^. 

But  the  spiritual  qualities  of  tithes,  in  their  proper  and  original  Tithet  in  the 
nature,  have  been  almost  wholly  changed  in  respect  of  the  tithes,  wMch  formoiy^ 

bdoDged  to  the 
•  Ridley  ▼.  Storey,  Dan.  Ezch.Rep.        '  Wright  v.  Wright,  2  Co.  4S.     1  «Molved  mo- 

157.     S  £.  &  Y.  91S.     Gw.  1904.  £.  &  Y.  131.     Gw.  167. 

^  Pluliip«  ▼.  Prytherick,  4  Wood,  '  Gnibbam  v.  Grate,  8  Ro.  150. 
73.     Gw.  1125.    3  £.  &  Y.  1273.  Palm.  94.     1  £.  &  Y.  313. 
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nasteries,  have  which,  upoii  the  dissolution  of  monasteries  and  other  religions 
of  temponiiir-  houses,  cauie  to  the  crown,  by  the  statutes  27  Hen.  VIII.  c.  28; 
i«^  ^       31  Hen-  VIII.  c.  13;  32  Hen.  VIII.  c.  24 ;  and  1  Edw.  VI.  c. 

14.    Fov  by  these,  and  other  statates  ^,  which  were  passed 
for  the  purpose  of  securing  to  the  grantees  of  the  crown  the  fiill 
possession  and  enjoyment  of  tithes,  as  temporal  inheritances, 
such  tithes  in  the  hands  of  laymen  ha^  become  lay  fees,  and 
have  bean  endowed  with  all  the  qualities  of  real  estates  in  general. 
They  are  assets  in  the  hands  of  the  heir ;  they  are  subject  to 
dower  and  tenancy  by  the  courtesy;  and  real  actions  may  be 
brought  for  them  in  the  courts  of  law.    In  short,  they  have,  gene- 
rally speaking,  all  the  properties  of  an  inheritance  in  land,  except 
that  they  lie  in  grant,  and  not  in  livery  ^. 
Tithes  ccnnotbe      But  tithcs  caunot  be  subject  to  the  custom  of  gavel-kind,  or 
c^tonK^  gavel.  3ny  aucieut  rule  of  descent     Thus,  where  a  rectory  situate  in 
d^ rokof  di^"  *^®  county  of  Kent,  formerly  belongmg  to  a  religious  house,  had 
x^ent.  been  granted  by  King  Henry  VIII.  in  capites  by  knight^s  seryice, 

it  was  resolved,  that  the  appropriation  to  the  reli^ous  house  had 
not  altered  the  original  tenure  of  the  land  belonging  to  the  rec- 
tory, but  that  after  it  was  given  up  by  the  religious  house,  and 
granted  by  the  crown,  it  must  have  been  holden  according  to  its 
ancient  tenure,  and  become  descendible,  according  to  the  custom 
of  gavel-kind.  But  that  it  was  otherwise  in  respect  to  the  tUhes 
belonging  to  the  rectory;  because,  as  it  is  now  an  established 
notion  of  law,  that  a  layman  was  incapaUe  of  tithes  until  the 
dissolution  of  monasteries,  and  until  that  time,  tithes  could  only 
belong  to  the  church,  it  was  impossible  there  could  be  any  ancient 
rule  of  descent  with  respect  to  them.  They  must  therefore  de- 
scend entirely  to  the  eldest  son,  according  to  the  rules  of  descent 
at  common  law  ^. 
Tithea  in  the  Tithes  in  the  hands  of  laymen  still  retain  this  ecclesiastical 

■^  retain  cer-^  quality,  that  the  owner  or  possessor  may  sue  for  the  subtraction  of 
^"^!^^   them  in  the  ecclesiastical  court**.    And  fiirther,  although  lay 


privO^g^ 


*  52  Hen.  VIII.  c.  7.    2  and  3  Ed.  Bishop  of  Llandafi^  2  New.  Rep.  491. 

VI.  c  15.     1  and  2  Ph.  &  M.  c.  17.  2  £.  &  Y.  557. 

^  See  1  Co.  5.    1 1  Co.  15.  Dy,  54.  *  But  this  is  by  force  of  the  stat  32 

Co.  Lit.  159.  a.  Hen.  VIII.  c.  7.  s.  8.   S  and  5  Ed.  VI. 

"  Doe,  den>.  Lushington  v.  The  c.  15.    See  Co.  Lit  159.  a. 
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impropriaton  dtffar  ftom  spiritual  recton  in  many  respects,  and 
have  the  same  power  to  convey  a  parcel  of  tithes  as  any  part  of 
their  lands,  yet  it  is  now  considered  as  a  settled  rule,  that  where 
a  temporal  succeeds  a  spiritual  person  in  a  title  to  tithes  in  per- 
nancy, it  is  to  be  reckoned  in  a  spiritual,  and  not  in  a  temporal 
persott;  and  that  a  party  who  could  not  prescribe  in  non  deci^ 
mandoy  agai4$t  an  ecclesiastical  person,  cannot  any  more  prescribe 
against  a  patentee,  who  derives  his  title  from  and  under  him, 
and  is  in  the  nature  of  his  representative  ^. 

The  doctrine  of  presumption  of  title  against  a  lay  impropriator, 
as  distii^uished  from  a  mere  prescription  in  non  deeimandoj  will 
be  hereafter  considered. 

With  respect  to  the  liability  of  tithes  to  temporal  charges,  it  Tubes «»»  not 
is  laid  down  by  Lord  Coke,  that  nuUus  pro  decimis^  qtue  sunt  ^^charget  at 


r,  de  aUquA  reparaiione  poniis,  sen  oliquOtM  aneribus  ^^""^^"^  ^'^- 
temporalibus  onefuri  debetk  But  he  adds,  that  if  at  this  day 
tithes  be  in  the  hands  of  temporal  men,  they  are  by  reason  of 
them,  contributory  to  temporal  charts  ^. 

But  although  tithes,  in  the  hands  of  spiritual  persons,  are  not  Tithes  are  liable 
sub|ect  to  temporal  burthens  at  the  common  law,  yet  at  this  day,  cbargeTunpoaed 
unless  they  are  expressly  excepted,  diey  are  liable  to  all  temporal  ypoo  reaiesutes 
charges  imposed  upon  real  estates  by  act  of  parliament,  such  as  liameot,  as 
the  rates  for  the  relief  of  the  poor,  under  the  stat.  43  Eliz.,  and  ^on'ratet^un- 
thc  repair  of  the  highways,  and  bridges,  and  other  purposes  to  i^jt^^f^ 
which  parochiid  and  county  rates  are  applicable^.  But  as  all 
burthens  of  a  public  nature  to  which  real  estates  are  now  subject 


^  Clniiton  t.  CharItoD»  Bunb.  325« 
2  JB.  &  Y.  33.  Gw.  715.  Corpora^ 
tioo  of  Bury  v.  Evans,  Com.  Rep. 
643.  Bimb.  345.  2E.&y.  72.  Gw. 
757.     Panshaw  v.  More,  4  JoddrelKs 

MSS.  45.     S  £.  &  Y.  93.     Gw.  780. 

Rocfacrbam  y.  Fanshaw,  a  Atk.  629. 
2  £.  &  Y.  1 1 1.  Gw.  609.  JenningB 
▼.  I«ttis,  MS.  Gw.  952.  2  £.  &  Y. 
1 29.  Fanahaw  t.  Rotfaerham,  1  Edetti 

276.  2  E.  &  Y.  158.  Gw.  1177. 
Ns^e  v.EdwardsyS  Aoitr.  702.  2  H< 
&  Y.  427.    Gw.  1442.    Lord  Peter 

VOL.  I. 


V.  Blencowe,  3  Anstr,  945.  2  £.  & 
Y.  467.  Gw.  1484.  Berney  v.  Harvey, 
17  Ves.  119.  2  E.  &  Y.  585.  Gw. 
1653.  Heathcote  v.  Aldridge,  1 
Madd.  236.  3  E.  &  Y.  7^8.  Gw. 
1766.  Meade  t.  Norbury,  2  Price, 
338.  3E.&Y.746.  Gw.  1775.  S.C. 
In  dom.  proc.    3  Bligh's  P.  C.  2 1 1 . 

»  2  iDflt.  4.  642.  By  the  common 
law,  idl  ecclesiastical  penons  were 
discharged  of  toll,  marage,  pontage^ 
&c,^  F.  N.  B.  227.    Reg.  259. 

•  Degge,  Part  IL  Chap.  XV. 
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have,  it  is  believed,  been  imposed  by  diflezent  sets  of  parliament, 

the  privilege  of  exemption  at  the  common  law,  mentioned  by  Lord 

Coke,  has  ceased  to  be  of  any  value. 

Tithes  are  rate-        Tithes  are  rateable  for  the  relief  of  the  poor,  whether  they  are 

of  the  poor,        ^^  ^^^  hands  of  a  lay  impropriator,  or  the  ecclesiastical  incumbent 

whether  in  the     q{  ^  benefice.     The  Stat,  of  43  Eli».  indeed,  makes  no  wpress 

hands  of  lay  im-  ,  ^  ,  ,      * 

propriators  or  mention  of  any  tithes,  but  ^'  tithes  impropriate,^  and  ^^propriationa'^ 
of  Unefi^.*^  of  tithes :  but  as  it  directs  the  parson  and  vicar  to  be  taxed, 
A  modus  or        ^^^  tithcs  are  accounted  a  tenement  in  law,  all  rectorial  and  vicarial 

composition  for       ^  ' 

tithes  is  equally  tithcs  have  been  always  deemed  rateable,  whether  due  of  common 
poor's  rate.        ngli  ^9  Or  by  custom  *.     So  a  modus  or  a  composition  in  lieu  of  tithes 

is  equally  liable  to  the  poor^s  rate  ^. 
Where  the  titive        With  respect  to  particular  questions  arising  upon  the  liability 
parishioner^e     ^f  tithes  to  parochial  rates,  it  has  been  resolved,  that  a  parson 
v^A^A^^"^  who  lets  to  a  parishioner  the  tithes  of  his  own  land,  is  properly 
owner  ought  to    the  occupier,  and  ought  to  be  rated ^.     Thb  rule  was  laid  down 

by  the  Court  of  Kmg^s  Bench  in  the -following  case.  A  rector 
granted  a  lease  of  his  tithes  to  I.  S.,  at  a  certain  rent;  and  I.  S., 
for  a  certain  consideration,  made  a  parol  agreement  with  the 
occupiers  of  the  lands  in  the  parish  severally,  that  they  should 
retain  their  tithes  to  their  own  use;  and  the  question  was,  whether 
the  lessee,  or  the  occupiers  of  the  land,  should  be  rated  for  these 
tithes.  The  sessions  discharged  the  lessee  of  the  parson,  and 
rated  the  occupiers  of  the  land.  But  the  Court  directed  the 
order  to  be  quashed,  observing,  that  the  fanner  of  the  tithes  ia 
primd  facie  liable  to  the  poor's  rate,  and  therefore,  unless  he  can 
throw  that  chaise  upon  another,  the  rate  must  be  made  upon  him. 
The  tenant  of  the  land,  in  this  case,  can  never  be  said  to  be  the 
occupier  of  the  tithes;  for  he  is  either  a  person  who  pays  the 
tithes,  or  else  he  is  to  be  taken  as  only  excused  from  paying  any ; 
and  nobody  can  say,  but  that  though  the  parson  thinks  fit  to 

*  The  Queen  v.  Bartlett,  16  Vin.  8  £.  &  Y.  340.  .  Rex  y.  Carlyon,  3 

Abr.  427.    Powell  v.  Bull,  Comyn,  T.  R.  385.    8  £.  &  Y.  359. 
865.    1  E.  &  Y.  755.  Rex  V.  Turner,        ^  The  Queen  v.  Bartlett,  16  Vin. 

1  Strange,  77.   1  E.  and  Y.  734.  Rex  Abr.  487.    Rex  v.  Lambeth,  supra. 
V.  The  lohabitaats  of  Lambeth,  1  Str.        ^'  The  Queen  ▼.  Bartlett,  16  Yin. 

525.     11  Mod.  375.      1E.&Y..78S.      Abr.  427.      « 
Lowndes  v.  Home,  S  Blacks.  1252. 
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excuse  a  parisfaioner,  he  urill  still  remain,  in  point  of  law,  the 
occupier  of  the  tithes.  This  agreement,  being  only  by  pand, 
cannot  enure  as  an  under  lease  of  a  thing  that  lies  only  in  grant. 
Suppose  it  was  the  case  of  underwoods,  which  are  sold  standing, 
and  the  vendee  cuts  them  up;  can  it  be  imagined  that  this  makes 
him  the  occupier  ?  Or  suppose  the  tenant  sells  the  whole  crop 
standing ;  will  that  make  him  less  the  occupier  of  the  land  ?  If 
it  shotdd,  it  would  be  impossible  for  the  officers  of  the  parish  to 
know  whom  to  charge.  The  tenant  of  the  land  miust  be  taken  to 
be  like  any  other  buyer  of  the  tithes,  since  he  has  no  mdre  title 
to  them  than  any  stranger ;  and  when  the  parson  or  his  foreman 
receives  a  sum  of  money  in  lieu  of  tithes,  that  is  in  law,  a  receipt 
of  the  tithes,  with  this  difference  only,  that  it  is  not  tithe  in  kind. 
In  the  case  of  a  composition,  as  this  is,  or  a  modus,  it  was  never 
thought,  but  that  the  parson  was  chargeable  as  occupier  of  the 
tithe ;  therefore,  in  the  principal  case,  there  was  no  colour  to 
cfaasge  the  occupier  of  the  land^.  But  it  should  seem,  that  the 
rule  laid  down  in  this  case^  does  not  apply  to  leases  of  tithes,  by 
way  of  interest;  but  merely  to  qiMui  leases,  by  parol,  by  which  no 
interest  in  the  tithe  passes,  and  which  merely  enure  by  way  of 
retainer  or  discharge. 

Pecuniary  rates,  assessments,  or  rent  charges,  substituted  in  Pecuniaiy  com- 
lieu  of  tithes  by  inclosure  acts,  or  other  private  acts  of  parliament,  ^"tithoh'under^ 
aie  rateable  for  the  relief  of  the  poor,  unless  excepted  by  the  P"!^  *^  °^ 

,  *  ,  pirlttmoit,  are 

express  provisions  of  such  acts  ^.     So,  it  is  said,  that  oblations  or  rateable  for  the 
other  offerings  which  constitute  the  rectorial  or  vicarial  dues,  are  poor. 
liable  to  the  poor^s  rate  ^.    A  pension  payable  to  the  parson,  or 
vicar,  seems  to  be  clearly  rateable  ^. 

It  has  been  already  mentioned,  that  there  is  no  distinction  in  Tbeword^'tene- 
respect  to  liability  to  the  poor'^s  rate,  between  benefices  in  the  toTnctory. 
hands  of  spiritual  incumbents,  and  tithes  appropriate  or  impro- 

*  Rex  V.  InhaKntants  of  Lambeth,  Cres.  86S.    Afitchell  v.  Fordhain,  4 

I  Scr.  525.    II  Mod.  S75.    I  E.  Sc  Barn.  Sc  Cres.  S74.    And  Bee  Rex  v. 

Y.  7SS.  Topham,  18  East,  546. 

^  Rex  y.  Jones,  Dougl.  401.  Rann        *  Per  Lord  Kenyon,  Rex  y.  Car- 

T. PickeringfCald.  196.  Powell v.Buil,  lyon,  3  T.  R.  385.    S  E.  &  Y.  559. 

Coiiiyn.S65.  l£.5cY.  735.  Lowndes        *  Lowndes  y.  Home,  S  Blackst. 

▼.  Home,  s  Blackst.  1872.  s  E.  &  Y.  1872«    Powell  y.  Bull,  Comyn,  265 

340.    Cbatfield  y.  Ruston,  3  Barn.  &     l  E.  &  Y.  753. 

c2 
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priate.     Wfaere  by  the  express  provisiaii  of  a  private  act  of  par- 
liament, certain  commissioners  were  autboriied  to  kvy  rates  for 
the  use  of  the  poor,  upon  the  inhabitants  or  occupiers  of  lands, 
bouses,  tenements,  tithes  impropriate,  and  appropriatioiis  of  tithes, 
and  the  question  was,  whether  these  words  extended  to  a  rectory, 
which  was  neither  impropriate  nor  appropriate,  the  Court  of 
Eing^s  Bench  were  unanimously  of  opinion  that  the  word  teii&' 
ment  extends  to  a  rectory  *. 
An  annual  fiim      Upou  the  principle  laid  down  by  the  judges  in  the  cases  before 
^i^und^r^^L  referred  to,  namely,  that  there  is  no  difference  in  respect  to 
closure  act  by      liability  to  assessment  to  the  poor's  rate,  between  tithes,  and  cam- 

the  owners  of  •'  ' 

land,  in  Ueu  of    positious  for  tithcs,  it  hss  been  held,  that  an  annual  sum  of 

tithes,  is  not  a  i.'  i.     i.     ^i.  •  •  ^^  •      i  ^  j 

rent  issuing  out  money,  which,  by  the  provisions  of  an  inclosure  act,  was  made 
^^^i^^^^""  payable  to  the  rector  by  the  owners  of  land  in  lieu  of  tithes,  with 
composition.       ^  power  of  distress  in  case  of  non-payment,  was  not  a  rent  issoinff 

out  of  the  land,  but  a  parliamentary  modus,  or  composition  for 
tithes,  and  was  therefore  liable  to  be  assessed  to  the  poor'^s  rate  ^. 


A  compensation  But  whoTC,  by  a  private  inclosure  act,  reciting,  that  it 
|!^U* "  fre^a^    expedient  that  the  tithes  of  a  parish  should  be  extinguished,  and 
clear  of  aU  rates,  gn  adequate  compensation  made  to  the  vicar,  it  was  enacted,  that 

taxes,  and  deduc-  *  , 

tions  whatso-  there  should  be  issuing  and  payable  to  the  vicar  out  of  the  lands, 
exonerated  from  *  yearly  sum,  '^  free  and  clear  of  all  rates,  taxes  and  deductions 
the  poor's  rate,     whatsoever,""  it  was  held,  that  by  the  force  of  these  words,  and 

the  provision  for  the  extinguishment  of  the  tithes,  the  vicar  was 

exonerated  from  the  payment  of  poor's  rates,  in  respect  of  the 

yearly  sum  so  paid  to  him  ^. 

Mode  of  assess-       Tithes,  coal-mincs,  &c,  are  assessed  to  the  poor  rates  according 

jx^r's  rete.^   ^   ^^  ^^^  °^^  annual  amount  of  profits,  deducting  all  expenses,  or  in 

other  words,  according  to  their  full  value ;  but  land,  when  rated 
upon  the  rack  rent,  is  only  assessed  according  to  the  landlord's 
profits,  or  tninu^  the  productive  value,  by  whatever  the  fanner^a 
profits  amount  to  ^. 
Tithes  and  other  Tithcs  arid  Other  profits  of  ecclesiastical  benefices,  are  not 
sUutiodb^ces  extendible  by  elegit,  nor  liable  to  be  taken  in  execution  by  the 

'  Powell  V.  Dull,  Comyn,  265.     1         '  Chatftcltf  v.  Ruston,  3  Barn.  & 
E.  &  Y.  733.  Crcs.  863.   See  also  iMitchell  ▼.  For«)- 

-  "  Lowndes  v.   Home,  S  Blncktit.     ham,  6  Bam.  &  Crcs.  274. 

12.5a.      2  E.  &  Y.  •540.  *   1  Nol.  P.  L.  «27. 
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liieriff,  under  a  wiit  tjf  levari^  or  Jieri  faeia'Sf  for  a  debt  due  on  a  cannot  be  taken 
reei^iiuaiice  or  judgment.     But  it  is  laid  down  in  the  books,  ^e  si^rifl^?"  ^ 
diat  although  distresses  shall  not  be  taken  by  sheriffs,  or  other 
flfficers  of  die  King  in  the  inheritance  of  the  church,  with  which 
it  was  anciently  endowed,  yet  it  is  otherwise  of  late  purchases  *, 

Where  the  sheriff  upon  a  common  writ  of  execution  sued  Where  the  she. 
out,  returns  that  the  defendant  is  a  beneficed  clerk,  having  no  lay  d'oroctitioB  rL 
fte,  a  writ  goes  to  die  bishop  of  the  diocese,  in  the  nature  of  a  ^™^?^^^ 
leoari  or  Jlerifaciaa^  to  levy  the  debt  and  damages  of  his  ecclesir-  ftced  deiV,  Imt- 
astical  goods,  which  are  not  to  be  touched  by  lay  hands ;  and  awnt^toiev^tiie 
diereopon  the  bishop  sends  out  a  sequestration  of  the  profits  of  ^Ji"li"io 
the  derk^s  benefices,  directed  to  the  churchwardens,  to  collect  the  the  bishop  of  the 
aame  and  pay  them  to  the  plaintiff  till  the  iull  'sum  be  raised^,  thereupon  lendi 
But  upon  a  writ  directed  to  the  bishop,  he  takes  care  to  provide  quettration.  ^^ 
fir  the  performance  of  the  spiritual  duties  of  the  benefice,  by  re-  The  Usbopmay 
serviBg  a  sufficient  sum  out  of  the  profits  of  the  living,  for  the  ^^^i^m'out  of 
SQpply  of  the  cure.   The  bishop  may  also  deduct  a  reasonable  sum  ^  Pf*'*^  °^« 
6r  the  maintenance  of  the  incumbent  and  his  family,  if  he  have  supply  of  the 
no  other  property  sufficient  for  that  purpose^.     By  these  means 
a  provision  is  made  for  the  public  interest  in  the  celebration  of 
divine  wordiip,  as  well  as  the  rights  of  individuals.     For  an  in- 
cumbent has  only  a  qualified  interest  in  his  living;  the  profits  of  a 
benefice  are  given  as  a  stipendiary  payment  for  the  performance 
of  public  spiritual  duties^. 

And  upon  this  principle,  it  has  been  held  that  the  profits  of  a  The  pnfiu  of  a 
benefice  arc  not  assignable;  and  that  for  die  same  reason,  they  did  aMignsMe? 
not  pass  to  the  assignees  under  an  insolvent  act ;  the  court  being 
€if  opinion,  that  in  this  case,  aswell  as  in  that  of  a  half-pay  officer, 


*  9  Inst.  4.  6S7.  Stat.  Articali 
Cleri.  c9. 

^  8t«L  Articali  Cleri.  c.  9.  s  Inst. 
4«  697.  3  Bl.  Com.  418.  Gilbert  on 
JEzceadoQs,  40.  Jenkiiis't  Rep.  Cas. 
S6.  p.  a07.  AitecUe  V.  Cowtan,  s 
Boa.  &  PdL  S81.  9  £.  Sc  Y.  507. 
Wabria  v.  Awbrej,  I  Freem.  sss.  1 
£.  &  Y.  513.  But  apon  this  writ  the 
fabbop  OMitt  fetorayCm  y^ct,  aad  not 


sequettrari  feci.  Walwin  ▼.  Awbrey, 
supra. 

<"  3  Bum'fl  ficd.  L.  518. 

«  See  Ari)uekle  v.  Cowtan,  s  Bo«. 
Sc  Pul.  39t.  9  E.  &  Y.  507.  And 
Walwin  v.  Awbrey,  l  Mod.  958. 
Where  it  was  sud  by  North,  C.  J., 
that  '*  The  parishionen  have  a  right 
to  a  niaiatettanee  for  one  to  preach 
to  them." 
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Assignee* 
uoder  the  acts 
for  the  relief  of 
insolTenl  debtors 
may  apply  for  a 
aeqitestration  of 
tithes  and  other 
proBtsof  eccle- 
slastical  bene- 


Tithes  and  other 
profits  of  bene- 
fices may  be  se* 
questered  for  di- 
lapidaUons;  but 
tithes  in  the 
hands  of  lay  im- 
propriators can- 
not be  sequester- 
ed for  the  repairs 
of  the  church. 


a  salary  paid' for  the  performance  of  a  public  duty,  ougbt  not  to 
be  perverted  to  other  uses  than  those  for  which  it  was  originally 
intended ;  but  they  doubted,  whether,  in  a  writ  to  the  bishop,  the 
assignees  of  an  insolvent  clerk,  could  have  the  same  remedy  as 
any  other  creditor*: 

But  all  doubts  on  this  head,  have  been  obviated  by  the  late 
acts  for  the  relief  of  insolvent  debtors.  For  by  the  statute 
1  Geo.  IV.  c.  119.  8.  37.,  it  is  enacted,  that  the  assignee  or  as- 
signees of  the  estate  and  effects  of  an  insolvent,  being  a  beneficed 
clergyman  or  curate,  shall  not  be  entitled  to  the  income  of 
the  benefice  or  curacy,  for  the  purposes  of  the  act,  but  "  neverthe- 
less that  it  shall  be  lawful  for  such  assignee  or  assignees,  to  apply 
for  and  obtain  a  sequestration  of  the  profit  of  any  such  benefice, 
for  the  pajrment  of  the  debts  of  any  such  clergyman ;  and  the 
order  of  such  discharge,  shall  be  a  sufficient  warrant  for  granting 
of  such  sequestrations,  without  any  writ  or  other  proceeding  to 
authorize  the  same ;  and  such  sequestration  shall  accordingly  be 
issued,  as  the  same  might  have  been  issued  upon  any  writ  of 
levari  faciasy  founded  upon  any  judgment  against  such  clergy- 
man.'" A  similar  provision  is  contained  in  the  statute  7  Geo  IV. 
c.  57-  s.  28.,  but  there  is  this  difiPerence  in  the  wording  of  the 
clause  of  the  latter  statute,  namely,  ^^that  the  order  of  adjudication 
made  in  the  matter  of  such  prisoner'^s  petition,  shall  be  a  sufficient 
warrant  for  the  granting  of  such  sequestradon.**^ 

Tithes  and  the  other  profits  of  benefices  may  be  sequestered  for 
dilapidations,  but  it  is  to  be  observed,  that  although  lay  impro- 
priators are  under  the  same  obligation  to  repair  the  church,  as 
spiritual  rectors,  yet  it  seems  to  be  quite  clear  thst  impropriate 
tithes  cannot  be  sequestered  on  this  account,  because  being  now  lay 
fees,  the  ecclesiastical  court  can  have  no  jiuisdiction  over  them  *^. 


"  See  Arbackle.v.  Cowtan,  s  Bos. 
&  Pul.  321.  2  E.  &  Y.  507.  Flarty 
V.  Odlam,  3  T.  R.  .68 1.  Stat  1 3  Eliz. 
c.  10.  ft.  14.,  and  14  Eliz.  c.  U.s.  15., 
aft  to  non-residence.  And  see  also  2 
Inst.  624,  6^S, 

*  See  Walwin  V.  Awbrey,  l  Freem. 
332.    1  E.  &  Y.  513.  S.  C.    5  Keb. 


829.  S.  C.  2  Ventr.  35.  S.  C.  1 
Mod.  258.  &  C.  2  Mod.  257.  The 
above  reports  of  the  case  of  Walwin  v. 
Awbrey,  are  strangely  contradictory 
in  their  statements  of  the  opinions 
there  laid  down  by  the  Court  of  Com- 
mon Pleas.  In  1  Freeman,  232,  it  is 
md,  that  North«  C.  J.  inclined,  that 
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Lay  impropriaton  if  they  neglect  this  duty,  may  be  personally 
sued  in  the  eecles'astical  court*. 

But  it  seems,  that  appropriations,  in  the  proper  sense  of  the 
term,  that  is  to  say,  parsonages  annexed  and  belonging  to  ecclesi- 
asdcal  corporations,  or  to  the  peculiar  stall  of  a  prebendary,  for 
his  sole  and  exclusive  use,  are  liable  to  sequestration  for  dilapida- 
tbns^. 

It  has  been  doubted,  whether  appropriations  which  came  to 
the  crown  upon  the  dissolution  of  religious  houses,  and  have  been 
once  granted  to  ecclesiastical  bodies,  can  be  sequestered  for  dila- 
pidations^ .  It  seems  however  reasonable  to  conclude,  and  particu- 
larly with  reference  to  the  construction  of  the  statute  of  32  H.  8. 
c.  7-  8*  7*9  by  vhich  tithes  were  secularised,  that  appropriations 
which  were  granted  by  the  crown  to  spiritual  persons  or  bodies, 
and  still  remain  in  ecclesiastical  hands,  are  as  completely  spiritual. 


Appropriationf 
may  be  lequet- 
tered  for  diU- 
pidations. 


Query,  whether 
appropriatioDs 
which  came  to 
the  crown  upon 
the  disaolution 
of  inonaateiie% 
and  have  beoi 
granted  to  eccle- 
siastical bodies, 
are  liable  to  se- 
questration for 
dilapdations. 


the  ordinary  could  not  sequester  the 
profits  of  Uie  rectory,  now  it  was  be- 
come a  lay  fee,  but  that  the  other 
three  judges  inclined  to  the  contrary, 
because  the  repair  of  the  church  was 
a  charge  originally  inherent  in  the 
tithes ;  and  that  it  was  onus  reale,  that 
shonld  go  along  with  them.  In  5 
Keb.  829.  S.  C^  the  court  is  said  to 
haye  been  of  opinion,  that  the  bishop 
might  sequester.  According  to  the 
report  of  the  same  case  in  1  Mod. 
258,  all  the  judges,  except  North, 
C.  J^  thought  impropriations  might 
be  sequestered.  In  2  Ventr.  55.  S.  C, 
it  is  stated  that  the  court  gave  no 
opinion,  as  to  the  matter  in  law,  but 
lodined  that  there  could  be  no  se» 
qDestration.  Gibson,  199,  and  Bum's 
Ecd.  Li.  VoL  I.  p.  352,  maintain  the 
affirmatiTei  and  Watson,  c.  39. 
Ayini.  jur.  can.  495.  and  Sir  S.  Toiler, 
p.  57,  the  negative  of  the  proposition. 
Sir  Simon  D^ge,  Part  I.  Chap.  XIL, 
in  his  remarks  on  the  case  of  Wal- 


win  V.  Awbrey,  mentions  it  as  a  point 
undetermined.  However,  the  argu- 
ment in  favour  of  the  exemption  of 
impropriations  from  the  jurisdiction 
of  the  ordinary,  namely,  that  they  are 
lay  fees,  is  quite  conclusive ;  but  upon 
principle,  it  would,  perhaps,  be  other- 
wise; because  lay  impropriators  not 
only  possess  the  ecclesiastical  right  of 
suing  for  their  tithes  in  the  spiritual 
court,  but  they  also  enjoy  all  the 
other  privileges  of  ecclesiastical  rec- 
tors, and  therefore,  ought  to  be  sub- 
ject to  the  same  liabilities  for  neglect- 
ing their  duty  to  repur  the  church, 
as  spiritual  rectors,  according  to  the 
maxim,  qtd  seniU  eommodum,  teniire 
debet  et  onus* 

*  Wats.  2.  39.  Degge,  Part  L 
Chap.  XII.  1  Bum's  £ccl.  L.  324. 
Gibs.  Cod.  199.  Toller's  L.  of  Tithes, 
37. 

^  Toller's  L.  of  Tithes,  38. 

•  Ibid. 
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to  all  intents  and  puarpoBes,  as  they  would  have  beoi  if  they  had 
always  continued  in  the  possession  of  the  religious  bodies,  to  which 
they  were  originally  a^ropriated ;  and  ought  consequently  to  be 
liable  to  the  same  remedies  for  the  nonperformance  of  ecclesiasti- 
cal duties. 

The  other  oeeasions  of  sequestration  which  are  enumerated  by 
the  ecclesiastical  writers,  as  where  the  right  to  a  benefice  is  in 
controversy,  and  a  suit  is  depending  to  try  which  is  the  lawful  in- 
cumbent, seem  to  require  no  observations,  as  they  have  no  imme- 
diate connexion  with  the  law  of  tithes. 
Impropriate  It  has  been  already  mentioned,  that  a  wife  shall  be  endowed  of 

to  dower.  tithes  which  came  into  the  possession  of  the  crown  upon  the  dis- 

solution of  religious  houses,  and  are  now  in  the  hands  of  laymen. 
The  moae  of  as-  It  has  been  laid  down  in  several  cases,  that  the  best  mode  of  as- 
signing ower.     gjgouig  jower  of  tithes,  is  to  assign  to  the  dowress  the  third  shea^ 

or  the  third  part  of  the  tithes  generally,  and  not  to  set  out  the 
third  part  of  the  dtheable  land  by  metes  and  bounds ;  because 
the  tenant  may  perhaps  not  sow  the  part  assigned,  and  §o  defeat 
the  dower^.  This  seems  to  be  but  a  weak  reason,  and  ac- 
cordingly, it  has  been  held,  that  an  assignment  of  a  third  part  of 
the  land  is  good.  Thus,  in  a  case  where  the  demandant  recovered 
dower  of  tithes  of  wool  and  Iamb,  and  the  question  was,  how  exc- 
cution  should  be  made,  the  Court  of  Common  Fleas,  at  first,  was 
of  opinion  that  the  sherifi*  might  deliver  the  tithes  of  every  third 
yard  land,  and  assign  the  yard  lands  in  certain,  but  afterwards  it 
was  conceived  that  this  would  be  uncertain  and  unequal ;  «id  for 
that  reason,  the  sheriff  was  directed  to  deliver  the  third  part  of 
the  tithes  in  general ;  the  first,  however,  was  agreed  to  be  good**. 
In  another  case  relating  to  the  same  species  of  tithes,  the  court 
held  it  the  best  way  for  the  sberifT  to  deliver  the  third  part  of  the 
tenth  part  of  the  wool  and  the  thirtieth  lamb^. 
When  the  third  But  whcu  the  third  part  of  the  tithes  is  assigned  for  dower,  or 
M  assigned  for  ^'  whcrc  parties  are  entitled  to  moieties,  or  other  proportions  of 
(!rT,e  srt  ou  *en-  ^^^^  arising  out  of  the  same  lands,  it  seems  quite  clear,  that  the 

tire. 

^  U  Co.  25.    Co.  Lit.  32.  a.  159.     142.    Kettleby's  case^  Hale's  MS8. 

b.     1  Rol.  Ab.  6S3.    Bac.  Abr.  Tit.     Bac  Abr.  Tit.  Dower,  R  2. 

Dower,  B.  2.  *  Anon.  1  BrownL  126. 

^  Puncheon  v.  Legate,  2  Brownl. 
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occa^er  is  not  bound  to  divide  or  apportion  the  tithes,  but  may  set 
out  the  tenth  enlve,  leaving  the  parties  who  are  entitled  to  the 
tthes  to  divide  them  amongst  themselves^. 

Lastly,  it  is  to  be  observed,  that  the  ecclesiastical  nature  and  Tithes  after  Umj 
properties  of  tithes,  are  wholly  extinguished  by  the  setting  out  or  hy  ^mn^m 
sevennce  of  the  tenth  from  the  nine  parts,  and  they  become  mere 
lay  chattels^,  over  which  the  ecclesiastical  court  can  have  no 
joziadiction^. 


*  Sdbnan  v.  Cremer,  Latch,  S4. 
SS8.     1  £.  &  Y.  S54. 

^  Tottenham  v.  Bediogfield,  Owen, 
83.  1  £.  &  Y.  59.  Bennet  v.  Short- 
irrigbt,  2  Leon.  101.  Cro.  £1.  206. 
1  E.  &  Y.  9,4.  Gw.  175.  Leigh  v. 
Wood,  Cro.  SI.  607.  1  £.  &  Y.  159* 
Gw.  805.  Heal  t.  Sprat,  13  Co,  99, 
IE.&Y.155.  Gw.  1571.  Reyoolls 
T.  UayeSy  1  Ro.  55.  1  E.  &  Y.  233. 
Gwjn  V.  Menyweather,  2  RoU.  Rep. 
440.     3E.  &Y,  1211. 


*"  SeeBlackwell'8ca8e,Cro.EL848. 
1  £.  &  Y.  154,  Gw.  820.  Leigh  y. 
Wood,  Cro.  El.  607.  1 E.  &  Y.  139. 
Gw.  205.  Heal  v.  Sprat,  13  Co.  23. 
1  E.&Y.  155.  Gw.  1571.  Anon. 
1  Bulstr.  106.  1  E.  8c  Y.  191.  Gw. 
1574.  Ford  V.  Pomioy,  Noy.  136. 
1E.&Y.  106.  Paagboroe V. Daviei> 
Huttp  Re^  MS.  No.  46.  £oL  78,  1 
E.  &  Y.  304.    Gale  v.  Ewer,  Com. 

22.     1  E.  &  Y.  621,     Gw.  1579. 
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Tithci  do  not 
belong  to,  nor 
•re  they  ippur- 
tenuit  to,  or  it- 
suing  out  of  the 
land,  but  are 
wholly  collateral 
to  the  estate  of 
the  land. 

Hthes  are  not 
extinguished  by 
unity  of  posset* 
sion. 


Tithes  cannot 
pass  without 
ipecial  words. 


Of  tithes,  considered  with  reference  to  the  estate  of  the  land  in  respect 
of  which  they  are  payable,  and  of  a  unity  of  possession  of  the  in- 
heritance of  the  tithes  and  the  land. 

Tithes  are  properly  said  to  be  collateral  to  the  land  in  respect 
of  which  they  are  payable ;  for  they  do  not  belong,  nor  are  they 
appurtenant  to  land ;  but  they  are  an  inheritance  quite  distinct 
from  the  estate  of  the  land :  they  are  not  issuing  out  of  the  land 
as  a  rent  is,  or  common,  but  they  are  to  be  taken  of  the  profits  of 
the  land.  For  this  reason,  no  unity  of  possession  of  the  land 
and  the  tithes  can  either  extinguish  or  suspend  them  in  point  of 
right,  but  they  remain 'in  eaae^  notwithstanding  the  unity'. 
Thus,  if  a  parson  purchase  a  manor  within  his  rectory,  it  is  true, 
that  by  this  purchase  and  unity  of  possession,  the  manor  which 
was  titheable  before,  is  made  de  facto  untitheable,  because  the 
parson  cannot  pay  tithes  to  himself;  but  if  the  parson  afterwards 
make  a  lease  of  his  rectory,  then  the  parson  himself  shall  pay  the 
tithes  of  his  manor  to  the  lessee  of  the  rectory.  So  if  the  parson 
had  made  a  feofiment  of  the  manor,  tithes  would  be  payable  by 
the  feofiPee  to  the  parson  enfeoffing''. 

Tithes  are  not  extinguished  by  a  release  of  all  right  in  the 
land  ^.  Nor  can  they  pass  in  point  of  interest,  or  be  in  any 
manner  discharged  without  special  words^.   For,  as  it  is  laid  down 


■  M.  30  Hen.  VIII.  Dy.  43.  a.  l 
E.&Y.  50.  Gw.  lis.  Whiakardv. 
Futtcr^  Sav.  60.  1  £.  &  Y.  84. 
Bishop  of  Lincoln  v.  Cowper,  1  Leon* 
S48.  1  £.  &  Y.  100.  Gw.  163. 
Hangerford  v.*  Howland,  Dy.  in  M. 
43.  1  E.  &  Y.  108.  Gw.  118.  n. 
Green  v.  Balser,  or  the  ArchbiBhop  of 
Canterbuiys  case,  S  Co.  46.  1  E.  & 
Y.  1 13.  Gw.  189.  Priddle  v.  Napier» 
1 1  Co.  8.  1  E.&  Y. fil  1.  Gw.  836. 
Attorney  General  v.  Lord  Eardley,  8 
Price,  39.  3  £.  &  Y.  996.   Gw.  1943. 


^  30  Hen.  VIIL  Dy.  43.  a.  1  £• 
&  Y.  50.  Gw.  118.  See  32  H.  8.  Br. 
Dism.  17.  1  E.  &  Y.  51.  Priddle  v. 
Napier,  11  Co.  8.  1  £.  &  Y.  21 1. 
Gw.  236. 

*  Parkins  v.  Hinde,  Cro.  £1.  161. 
1  £.  &  Y.  98.    Gw.  164.    Bishop  of 
Lincoln  v.  Cowper,  1  Leon.  248,     1 
£.  &Y.100.    Gw.  163. 

'  Parkias  ▼•  Hinde,  supra.  Priddle 
V.Napier,  11  Co.  8.  1  £. & Y.  211. 
Gw.  236. 
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shall  piy  titbo. 


by  Lord  Coke,  tithes  are  more  collateral  to  land  than  a  irarren, 
which  the  owner  of  the  land  has  in  it,  for  by  a  feoffinent  of  the 
knd  without  excepting  the  warren,  the  warren  is  extinct.  But  if 
a  parson  impropriate  had  enfeoflkd  another  of  part  of  his  glebe, 
he  would  haTe  been  entitled  to  tithes  against  his  own  feoflhient '. 

Upon  the  same  principle,  if  a  parson  lease  his  glebe,  and  do  Ifapmonkue 
not  expressly  grant  the  tithes,  he  may  demand  tithes  of  his  S^^t^**^ 
lessee  ^.  So  where  a  parson  leased  his  glebe,  *'  with  the  profits  ^thet,  the 
and  advantages  to  the  same  belonging,^  rendering  a  certain  rent, 
'^  for  all  exactions  and  demands  whatsoever  to  the  rectory  there- 
fore belonging^;  and  the  question  was,  whether  the  lessee  should 
hold  the  land  discharged  of  tithes  during  the  term ;  it  was  re- 
solved by  the  court,  that  the  tithes  should  not  pass  by  such 
genera]  words  ^. 

So  if  a  parson  lease  his  glebe  after  he  has  sown  it  with  com,  if  •  ptnon  leiae 
the  tenant  shall  pay  tithes  of  the  crop*.     Upon  the  same  prin-  h^^^^-^ 
dple,  if  a  man  buy  standing  com  of  the  parson,  without  special  ^"**  or  ten  the 
words  to  discharge  it,  he  shall  pay  tithes  to  the  vendor  ^.    But  it  the  lenee^  or 
is  to  be  observed,  that  these  rules  apply  only  to  those  cases  where  ^^j^^^  ***'"  ^^ 
the  exemption  of  the  glebe  is  merely  personal  in  the  parson  or  But  if  the  glebe 
vicar,  by  force  of  the  maxim  eccksia  decimas  ecclesice  where  pregcripSJSftiw 
wm  debet ;  for  the  glebe  itself  may  be  absolutely  discharged  of  It^Tii^'^T*** 
tithes  by  prescription,  and  in  such  case,  the  lessee,  or  vendee,  will  benefit  of  the 
have  the  benefit  of  the  discharge,  which  runs  with  the  land  ^.   So,  ™**^'" 
if  a  man  take  a  lease  of  his  tithes  by  deed,  and  afterwards  demise 
his  land,  he  shall  have  tithes  of  the  lessee ;  but  it  is  otherwise,  if 
he  only  contract  with  the  parson  for  the  discharge  of  the  tithes  of 


•  Df.  43.  a.  1  £•&  Y.  50.  Gw. 
II& 

»  Br.  Dismes,  17.  1  £.  &  Y.  51. 
Parkins  t.  Hinde,  suprJL  Blinco  v. 
Backsdale,  Cro.  El.  479.  578.  1  £. 
&  Y.  1 54.  Gw.  1 97.  Harris  v.  Cot- 
ton,  1  Br.  Be  G.  69.    1  E.  &  Y.  260. 

'  P^kins  V.  Hinde,  Cro.  £1.  161. 
I  E.  &  Y.  98.  Gw.  164.  See  S.  C. 
cited  in  Priddle  ▼.  Napier,  1 1  Co.  8. 
1E.&Y.  «ll.    Gw.  936. 

^  Humfrey's  case,  1  Rol.  Ab.  655. 


4  £.  &  Y.  389.  D^gge;  Part  II.  Chap. 
II. 

*  Moyle  T.  Ewer,  Cro.  Jac.  361. 
1  £•  &  Y.  304.    Gw.  976. 

'  Word  V.  Taylor,  1  Ro.  Abr.  653. 
4  E.  &  Y.  390.  pi.  14.  Hawkins  v. 
Chittle,  Dodd's  MS.  1 62.  l  £.  &  Y. 
616.  Buxton  y.  Cookerman,  2  Lutw. 
1062.  1  E.  &  Y.  643.  Waterman 
V.  Jones,  1  Wood,  463.  1  £.  &  Y. 
671.  See  Anon*Noy,  132.  l  £.  6c 
Y.  172. 


OV   TITHSS   IN  OXKXKAI*.  [CHAV.  i. 

Us  UmcU  *t  for  io  thefoniier  caae  there  is  a  title  in  pemaaey, but 
in  the  latter  merely  a  dischaige,  which  goes  with  the  hind. 

According  to  (he  crimen  of  lord  Hohart,  if  a  man  demise  his 

lectory,  except  his  own  tithes,  and  afWrwards  grant  .his  hoid,  the 

gnmtee  wiU  not  be  dischaiged ;  because  they  were  in  the  grantor 

by  way  of  retainer  ^ 

intheytre  not  a       Tithes  SIC  Bot  a  lien  upon  the  land,  but  a  mere  personal  de- 

mand  upon  the  occupier ;  for  they  are  not,  strictty  speakmg,  pay- 
able in  respect  of  the  land,  but  in  respect  of  the  persons  of  the 
laity,  in  return  for  spiritual  benefits. 


Titbef  ire  free-  Tithes,  being  an  inheritance  wholly  distinct  from  the  land,  are 
whatever  may  be  freehold  estates,  whatever  may  be  the  tenure  of  the  lands  in 
Sndfor ^ci?*^  respect  of  which  they  are  payable ;  and  therefore  the  proprietor 
they  are  pay-      of  tithes  of  the  annual  value  of  forty  shillings,  arising  upon  copy- 

abiey  and  the        .  <«      >  • 

amter  of  tithes  hold  Isnds,  is  entitled  to  vote  as  a  freeholder  at  county  elections. 
^^ \uSm^  ^  ^^  respect  tithes  are  distinguishable  from  rents,  which  are 
!^!!f!L!L^  issuing  out  of  the  land,  and  therefore  csnnot  be  freehold,  unless 

the  stock  from  which  they  firing  is  of  the  same  tenure*^. 

"  Booth  y.  FrankUn^  KetL  31.    1         >  Champioii  y.  Wnght,  l^j.  in  M. 

E.  h  Y.  358.  43.      1  E.  &  Y,  147.     Ow.  1 18. 

*  Toller,  21. 
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SECTION   IV. 

CfiUhes,  mih  reference  to  their  incorporeal  nature. — Of  the  nature 
of  an  estate  in  tithes. ^^Cf  tithes,  as  thingi  lying  in  grant  and  not 
in  Uvery.i-'-^Cff  the  reeervation  of  a  rent  on  ikhei;  and  by  what 
omtejfoncesy  and  by  whai  Hfords,  an  estaU  or  iatenst  in  tithes  mU 
pass, 

TiTHKs  are  properly  classed  by  the  common  lawyers  among  Tithei  areincor- 
incorpoireal  hereditaments;  for,  considered   as   an  inheritance,  m^^^**^^ 
they  have  no  permanent  substantial  existence :  they  are  neither 
tangible  nor   Tisible,   but  are  merely  a  contingent    springing 
r^ty  subsisting  only  in  mental  idea^  and  contemplation  of  law  *• 
An  estate  in  tithes  is  nothing  more  than  a  title  to  a  certain  pro- 
portion or  share  of  such  titheable  matter  as  may  happen  to  arise 
annually  upon  the  lands  over  which  the  right  to  tithes  extends. 
Tithes,  therefore,  are  a  fluctuating,  uncertain,  and  precarious  in-  xith^i  are  a 
keritance,  depending  upon  the  manner  in  which  the  ground  is  ^riou^and^ 
cultivated,  and  the  will  and  caprice  of  the  owner  or  occupier,  who  c^ertain  inherit- 
cannot  be  controlled  in  the  mode  of  husbandry  which  he  may  think 
prqier  to  pursue,  by  the  proprietor  of  the  tithes.     So  the  ground 
may  lie  fallow;  or,  where  all  the  tithes  are  not  vested  in  the  same 
person,  as  in  the  common  case  of  rector  and  vicar,  their  rights 
may  be  varied  by  a  change  in  the  titheable  produce  of  the  land, 
^ther  by  the  ordinary  course  of  husbandry,  or  by  the  conversion  of 
arable  or  meadow  into,  pasture,  by  which  the  produce  of  the  land 
becomes  agistment  tithe,  instead  of  tithes  of  com  and  hay  ^.  Again^ 
the  land  may  lie  waste  and  uncultivated,  or  it  may  be  built  upon, 
or  converted  into  a  park,  or  .warren,  and  wholly  stocked  with 
animals  /era  natunB;  or  it  may  be  appropriated  to  the  growth 
of  Umber  trees,  or  by  tarious  other  means  readeired  incapable  of 
producing  any  titheable  matters  whatsoever. 

'  2  Bl.  Com.  2t.    Co.  Lit.  19.  b.  Wyatt,  s  Atk.  3S4«    2  £.  &  Y.  9U 

20.  a.  Gw.  777.    Brown's  case,  Go  A.  194. 

*^c.Ab.byGvnnitti,tit«tithes.**  1  B.  3c  Y.  ^3. 
By  Lord  Hsrdwitkc,  in  Smith  v. 
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[chap.  I, 


Hthes  Ue  in  FroRi  the  inoorporeal  nature  of  tithes,  they  are  said  to  lie  in 

Wy,u)dtb!ms  ff^^^^y  ^^^  ^^^  ^  liveiy ;  that  is,  the  property  in  them  could 
fore  cwinot  pass    never  be  transferred  without  deed.     For  beinir  incapable  of  natural 

without  deed.  °  '^ 

occupancy,  they  could  not  pass  from  one  man  to  another  by  livery 
of  seisin  *,  nor  be  delivered  into  actual  possession.  This  distinc* 
tion  is,  indeed,  comparatively  unimportant  at  the  present  day, 
because  the  statute  of  frauds,  29  Car.  II.  c.  3.,  allows  no  interest 
in  real  property  to  pass  for  any  longer  period  than  three  years, 
imless  the  grant  be  attested  by  some  written  instrument.  But  by 
the  common  law,  and  independently  of  the  statute,  tithes,  as 
incorporeal  hereditaments,  cannot  be  granted  or  demised  so  as  to 
pass  in  point  of  interest,  without  deed  in  writing,  or  by  matter  of 
a  higher  nature,  as  fines,  recoveries,  &c.  ^  And  this  rule  is  so 
absolute  and  indispensable,  that  a  judgment  in  the  Common  Pleas, 
after  a  verdict  in  ejectment  of  tithes,  '^  upon  the  demise  of  I.  S.,^ 
without  saying  by  deed,  was  reversed  upon  error  in  the  Eing^s 
Bench  ^. 

In  consequence  of  the  incorporeal  nature  of  tithes,  it  was  doubt^ 
ed  whether  a  rent  could  be  reserved  upon  them ;  because,  from 
their  having  no  locality,  no  distress  could  be  taken  of  them.  But 
the  authorities  seem  to  warrant  the  conclusion,  that  a  lease  of 
tithes  for  years,  rendering  rent,  was  good  at  the  common  law  ^. 
But  whatever  might  be  the  rule  of  the  common  law  in  this  respect* 
the  statutes  of  32  Hen.  VIII.  c.  7-  s.  7;  8  Anne,  c.  14  s.  4.,  and 
5  Geo.  III.  c.  17»  have  enabled  ecclesiastical  persons  and  lay  im- 
propriators to  grant  such  leases  of  their  incorporeal  hereditaments 
for  lives  or  years,  as  they  may  lawfrdly  grant  of  their  corporeal 
possessions,  and  to  bring  an  action  of  debt  for  the  rent;  and  such 
leases  have  the  same  properties,  except  as  to  the  remedy  by  dis- 
tress, as  a  lease  of  lands,  or  other  corporei|l  hereditaments. 


Rent  may  be  re- 
served upon 
tithes,  and  an 
action  of  debt 
may  be  brought 
to  recover  it. 


*  Before  the  statute  of  firauds,  29 
Car.  II.  c  s.,  any  freehold  interett  in 
corporeal  hereditaments  migfat  have 
passed  by  a  verbal  feofiment,  accom- 
panied with  livery  of  seisin. 

»  See  infra,  *<  Leases,  &c.  of  Tithes." 

*  Angeil  V.  Rolfe,  2  Keb.  376.  1 
E.  &  y.  4X7. 


*  SeeTalentine  v.  Denton^Cro.  Jac 
111.  1  E.  &  Y.  162.  DolNtoft  ▼. 
Ciuteen,MS.  Calth.Vol  II.  444. 552. 
1  E.  &  Y.  262.  Gw.  287.  Walrish  v. 
Cropton,  Ceely's  Rqi.  MS.  30.  I  £. 
&Y.  378.  Gw.470.  Dean  of  Wind- 
sor V.  Gover,  2  Sa.  296.  l  E.  &  Y. 
487,    Bally  V.  Welis^  J  Wils.  25. 
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Although  tithes,  from  their  inooipofeai  nature,  aie  inca{iable  An  action  of 
of  being  deUvered  into  actual  possession,  yet  an  action  of  eject-  foT^^^^^^*^ 
ment  will  lie  of  tithes  only  ^,  or  of  a  portion  of  tithes  ". 

So  a  partition  may  be  made  of  tithes;  thus,  where  a  defend-  Partition  may  be 
ant  demurred  to  a  bill  filed  for  this  purpose  in  the  Court  of  Chan-  "***^  of  «»^m- 
oery,  upon  the  ground  that  tithes  are  incorporeal  and  indivirible 
in  thdr  nature.  Lord  Hardwicke  oyerruled  the  demurrer,  observ- 
ing that  an  ejectment  would  lie  of  tithes,  the  execution  of  which 
is  a  writ  of  possession,  and  the  sheriff  may  do  as  much  in  par« 
tition,  as  on  a  writ  of  possession  in  ejectment^. 

But  in  treating  of  the  nature  and  properties  of  tithes,  it  is  ne-  Distinction  be^ 
ce««ytobe«rminindth.tthereia«n..terial  distinction  between  ^^^.Tr^ 
the  corporeal  profits  of  tithes,  as  the  tenth  sheaf  or  hunb,  and  the  <iit^ent8,  and 

the  corporeal 

incorporeal  right  or  hereditament  which  produces  them ;  for  the  profiu  of  uthes. 
term  tithes  is  used  to  signify  the  inheritance  in  the  tithes,  as  well 
as  the  profits  of  the  inheritancef 

Tithes,  generally  speaking,  will  not  pass  by  such  words  as  Although  tithes 
will  be  sufficient  to  pass  temporal  inheritances^,  that  is  to  say,  without spedai 
without  special  words.  But  where  a  man  granted  ^^sittMn  rectorue  JJJjj^  ^^^^ 
cum  deeimi»  eidem  pertinentibtMj  habendum  sUum  prcectictumy  gnnt  of  the  rec- 
cum  sfds  pertinenHis  ^  for  twenty  years,  it  was  adjudged,  that  ing  expressly 
although  tithes  were  not  expressly  named  in  the  habendum,  ™^"^°'**^- 
yet  that  the  tithes,  bebg  parcel  of  the  rectory,  passed  together 
with  the  site  of  the  rectory'.  So  where  the  king  granted  ^^  all  the 
rectory  of  D.,  and  all  tithes,  &c.  which  are  now  extended  at  the 
true  value  of  thirty«two  pounds  per  annum,*"  which  did  not  include 
the  value  of  certain  tithes  of  a  grange  then  in  lease ;  it  was  held, 
that  the  tithes  of  the  grange  passed  under  the  general  words  of  ^^all 
the  rectory,^  though  not  included  in  the  particular  of  the  value; 

•  IS  Hen.  VII.  8.  I.     I  E.  &  Y.  *»  Hancock  v.  Price,  Hardr.  57.     I 

50.    Dy.  1 16.  b.  S58.     1 1  Co.  S5.  b.  £.  &  Y.  417. 

Baldwin  ▼.  Wine,  Cro.  Car.  301.  W.  '  Bagster  v.  KnoUys,  1  Yes.  494. 

Jad9l.    1E.&Y.377.   Hancock  v.  9E.  &Y.  189.    Gw.  SS6. 

Price,  Hardr.  57.    l  £.  &  Y.  417.  ^  Parkins  v.  Hinde,  Cro.£l.  161. 

AngeU  ▼•  Rolfe,  s  Keb.  376.    1  £.  &  1  £.  &  Y.  98.    Gw.  164.    Priddle  ▼. 

Y.  477.    Camell  v.  davering,  3  Ld.  Napier,  11  Co.  8.     1  £.  &  Y.  SM. 

Raym.  789.    1  E.  &  Y.  646.  Bagster  Gw.  236. 

T.  Knollyf,  1  Ves.  494.    2  £.  &  Y.  *  Gary's  case,  1  Leon,  381.     1  E. 

12S.     Gw.  826.  &.  Y.  89. 
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but  if  the  words  bad  been  special,  vis.  the  tithes  of  the  grange, 

and  also  of  certain  other  fiurms  particularly  named,  amounting  to 

the  value  of  tbirty-iwo  pounds,  then  nothing  more  could  pass  than 

nthtt  aremii^  according  to  the  recited  yalue*.     The  ground  of  these  determina- 

recto^    *       tions  is,  that  tithes  are  natural  parts  of  a  rectory,  which  is  nomen 

coUectiixum;  and  therefore  by  a  grant  of  the  rectory,  all  the  tithes 

will  pass.    So,  if  the  king  grant  his  manor  of  D.,  and  also  two 

closes  by  name,  this  particulaiisation  of  the  closes  shall  not  restrain 

the  grant,  but  all  the  manor  will  pass  together  with  the  doses. 

So,  if  he  grant  a  rectory,  and  the  tithes  in  such  a  place  within  the 

rectory,  the  whole  rectory  passes,  and  also  all  the  mhes  ^. 

Tithes  are  not         But  tithes  ai«  not  natural  parts  of  a  chapel,  although  th^  may 

a^hapeiland wiU  ^  appurtenant  to  a  chapel  by  usage ;  and  therefore  where  the 

"^'?ofachaDei  4^^^  demised  ^^capellam  cum  pertmentM^  and  also  the  tithes 

with  the  appur-    of  Certain  demesne  lands,  which  were  appurtenant  to  the  diapel, 

upon  a  demurrer  in  an  action  of  tt^spass,  because  the  defendant, 
who  claimed  under  the  lease,  did  not  aver  in  his  plea^  that  the 
tithes  were  growing  upon  the  demesne  lands,  according  to  the 
words  of  the  lease,  it  was  held,  that  it  was  the  intention  of  the 
queen  to  confine  the  grant  to  the  particular  closes,  and  that  no 
tithes  passed  under  the  words  ^capellam  cumpertinentiia,'^^ 
Tithes  wiD  not        Tithcs,  being  spiritual  things,  cannot  pass  as  an  appurtenance 

piitemnce*to  a    ^  ^  P^^g^j  ^<>^  ^^Y  ^^^  ^  distinct  natures,  unless  the  grange  be 
grange,  unless     ^jj^  gj^^jg  •  foj  if  it  be,  then  the  rcctory  may  pass  by  that  name  *. 

the  glebe.  A  portion  of  tithes  is  a  thing  in  gross  by  itself,  and  therefore 

^ J^'^m  °^       cannot  be  contained  in,  or  pass  by,  that  which  is  intended  nomen 

tithes  ma  not  . 

pass  under  a       coUecHoum^  Bs  a  rectory  is  *.    Thus,  in  the  case  last  referred  to, 
^totan^     a  grant  of  ^o^am  i^mjior^nimcfectmarf^ni  was  held  not  to  pass 

any  tithes  which  were  parcel  of  tfie  rectory  ^. 
But  a  portion  But  although  a  portion  of  tithes  is  a  thing  distinct  from  tithes 

mii?^ijiand^  in  a  general  acceptation,  yet  where  a  defendant  claimed  the  tithes 
all  manner  of      of  amanoT  and  Certain  lands,  imder  a  ffrant  of  **  all  and  all  manner 

tithefc  ° 

*  Dixoa'f  (iase,  S  Ro.  IIS.     l  £.        ^  Bone   v.   Bishop   of  Norwich, 

&Y.S05.S.C.   DickenaoD  V.  Reade,  Winch.  72.     1E.&Y.  SSI. 
M8S.  Calthorpt.    Gw.  S57.  '  Futter  y.  Borotne,  Godb.  35.     t 

^  Gnibbam  ▼.  Grate,  2  Ro.  150«  K  &  Y.  86. 
Palm.  94.    1  E.  &  Y.  sis.  ^  Ilad. 
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of  tithes,^  withottt  any  mentioii  of  a  portion,  the  bill  was  dismissed, 
and  the  party  had  a  decree  on  a  cross  bill,  according  to  his 
giants  \ 

Grants  of  tithes  ought  not  to  be  restrained  to  their  strict  words,  Grants  of  tithes 
bat  are  to  be  construed  according  to  the  intention  of  the  parties.  Jtmed  a^^iSng 
Thus,  where  the  pope,  as  supreme  ordinary,  endowed  a  vicar  with  *^  *^®  intention 

*     .  *  *  of  the  parties. 

a  third  part  of  the  tithes  of  a  manor,  the  endowment  was  held  to 
extend  to  the  freeholders,  as  well  «b  the  demesnes,  t^.  through  all 
die  limits  of  the  manor,  as  it  was  without  doubt  the  intention  of 
the  parties  that  the  vicar  should  have  tithes  throughout  the 
manor;  but  it  was  said,  that  if  the  lord  had  made  such  a  grant 
before  the  council  of  Lateran,  it  would  not  have  charged  his  free- 
hdders,  but  his  own  demesnes  only^. 

Where  Queen  Elizabeth  granted  ^^all  manner  of  tithes  of  grain, 
berb^,  milk.  Iambs,  and  calves  mfra  daminicum  de  Bury 
Sancti  Edmundi,  and  all  other  tithes  to  the  late  monastery  of 
Bury  St.  Edmund'^s  formerly  belonging,  and  which  were  collected 
by  the  almoner  of  the  said  abbey ;  ^  and  it  appeared  that  no 
tithes,  except  the  tithes  of  com  and  grain,  had  ever  been  col- 
lected by  the  almoner  of  the  abbey;  and  the  question  being, 
whether  the  small  tithes  should  pass  by  the  first  words,  or  be 
restr^ed  by  the  last  words;  the  Court  held  that  the  sentences 
were  distinct,  and  referred  to  distinct  tithes;  and  that  all  the 
tithes  infra  domimcwm,  de  Bury  passed  by  the  first  words  \ 

A  grant  of  all  tithes  arising  ^^  out  of,  upon,  for,  or  in  respect  of,^  A  grant  of  the 
certain  fisffms,  ^^  and  the  lands,  grounds  and  hereditaments  there-  IndTu  appur!" 
unto  belonging  and  appertaining,^  was  held  sufSci^it  to  convey  the  J?^^  "  •."* ' 
tithes  of  rights  of  common  appurtenant  to  the  farms  or  lands,  where  the  tithes  of  a 
it  was  evidently  the  intention  of  the  parties  to  convey  such  tithes;  appurtenuiTuT*^ 
the  right  of  common  being  considered  as  part  of  the  land  to  which  ^^^  ^*""* 
it  was  appurtenant,  and  necessarily  implied  in  the  word  ^'farmJ*'  ^ 

Where  the  owner  of  a  rectory  impropriate,  consisting  of  glebe 
and  tithes,  by  deed  granted  the  rectory,  and  all  lands  and  tithes, 

*Downesv.MooreiDan,Bunb.  189.         *  Barker  v.  Bacon,  Cro.  Jac.  48. 

1E.&Y.803.     Gw.  658.  SE.  &Y.  1202. 

^  Higbam  v.  Best,  Owen,  58.  74.         *  Lord  Gwydir  v.  Foakes,  7  T.  R. 
Cro.  El.  462.     I  E.  &  Y.  109.     Gw.      641.     2  E.  &  Y.  470. 
1568. 
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without  any  livery  being  made;  and  the  question  was,  whether 
the  tithes,  which  might  pass  without  livery,  passed  by  this  grant: 
it  was  held,  that  by  livery  of  the  charter  the  tithes  did  not  pass 
as  in  gross ;  for  the  intention  of  the  parties  was  to  pass  the  entire 
rectory  by  feoffment,  and  not  to  pass  the  tithes  only,  and  so  dis- 
member the  rectory  by  fractions,  and  that  by  construction  of  law 
against  the  intention  of  the  parties  '. 

Where  a  defendant  claimed  tithes  of  certain  extra-parochial 
lands,  under  a  grant  from  the  crown,  expressed  to  be  made  '^  of 
our  more  abundant  grace,  certain  knowledge,  and  mere  motion,'" 
of  the  lands  in  question,  with  all  the  accustomed  general  words  on 
conveyances,  and  particularly  the  words  all  and  singular  ^'  tithes, 
oblations,  and  obventions,^  the  Court  was  of  opinion,  that  the 
grant  was  applicable  to  the  lands  only,  and  was  not  intended  to 
pass  the  tithes  of  such  lands,  as  it  appeared  in  evidence  that 
the  tithes  were  in  lease  at  the  time  of  the  grant,  and  that  the 
crown  had  continued  to  lease  them  as  often  as  they  reverted,  until 
about  forty  years  previously  to  the  institution  of  the  suit ;  and 
besides,  the  use  of  the  inappropriate  terms  '^  oblations  and  obven- 
tions  ^^  in  conjunction  with  the  word  ^^  tithes^,  shewed  that  the 
whole  of  the  words  *^  tithes,  oblations  and  obventions^^  were  intro- 
duced by  inadvertence,  or  at  least  without  any  intention  to  pass 
the  tithes ''. 

Where  a  plaintiff  under  a  conveyance  from  the  impropriate 
rector  of  Bromfield,  of  a  messuage  and  lands  in  Eelsick,  in  the 
parish  of  Bromfield,  and  all  tithes  of  corn,  grain,  and  hay  arising 
within  the  township  of  Kelsick  aforesaid,  or  within  the  town, 
fields,  territories,  precincts,  and  titheable  places  thereof,  claimed 
the  tithes  of  hay  of  a  certain  meadow  called  the  demesne,  lying 
within  the  township  of  Eelsick,  but  in  the  parish  of  Cultram,  and 
not  in  that  of  Bromfield,  named  in  the  deed ;  and  it  was  proved 
that  the  tithes  of  the  demesne  meadow  had  always  been  paid  to 
the  impropriate  rector  of  Bromfield ;  it  was  held  that  this  was 
evidence  of  a  title  in  the  rector  of  Bromfield  to  the  tithes  of  the 
meadow,  before  the  conveyance  to  the  plaintiff,  and  that  the  words 

*  Futter  V.  Clemens  and  Whiakard,        ^  Attorney  General  t.  Lord  £ard- 
cited  by  Coke,  C.  J.  in  Roberts's  case,     ley,  8  Price,  99.      s  E.  ft  Y.  986. 

12  Co.  65,    1  E.  &  Y.  193.    Gw.  230.      Gw.  1943. 
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in  the  deed  of  conveyanee  were  sufficient  to  pass  the  tithes  of  such 
demesne  meadow  *. 

In  a  case  where,  in  the  deed  making  a  tenant  to  the  pnscipe 
fcft  a  recoYeiy,  the  premises  were  described  as  one  third  of  the 
tithes  of  the  viU  of  B.,  and  the  recovery  was  suffered  of  one  third 
of  the  tithes  of  the  parish  of  B.,  Lord  Eldon,  C.  was  of  opinion, 
that  the  tithes  of  the  lands  that  were  in  both  the  vill  and  the 
parish  would  pass ;  but  that  those  in  the  parish,  and  not  in  the 
Till,  would  not  pass  ^. 

Evidence  of  usage  is  entitled  to  considerable  weight,  upon  The  extent  of  a 
qpestions  arising  as  to  the  extent  and  construction  of  ancient  grants  m^be^^puaned 
of  tithes.  Thus  a  bill  by  an  impropriator  for  tithe  hay,  under  a  ^  ""«*• 
grant  of  Jas.  I,  which  expressly  granted  the  tithes  of  hay,  was 
dismissed,  because  there  was  no  instance  of  the  impropriator's 
having  ever  received  tithes  of  hay  since  the  grant  ^.  But  it  is  to 
be  observed,  that  in  this  case  it  is  probable  that  the  plaintiff  was 
not  the  impropriate  rector  of  the  parish,  but  merely  a  grantee  of  a 
parcel  of  rectorial  tithes;  and  that  there  was  evidence  of  payment 
to  the  vicar  of  moduses  for  hay,  which,  in  respect  to  title,  is 
equivalent  to  payment  of  tithe  hay  in  kind^.  In  another  case, 
where  a  defendant  claimed  tithe  hay,  and  the  privy  tithes  of  the 
moiety  of  a  manor,  under  a  grant  from  the  crown  of  ^^  decimas 
Madorum  etfami  et  amnea  alias  decimas j^  Lord  Hardwicke  was 
of  opinion,  that  as  there  was  no  pretence  of  any  payment  of  privy 
tithes  under  the  grant,  these  general  words  were  not  sufficient  to 
bar  the  rector  of  his  common  law  right,  unless  it  had  been  express- 
ly stated  what  was  the  right  of  the  crown  ^.  So,  where  the  queen 
granted  a  messuage,  and  all  her  tithes  in  B.  thereunto  belonging 
and  used^,  and  it  was  found  that  no  tithes  were  demised;  on  a 
special  verdict,  the  Court  conceived  the  tithes  did  not  pass  ^. 

In  another  case,  the  plamtiff  claiming  to  be  entitled  under  a 

>  Barnes  v.  Messenger,  13  East,         ^  Ekins  v.  Dormer,  3  Atk.  554.    2 
251.     2  E.  &  Y.  605.  E.  &  Y.  108.     Gw.  800. 

^  Gibson  v.  Clark,  1  Jac.  &  Walk.  *  Usually  demised  therewitb. 

159.    3  £.  &  Y.  946.  f  Cockhem  v.  Hale,  S  Keb.  isa 

'  Stone  V.  Rideoat,  Bimb.  S6S.    s  }  E.  &  Y«  500. 
E.&Y,  6.    Gw.675. 
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lease  from  the  Bishop  of  Norwich  of  the  rectory  of  Inghaniy  dated 
May  8th,  17^9  brought  a  bill  for  tithes  of  a  farm  called  Grange 
Farm.  The  defendants  by  their  answer  alleged  that  the  bishop, 
by  a  lease  of  an  earlier  date,  viz.  Michaelmas,  1693,  had  demised 
the  Grange  Farm  with  all  tithes  thereto  belonging,  or  therewith 
usually  letten ;  and  that  this  lease  was  surrendered  July  7^  17^^9 
and  a  new  lease  made  the  next  day  by  the  bishop  to  the  persons 
under  whom  the  defendant  claimed,  in  the  same  words ;  and  they 
insisted  that  at  the  time  of  the  grant  of  the  rectory  the  tithes  of 
the  farm  in  question  could  not  pass  to  the  plaintiff,  because  they 
had  been  before  expressly  granted  by  the  lease  in  1693,  which  was 
subsisting  at  the  time  of  the  granting  of  the  plaintiff^s  lease.  But 
there  being  proof  that  the  lessee  of  the  rectory  had  usually  received 
the  tithes  of  the  whole  parish,  including  the  farm,  and  no  proof 
on  the  part  of  the  defendant  of  the  lessees  of  the  farm  having  ever 
received  tithes,  the  Court,  Lord  Chief  Baron  Pengelly,  and  Baron 
ClGtrter,  were  of  opinion,  that  the  question  should  be  determined  by 
usage,  and  that  these  tithes  could  not  be  taken  to  belong  to  Grange 
Farm,  or  to  be  usually  letten  with  it;  and  that  the  word  tithes 
was  taken  in  only  as  a  word  of  course,  and  from  the  old  lease ; 
but  if  there  had  been  a  dispute  between  the  bishop  himself  and 
the  lessee  of  Grange  Farm,  it  might  have  been  otherwise  ^. 
Immemorial  So,  immemorial  nonpayment  of  tithes  is  strong  evidence  to  ex- 

S^^^^ce    Pla«i  *e  extent  of  a  grant  of  tithes,  where  it  is  at  all  doubtful, 
to  expi^n  a         Thus,  in  a  case  in  which  the  tithes  of  certain  demesne  lands,  for 

doubtful  grant  of 

tithea.  which  no  tithes  had  ever  been  paid,  were  claimed  by  an  impro- 

priate rector;  and  the  question  was,  whether  the  nonpayment  was 
a  sufficient  ground  for  presuming,  either  that  the  tithes  had  been 
conveyed  to  the  owners  of  the  land,  or  that  they  had  not  been  in- 
cluded in  the  grant  under  which  the  plaintiff  originally  derived 
bis  title ;  the  Court  was  of  opinion,  that  although  length  of 
tim^  is  not  of  itself  a  title  against  the  rector,  yet  if  there  appear 
any  circumstances  which  can  raise  a  doubt  as  to  the  original  ex- 
tent of  his  grant,  the  immemorial  nonpayment  must  give  infinite 
force  to  such  eircumstances  ^ 

*  Quaintrell  ?.  Wright,  Bunb.  374.         ^  Lord  Petre  v.  Blencoe,  3  Anstr. 
2  E.  &  y.  10.     Gw.  678.  945.     2  £.  &  Y.  467.     Gw.  1484. 
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Tithes  may  pass  under  the  words  *' tenements^  or  heredita-  THheiwinptsa 
ments  *.   And  they  will  pass  in  a  will  even  under  the  word  "lands,"  « teMmCTt8^»»*!jr 
where  such  a  construction  appears  necessary,  to  give  effect  to  the  "^<»«||^ 
plam  intention  of  the  testator.    Thus,  a  testator  devised  all  his  free  "^  under  the 
lands  to  his  brother,  upon  condition  that  he  suffered  his  wife  to  ^° 
enjoy  all  his  free  lands  in  H.,  during  his  life.     The  testator  had 
only  a  portion  of  tithes  of  inheritance  in  H.,  and  no  lands.     The 
q»inion  of  the  Court  was,  that  the  words  being  used  in  a  will,  « 

were  sufficient  to  pass  the  tithes,  but  that  it  would  have  been  i 

otherwise  in  a  conveyance  ^. 

^  Hungerford  ▼.  Howland,  Dy.  in  3  £.  &  Y.  776. 

M.  43.    1  £.  &  Y.  108.    Gw.  lis.  ^  Ritchy.Saunder8»StyLS61.278. 

n.  a.    Pigot  y.  Heron»  Cro.  El.  599.  1  E.  &  Y.  407.    By  a  will,  things  of 

Moo.  485.    1 E.  &  Y.  135.   Gw.  SOO.  one  nature  may  pass  by  words  which 

Rex  y.  Shixigle,  1  Stra.  lOO.     l  E.  &  are  proper  to  pass  things  of  another 

Y.  738.    Rex  v.  EUiSy  3  Price,  323.  nature.    44  and  45  £1.  Rot.  1S5. 
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SECTION  I. 

Of  the  division  oftitha  into  predial,  mixed^  and  pertonaL 

Tithes,  in  respect  to  their  natural  qualities,  are  divided  into 
three  kinds,  namely,  predial,  mixed,  and  personal  *. 

Predial  liihcs.  Prcdial  titlies  are  such  as  arise  immediately  from  the  soil,  as 

com,  grain,  hay,  wood,  and  all  sorts  of  fruits  and  herbs  **.  They 
are  termed  predial,  quia  ex  friictibus  prcediorum  debetitur. 
These  tithes  have  been  also  called  decimce  reales ;  decinuB  pro- 
venientes ;  et  decimce  Juvcb^  because  they  arise  ex  fmctibus 
stirpisin  terra  Ji,rce^, 

How  tbry  are  to       Predial  tithes  are  to  be  paid  integrce  et  sine  diminutianey  that 

^  ^^  '  is,  without  any  deduction  of  the  costs  or  charges  of  cultivaticm. 

Aiixed  titlies.  Mixed  tithes  are  such  as  do  not  proceed  immediately  from  the 

ground,  but  are  produced  mediately  by  animals  which  are  de- 
pastured or  kept  upon  the  ground,  as  colts,  calves,  wool,  lambs, 
milk,  and  eggs  ^.  They  are  called  mixed  tithes,  because  they  are 
partly  predial  and  partly  personal ;  personal,  because  the  animals 
which  yield  the  tithe  require  more  of  the  personal  care  and  atten- 
tion of  the  parishioner  than  the  immediate  produce  of  the  soil, 
and  predial,  in  respect  of  the  ground  on  which  the  animals  are 
kept  and  depastured,  and  which  furnishes  them  with  food  and 
nourishment^.  Mixed  tithes  are  by  the  canonists  sometimes 
called  decinuB  renovantes  super  terram. 

*  2  Inst.  490.  649.   Degge,  Part  II.     3  £.  &  Y.  ISl  1.    Gw.  428. 

Chap.  I.    Godolph.  Chap.  XXXII.  *  Wats.  49.    2  Inst.  649.    D^ge, 

Sect  1.  Pftrt  II.  Chap.  I.    Godolph.  Chap. 

^  2  Inst.  490.  649.  Degge,  Part  II.  XXXII.  Sect.  I. 

Chap.  I.     Godolph.  Chap.  XXXII.  *  Mixts  sunt  quae  partim  a  prsediis 

Sect.  I.     RebuffuSy  Quaest  4.  33.  provenitmt,  utpote  quia  ibi  vivunt 

Wats.  49.  animalia,  partim  etiam  a  personis,  id 

*  Norton  v.  Clarke,  MSS.  Calth.  est,  k  custodia  pcrsonarum  cmanant. 
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li  BS  well  as  predial  titbes,  are  to  be  paid  without  any  ilowtheyareto 
deduction  or  abatement,  on  account  of  the  labour  and  expense  <^     ^ 
their  production. 

Personal  tithes  are  such  as  arise  wholly  firom  the  labour  and  Penonal  titiiei. 
industry  of  man  ^,  as  tithes  of  mills  and  fishing,  or,  more  properly 
speaking,  of  the  labour  and  industry  of  millers  and  fishermen,  in 
grinding  of  com  and  in  fishing,  because  these  tithes  are  proper- 
ly payable  of  the  profits  made  by  millers  and  fishermen  in  their 
respective  occupations.  Hence  the  latter  species  of  tithes  were 
both  by  the  common  lawyers  and  canonists  called  decimce  de  pis- 
catianibus^;  for  they  are  quite  distinct  from  the  tithe  of  the  fish 
themselves,  which  is  in  the  nature  of  a  predial  tithe. 

Penonal  tithes  are  not  due  of  common  right,  but  only  by  the  Personal  tithes 
special  customs  and  usages  of  particular  parishes.     Tithes  arc  in-  common  right. 
deed  payable,  by  the  general  law,  for  new  com  mills,  that  is  to  say,  ^^^  custom 
fi^r  mills  which  have  been  erected  since  the  ninth  year  of  Ed- 
ward the  Second;  but  this  is  by  force  of  the  statute  otarticuli  cleri. 
All  com  mills  of  a  more  ancient  date,  and  all  other  mills  whatso- 
ever, whether  old  or  new,  remain  as  they  were  at  the  common 
law  before  the  making  of  the  statute,  exempt  from  the  payment  of 
tithes,  where  there  is  no  special  custom  to  the  contrary.     However,  • 
the  tithes  of  new   com  mills  can  scarcely  be  considered  as  an 
exception  to  the  general  rule ;  since  they  are  in  the  nature  of 
a  predial  tithe,  and  personal  only  in  regard  to  the  mode  of 
payment. 

It  has  be^n  imagined  that  personal  tithes,  which  are  now  almost 
confined  to  mills  and  fishing,  were  anciently  payable  in  this  king- 
dom to  a  much  greater  extent,  and  that  Easter  offerings  were  a  Whether  Easter 
compensation  for  tithes  of  this  description  ^.     But  this  opinion  compmsat[on"for 
as   to  the  supposed  more  general  practice  of  paying  personal  peraon«l  titJ>c*- 
tithes,  seems  to  rest  upon  no  solid  foundation;  for  although 
by  the  canon  laws,  personal  tithes  were  made  payable  by  all 
merchants,  traders,  artificers,  handicraftsmen,  and  labourers  of 

quiSy  castodia  deficiente,  lupus  inva-  ^  2  Inst.  6S1. 

deret,  et  oullus,  vel  parvus  esset  gre-  *  By  Baron  Gilbert,  in  Lawrence  v. 

gisfriictus.  Rebuffus, Tract,  dedecim.  Jones,  Bunb.  173.     1  E.  &  Y.  sol. 

Qnaestio  4.  ds.  Gw.  662. 
*  2  lost.  621. 
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[chap.  II 


The  rules  of  the 
canon  law  for 
the  payment  of 
personal  tithes 
have  never  been 
received  by  the 
common  law. 


personal  tithes 
are  payable  to 
the  church  where 
the  party  dwdls. 
But  tithes  of 
mills,  although 
personal  as  to  the 
mode  of  pay- 
ment, are  due  in 
the  parisli  whore 
the  mill  i3  situate. 


every  description,  yet  even  by  the  canon  law  personal  tithes  were 
not  considered  due  of  divine  right,  and  therefore,  according  to 
some  authorities,  it  was  considered  a  good  custom  to  be  wholly 
exempted  from  the  payment  of  personal  tithes  ;  but  according  to 
other  writers,  it  was  necessary  in  such  case  that  some  payment, 
however  jsmall,  should  be  given  in  lieu  of  them  '.  At  all  events, 
it  seems  quite  certain  that  the  rules  of  the  canon  law,  in  respect 
to  the  payment  of  personal  tithes,  were  never  received  by  the  com- 
mon law,  and  that  anciently,  as  well  as  at  the  present  day,  no 
tithes  which  are  merely  personal  in  their  nature,  have  ever  been 
due  in  England  without  a  special  custom  ;  and  therefore  it  seems 
perfectly  clear,  that  they  never  could  have  been  generally  payable. 
As  to  the  tithes  of  new  com  mills,  it  has  been  already  mentioned, 
that  they  were  not  originally  titheable  de  jure ;  and  if  it  were 
otherwise,  it  is  to  be  observed,  that  they  were  always  accounted 
predial  by  the  canonists^  ;  and  it  was  for  a  long  time  doubtfol  at 
the  common  law  to  which  class  they  belonged.  Besides,  although 
it  is  now  settled  that  they  are  personal  as  to  their  mode  of  pay- 
ment, yet  they  are  predial  in  point  of  locality,  and  payable  to 
the  rector  or  vicar  of  the  parish  in  which  the  mill  is  situate,  and 
not,  as  in  the  case  of  personal  tithes  in  general,  to  the  incum- 
bent of  the  church  where  the  party  dwells  and  attends  divine 
service*^. 

The  discussion  of  this  question,  as  to  the  extent  of  the  payment 
of  personal  tithes  in  ancient  times,  may  seem  rather  a  matter  of 
curiosity  than  practical  utility  at  the  present  day ;  if,  however, 
there  be  any  weight  in  the  observation,  that  Easter  offerings  are 


*  Hostiensis  in  cap.  ad  apostolics, 
et  cap.  a  nobis.  Rebuffiis  de  decimis. 
Quaest.  13. 44.  ''Communiter  cano- 
nistae/'&c  Lyndvood,  however,  says, 
''£t  nota,  quod  in  decimis  realibusnon 
valet  consuetudoy  ut  solventur  minus 
decima  parte,  sed  in  personalibus  sic.'* 
Lyndw.Cap.  Quoniam  propter, verbo 
consuetudinis. 

»•  Degge,  Part  II.  Chap.  IX, 
Ncwte  V.  Chamberlfun,  Dodd*s 


MS.  204.  1  Bro.  P.  C.  157.  1  E. 
&  Y.  679.  Gw.  596.  Carleton  y. 
Brightwell,  2  P.  Wms.  462.  2  E.  & 
Y.  7.  Gw.  676.  Donalt  V.  Lowther, 
2  Barnard,  K.  B.  386.  2  £.  &  Y.  53. 
Thomas  v.  Price,  2  Wood,  547.  t  E. 
&  Y.  170.  Gw.  870.  Gaches  ▼. 
Haynes,  MS.  Gw.  1256.  3  E.  &  Y. 
1326.  Hall  V.  Machet,  s  Anstr.  913. 
2E.&Y.  464.  Gw.  1460.  And  see 
infra,  under  the  head  of*'  Mills.*' 
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a  compensation  for  personal  tithes,  then  the  extent  to  which  such 
tithes  were  andendy  payable  may  be  of  some  importance  with 
reference  to  a  question  whiph  viU  be  hereafter  considered,  name- 
ly, whether  such  offerings  are  due  of  common  right,  or  by  custom 
only. 

Personal  tithes  are  to  be  paid  of  the  dear  gains  of  the  party,  Penonai  tithes 
after  all  incidental  costs  and  expenses  have  been  deducted  *.  ^  dev ^£  ^ 

theputy. 
*  Stat  a  &  S  Ed.  VI.  c.  15.  a,  7.    S  Inst  6Sl. 
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SECTION  II. 

Of  the  division  of  tithes  into  great  and  small  tithes. 

Tithes  are  divid.  TiTHES  again,  both  by  the  common  lawyers  and  canonists,  arc 
^d?ti£«fc*  divided  into  great  tithes,  and  small  tithes ;  but  they  have  not  spe- 
cified what  particular  things  are  great,  and  what  are  small  tithes. 
Com,  gnio.  The  general  rule  of  the  common  law  merely  declares  that  coni,gndn, 
are  greauithes;  ^^Y?  ^^^  wood  are  great  tithes,  and  that  all  other  predial  tithes, 
aU  other  tithes     tocrethcr  with  all  mixed  and  personal  tithes  whatsoever,  are  to  be 

whatsoever  are  . 

small  tithes.        accounted  small  tithes  *.     The  books,  it  is  true,  furnish  a  great 

number  of  judicial  decisions  upon  this  head,  and  these  have  ren- 
dered it  easy  in  almost  every  case  to  ascertain  whether  a  particular 
thing  is  a  great  or  a  small  tithe  ;  but  it  does  not  appear  that  the 
line  of  distinction  has  ever  been  settled  upon  any  clear  and  intel- 
ligible principles. 
Supposed  origin        There  have  been  various  opinions  as  to  the  origin  of  this  division 
tithes  into  great    ^^  tithes.     It  is  commonly  supposed  to  have  originated  in  the  ap- 
and  smaU.  propriations  of  parsonages ;  on  which  occasions,  the  religious  houses 

to  which  the  appropriations  were  made,  usually  reserved  the  great 
tithes  for  their  own  use,  leaving  the  small  tithes  to  the  vicar,  as  a 
stipendiary  payment  for  the  performance  of  the  duties  of  the  cure**. 
This  general  practice  of  endowing  vicarages  with  small  tithes  in 
general  words,  has  necessarily  rendered  the  question,  whether  a 
particular  article  is  a  great  or  small  tithe,  a  very  frequent  and  im- 
portant subject  of  controversy  between  rectors  and  vicars. 

It  is  laid  down  by  Lord  Hardwicke,  that  the  distinction  between 
great  and  small  tithes  was  probably  first  made  with  reference  to 
the  quantity  and  value  of  things;  and  that  although  it  has  long 
siiice  become  general,  it  was  at  first  a  mere  arbitrary  distinction, 
depending  upon  the  extent  of  cultivation  and  production  of  parti- 

*  2  Inst.  649.    Ljndw.  de  decim.  Bunb.  344.    2  E.&  Y.  67.    Gw.  749. 

cap.  Quoniam  propter,  verb,  talibus  Sims  v.  Bennett,  MS.  Gw.  874.    2 

decimis.    Degge,  Part  II.  Chap.  I.  E.  &  Y.  172. 

Godolph.  Chap.  XXXII.  Sect.  32.  ^  Wallis  v.  Pain,  Com.  Rep.  655. 

See  Wallis  v.  Pain,  Com.  llcp.  655.  2  E.  5c  Y.  67.    Gw.  749. 
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cuhr  aitidcs,  tn  ^orticular  purifilies ;  gnat  tithes  being  «o  terttiecl» 
bfoiiw  tlity  yidded  tithes  in  greater  quantiues,  and  the  species 
of  tithes  which  were  called  small,  produced  but  in  small  quantities  *» 
For  this  reason  it  was  formeriy  thou^^t,  that  if  things  which  are 
in  themselves  small  tithes,  were  produced  in  such  large  quantities 
as  to  constitute  the  principal  profit  of  the  parish,  they  might  be- 
come great  tithes;  that  hops,  for  instance,  in  a  garden  are  small 
tithes^  but  in  open  fields  are  to  be  considered  as  great  tithes^. 
But  this  opinion  has  been  overruled  by  later  authorities,  as  intro-  Tb^distiactioa 
ducing  uncertainty  and  confusion,  and  laying  the  foimdation  of  LdTtithln  de- 
oondnual  debate,  what  shall  be  considered  a  quantity  too  large  for  ^u^l^^^HJ''^ 
small  tithes ;  and  it  is  now  fidly  settled,  that  the  law  denominates  titheabie  anic]^ 
and  adjudges  tithes  to  be  great  or  small,  according  to  the  nature  quanti^  or  the 
of  the  thing  itself  for  which  tithe  is  payable,  without  any  regard  jJS^^^a  ™.'^''  "^ 
to  the  place  or  mode  of  cultivation,  the  quantity  cultivated,  or 
the  use  to  which  it  is  applied  ^. 

It  is  also  an  estaUished  rule,  that  the  tithes  of  potatoes,  Things  of  mo- 
and  all  other  things  of  modem  introduction  and  cultivation  in  this  tion  how  dimd. 
kingdom,  are  to  be  classed  with  those  artidies  of  original  culture, 
to  which  in  their  natural  properties  they  are  found  to  bear  the 
strongest  resemblance^ .    Thus,  potatoes  and  tobacco  are  accounted 

•  Smith  V.  Wyatt,  2  Atk.  364.  2  874.  2  E.  &  Y.  172.  Smith  v.  Hug- 
E.&  Y.  91.  Gw.  777.  See  Sims  v.  gins,  Coxe's  MS8.  D.  D.  196*  2  K. 
Bennett,  MS.  Gw.  S74.  9  E.  ft  Y.  &  Y.  127.  Gw.  12J&  S.  C,  cited  in 
175.  Dawei  v.  Benn,  3  DowL  &  RyL  Sims  v.  Bennett,  supii* 

128.    3  E.  4c  Y.  1 106.  S.  C.  1  Bam.  *  BedingEeld  v.  Feak,  Owen,  74. 

&  Cres.  751.    Gw.  2061.  1  E.  &  Y.  1 18.     Gw.  166.    Udall  v. 

*  Udall  V.  Tindall,  Cro.  Car.  28.  Tindall,  Hutt.  77.  l  E.  &  Y.  340. 
Hutt  77.  1  E.  &  Y.  339.  S.  C,  cited  Norton  v.  Clarke,  MSS.  Calth.  3  E. 
in  Wallis  V.  J»ain,  supriL  2  E.  &  Y.  &  Y.  1211.  Gw.  428.  Crouch  v. 
p.  69.  See  Sims  ▼.  Bennett,  MS.  Gw.  Risden,  1  Ventr.  61 .  2  Keb.  612.  1 
874.  9  £.  &  Y.  1 76.  See  also  Whar-  Sid.  443.  l  £.  dl:  Y.  48 1 .  Gw.  529. 
ton  T.  Lisle,  Skin.  341.  356.  Comb.  Wallis  v.  Pain,  Com.  Rep.  633.  9 
201.209.    Canh.  263.    12  Mod.  41.  E.  &  Y.  67.    Gw.  749.    Smith  v. 

1  E.  &  Y.  579.  S.  C,  cited  in  Wallis     Wyatt,  2  Atk.  364.    2  E.  &  Y.  91. 
T.  Pain.  Gw«777.    Sims  v.  Bennett,  MS.  Gw. 

«  Wallis  V.  Pain,  Com.  Rep.  633.     874.    2  E.  &  Y.  172.    Kentticott  v. 

2  B.  at  Y.  67.    Gw.  749.    Smith  v.     Watwn,  9  Price,  250.  2  E.  &  Y.  6&0. 
Wyatt,  2  Atk.  364.    2  E.  &Y.  91.     Gw.  1712. 


Gw.  777.    Sims  v.  BcnncU,  MS.  Gw. 
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small  tithes,  as  being  respectively  in  the  nature  of  roots  and  herbs; 

and  upon  the  same  principle  there  can  be  little  doubt  but  that 

any  new  species  of  com  or  grain,  as  rice  or  Indian  com,  if  they 

were  naturalized  in  this  country,  would  be  considered  as  great 

tithes  *. 

There  ii  no  cer-      The  great  difficulty  however  has  always  been  to  ascertain  what 

^5^^!  °i^  things  are  in  their  nature  great,  and  what  small  tithes.     This 

things  are  in       difficulty  would  have  been  wholly  obviated,  if  the  nature  of  tithes, 

their  nature  ^  «   i    \  i  ,  ,  / 

great,  and  what    as  to  the  quality  of  being  great  or  small,  had  been  made  to  depend, 

in  all  cases,  upon  the  natural  genus  of  the  thing  by  which  they  are 
produced,  so  that  all  the  tithes  produced  by  the  same  thing  might 
Personal  and      be  Uniformly  referred  to  the  same  division  of  tithes.     In  the  case 
l^wJitytiSi  o^  mixed  and  personal  tithes,  indeed,  the  nature  of  the  thmg  in- 
^^^-  variably  indicates  the  nature  of  the  tithes  ;  because  the  denomi- 

nations of  mixed  and  personal  tithes  are  natural  distinctions  found- 
ed upon  qualities  inherent  in  the  thing  itself,  and  whatever  comes 
under  either  of  these  denominations  is  universally  a  small  tithe. 
A  dificulty  But  it  is  otherwise  in  regard  to  some  kinds  of  predial  articles, 
^edes^fpr^  which  Sometimes  yield  great  and  sometimes  small  tithes.  For 
^^^^^^^  example,  tithes  of  clover  and  other  grasses  and  herbs,  when  they 
great  and  some-  are  severed  from  the  ground  by  the  mouths  of  barren  cattle,  are 
tithes.  accounted  a  small  tithe,  under  the  denomination  of  agistment 

Clover  when       tithe :  but  the  tithes  of  the  same  articles,  when  they  are  cut  for 
smau  tithe,         hay,  and  for  the  sake  of  the  stalk  only,  are  great  tithes.    Again, 

when  made  into 


fe^^S^X.  ^^®"  ^^  "®  ^*^  ^  ^**^*  *'''  ^®^»  *°^  *®  P"^**  consists  in  the 
and  when  it        sccds  only,  they  are  small  tithes.     And  farther,  when  they  are  cut 

stands  for  seed  a  .       . 

small  tithe.         for  green  fodder,  it  will  be  seen  that  it  is  a  matter  of  very  serious 

doubt,  whether  they  are  great  or  small  tithes.  Thus  it  appears 
that  there  are  acddental  qualities  or  circumstances  according  to 
which  it  is  to  be  predicated  of  clover  and  the  like,  that  it  is  a 
great  or  a  small  tithe.  So,  Lord  Chief  Baron  Comyns,  in  deliver- 
ing his  opinion  that  seeds  of  clover  are  small  tithes,  observes  that 
^'  it  is  tme  that  clover  grass  made  into  hay  is  of  the  nature  of  all 
other  grass  made  into  hay,  and  consequently  must  belong  to  the 
parson,  or  other  person  who  \&  entitled  to  tithe  hay,  but  it  does 
BOt  follow,  whra  it  stands  for  seed  and  is  made  into  hay,  that  the 

*  Sims  V.  Bennett,  MSS.  Gw.  874.    2  E.  &  Y.  172. 
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seed  may  not  be  small  tithes.    Wood  is  a  great  tithe,  but  acorHs^ 

mast,  &c.  are  small  tithes;  rape  seeds,  carraway  seeds,  turnip  and. 

mustard  seed  are  small  tithes ;  but  if  the  herb  be  growing  with 

other  grass  and  made  into  hay,  it  would  be  a  great  tithe.     Vetches 

are  great  tithes  if  mowed  or  cut  down  when  ripe,  but  if  cut  green. 

for  cattle  they  are  small  tithes.     So  apples  and  other  fruits  are  Applet  and  other 

confessedly  small  tithes,  but  the  wood  of  apple  trees  and  other^  tithes, ^t^e 

fruit  trees,  if  cut  in  a  year  when  no  tithe  is  paid  of  the  fruit,  is,  JJ^jfa^^^t 

as  other  wood  for  firing,  a  great  tithe ;  but  in  the  year  when  tithe  tithe. 

is  paid  of  the  fruit,  if  then  felled,  no  tithe  shall  be  paid  of  the 

wood ;  the  fruit  being  looked  on  as  the  principal.     And  this  may 

answer  an  objection,  that  it  would  be  in  the  power  of  the  occupier 

to  make  it  a  great  or  a  small  tithe,  and  so  fiiTour  the  parson  or 

▼icar  as  he  pleased,  by  cutting  it  for  hay,  or  letting  it  stand  for 

seed.     It  may  as  well  be  said,  a  man  may  fell  his  apple-trees  the 

year  he  tithed  the  fruit,  or  after,  to  prejudice  or  &your  the  parson.^"  ^ 

By  these  authorities  it  appears,  that  the  division  of  tithes  into  The  divinon  of 
great  and  smaU,  is  a  mere  artificial  legal  distinction,  established  by.  ud^tnaU  ifT^ 
varioiiB  judicial  decisions,  by  which  it  has  been  settled,  that  this  V^^  ^^^ 

^  ,  legal  wstmctioii. 

thing  shall  be  considered  a  great  and  that  a  small  tithe,  without 
any  r^ard  to  the  natural  genus  of  the  thing  which  produces  the 
tithe.     Lord  Keeper  Henley  it  is  true,  in  a  case  already  referred  Opinion  of  Loid 
to**,  in  which  the  question  was,  whether  tithes  of  peas  and  ^^^  divi^ 
beans  sown  in  large  quantities  in  fields,  and  gathered  green  by  the  ^![^^^g^ 
hand  for  the  food  of  man,  were  great  or  small  tithes,  takes  a  very  depends  wholly 
different  view  of  the  sulgect.     In  that  case,  the  Lord  Keeper,  ad«  ^  thing. 
▼erting  to  the  cases  of  Udall  v.  Tindall^;  Wharton  y.  Lisle^; 
Bedingfield  v.  Feak^,  andGumley  v.  Burt  ^,  makes  the  following 
observations,  *^  These  cases  prove  that  where  the  endowment  is 
not  by  special  but  by  general  words,  as  minuUe  decinuBy  the  law 
distinguishes  between  the  tithes  according  to  the  nature  of  the 

■  Wallis  V.  Pam,  Com.  Rep.  659.  Carth.  269.    12  Mod.  41.    l  E.  & 

2  E.  &  Y.  67.     Gw.  749.  Y.  579. 

^  Simf  v.  Bennett,  Ma  Gw.  874.  *  Ow.  74.    l  E.  &  Y.  lis.    Gw. 

2  £.  &  Y.  172.  166. 

'  Cro.  Car.  28.    Hutt  77.    1  £.        '  Bunb.  169.  l£.  &  Y.799.  Gwr 

&  Y.  359.  656. 

'  Skin.  941.  956.    Comb.  201.  209. 


46 


DtVISIOXS   OF   TITHES. 


[chap.  It. 


Hie  ounion  of 
hord  keeper 
Henley  not  to 
be  reconcilefl 
with  the  other 
authorities. 


A  <Ufficulty 
arises  from  the 
generality  of  the 
terms  com, 
grain,  and  hay. 


thing ;  and  the  mode  of  cultivation,  as  in  a  garden-like  manner, 
does  not  alter  the  tithes;  much  less  can  the  mode  and  time  of 
gathering  alter  the  right,  which  has  attached  in  the  rector  before 
the  time  of  gathering.  The  rector  was  entitled  at  the  time  of 
committing  the  grain  to  the  earth  ',  and  it  would  make  his  right 
strangely  precarious  and  uncertain  to  put  it  upon  the  management 
of  the  owner.  If  that  were  the  case,  then  a  great  tithe,  gathered 
before  it  comes  to  maturity,  would  be  a  small  tithe ;  and  yet  in 
Hodgson  T.  Smith  ^,  in  Bunbury,  tares  cut,  whether  green  or 
ripe,  are  a  great  tithe.  Nothing  breaks  into  these  resolutions,  but 
that  the  Exchequer  has  determined  the  tithe  of  clover  seeds  to 
be  a  small  tithe  ^.  The  reason  the  Exchequer  made  the  diffisr-* 
ence  between  seed  and  the  other  cases,  was  not  grounded  (m 
reasoning,  but  on  authority.  It  was  because  Lord  Coke  laid  it 
down  that  seeds  were  minutcB  decima^'^  and  the  Court  of  Ex- 
chequer  did  right  in  conforming  with  that  rule,  as  it  was  establish- 
ed ;  and  therefore  that  case  of  seeds  is  to  be  considered  as  an  ex- 
ception to  the  general  rule,  and  does  not  vary  the  rule  itseUl  But 
this  exception  has  never  been  carried  £Nrther  than  to  aeeds,  not 
graitt.'*^ 

But  it  may  be  reasonably  doubted  whether  the  rule  laid  down 
in  this  case  by  Lord  Keeper  Henley  upon  the  principle  of  uni- 
formly referring  the  whole  natural  produce  of  the  same  jdant  in 
every  stage  of  its  growth  to  the  same  division  of  great  or  small 
tithes,  can  be  properly  said  to  rest  on  any  certain  basis.  For  the 
eaoqitions  have  been  caEiried  fiirther  than  to  the  case  of  seeda. 
The  tithe  of  grass  eaten  by  the  mouths  of  barren  cattle,  or  agist- 
ment, which  has  been  already  alluded  to,  and  which  is  clearly  a 
small  tithe,  is  another  instance  which  interferes  rery  materially  with 
die  supposed  general  rule.  It  is,  indeed,  an  established  nde  of 
hw,  that  things  which  come  under  the  description  of  com,  grain, 
and  hay,  are  to  be  universally  accounted  great  tithes ;  but  the 


*  This  proposition  must  be  under- 
ffeood  M  appljriag  merely  to  the  ques- 
tion of  title  between  the  rector  and 
vioaTy  aad  not  aa  to  the  right  to  title 
between  the  tithe-owner  and  the  oe« 
cupier  of  the  land. 


^  Bunb.  379.  MS.  Haiigr.  No. 
70.     1  E.  At  T.  71i.    Ow.  74«. 

«  Wallis  T.  Pain,  Com.  R^  CJL 
IIE.&Y.57.    Gw.74a. 

^  2  Inst.  649. 
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gonefifity  of  those  terms,  and  the  difficulty  of  defiDuig  what  par- 
ticalar  species  of  natural  produce  are  to  be  considered  as  falling 
under  those  denominations,  seem  to  vender  the  plan  of  a  natural 
dassification  of  great  and  small  tithes  of  little  practical  utility. 
This  obseryation,  perhaps,  applies  more  stnn^y  to  the  tithe  of  hay, 
which  is  a  mere  accidental  and  arUtraxy  denomination,  without 
any  relation  whatever  to  the  natural  order  of  plants,  and  which,  it 
will  be  seen,  has  been  sometimes  held  to  comprehend  every  species 
of  herb  whatever  which  is  mown  by  the  occupier  of  the  land,  either 
to  be  made  into  hay,  or  for  green  food  for  the  present  consumption 
of  hia  cattle.     The  various  controversies  which  have  been  already 
mentioDed,  respecting  the  tithe  of  the  seeds  of  clover  and  other 
grasses,  peas  and  beans  gathered  green  by  the  hand,  and  the  im- 
portant and  still  imsettied  question,  whether  the  tithes  of  tares.  Whether  tithes 
clover,  and  other  grasses  cut  for  green  fodder,  are  to  be  accounted  other  articles  cut 
great  or  small  tithes,  have  all  proceeded  fiom  the  generality  which  ^^^  ^^  ^ 
has  been  attached  to  the  denomination  of  hay,  and  the  consequent  grest  or  smsU 
uncertainty  as  to  the  particular  articles  which  are  to  be  considered 
as  belonging  to  that  description  of  tithe.    And  this  uncertainty 
seems  to  be  very  much  increased  by  a  recent  case  in  the  Comrt  of 
Exchequer  duunber,  in  which  it  has  been  determined,  that  the 
tithes  of  clover,  tares,  and  other  articles  cut  finr  green  fiiod  for 
cattle  are  not  comprehended  within  the  denomination  of  tithes  of 
com,  grain  and  hay ;  which  is  equivalent  to  a  decision  that  they 
are  small  tithes  *.    A  petition  of  appeal  ficom  this  decision  is  now 
pendbg  in  the  House  of  Lords,  where  the  point  will  probably  re- 
odvea  final  determination.    But  as  the  question  is  of  great  conse- 
quence, and  involves  some  other  important  points,  which  tend  very 
materially  to  ex^ain  the  principles,  if  they  may  be  so  termed,  upon 
which  the  Courts  have  proceeded,  in  the  determination  of  questtoos 
of  this  nature,  it  may  be  useful  to  refer  to  the  very  limited  number 
of  authorities  on  this  head,  which  are  to  be  found  in  the  booka. 

The  first  case  relating  to  this  subject  is  that  of  Hodgson  v.  Authorities  upon 
Smith  in  the  Exchequer**.     In  a  note  of  this  case  in  Bunbury*,  whe2»cU)vcr, 

'  Lewis  V.  Youngs  M^Leland,  115.     US.     i  Rayner's  lithe  cases,  128. 
3  E.  &  Y.  1135.     E.  1824.  Tr.  1715. 

^  s  Wood,  21.  MS.  Haigr.  No.        '  Bunb.  279. 
70.    Bnnb.  279. 1  E.  ft  Y.  715.  Gw. 
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tares,  &c.  cut  it  is  ssid  to  have  been  resolved  by  three  barons  i^^ainst  Price,  B., 
tooitti^ are ^^  ^^^^  tares,  whether  green  or  ripe,  are  a  great  tithe,  and  belong  to 
tit^  ^'  ""^  ^^^  rector.  In  another  report  of  this  case  taken  fiom  an  anony- 
mous paper  in  the  Hargrave  collection  of  manuscripts^,  but  which 
is  attributed  by  Rayner  to  Chief  Baron  Dodd^,  the  Court  is  said 
to  have  declared  that  the  tithes  of  green  tithes  cut  for  fi>dder 
^^  belonged  to  the  plaintiff,  who  was  entitled  to  the  com  tithes, 
and  not  to  the  vicar,  who  was  entitled  to  the  hay  tithe."*^ 

The  authority  of  both  these  reports  was  denied  by  Lord  Chief 
Baron  Alexander  in  the  case  of  Lewis  v.  Young  ^,  which  has 
been  already  mentioned  to  be  the  subject  of  an  appeal  to  the 
House  of  Lords.  But  it  has  been  seen,  that  the  report  in  Bunbury 
was  cited  and  expressly  recognized  by  Lord  Keeper  Henley  in 
Sims  V.  Bennett,  and  seems  to  have  materially  influenced  his 
judgement  in  that  case,  which  was  afterwards  affirmed  by  the  House 
of  Lords.  It  may  also  be  observed,  that  there  is  no  substantial 
difference  between  the  two  reports.  The  objections  to  their  au^ 
thority  seem  to  rest  upon  no  other  ground  than  the  statement  of 
the  case  in  the  decree  book,  which  in  this,  as  in  most  other  cases, 
merely  states  the  pleadings  and  the  judgment  of  the  Courts  without 
giving  any  of  the  reasons  or  evidence  on  which  it  was  found- 
ed, and  therefore  affords  no  certain  conclusion  as  to  the  question 
of  law.  Unfortunately,  the  depositions  taken  in  the  cause,  which 
might  have  afforded  some  informatio;i  as  to  the  reid  grounds  of 
the  determination  of  the  Court,  caimot  be  discovered. 

The  next  case  which  has  been  referred  to  as  an  aathority  in 
the  present  question,  is  that  of  Franklyn  v  .Saint  CrossS  in  which 
it  was  said  that  ^Hhe  vicar  being  endowed  of  small  tithes  and  hay, 
it  was  decreed  that  he  was  entitled  to  clover,  sainfoin,  and  rye 
grass,  which  are  species  of  hay ;  that  is  the  genus.'"  But  this  de- 
cree merely  establishes  the  proposition,  that  a  title  to  tithes  of 
hay  confers  a  title  to  the  tithes  of  artificial  grasses,  and  probably 
only  refers  to  those  articles  when  made  into  hay. 


•  MS.  Haigr.  No.  70.     l  E.  &  Y.        •  M^Lcland,  US.   3  E.&  Y.  U3S. 

717.  E.  1824. 

»»  1  Rayner,  198.  *  Banb.  78.    2  Wood,  185.     l  E. 

&  Y.  768.     Gw.  620.     Tr.  1721. 
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Next  follows  the  case  of  Wallis  v.  Pain  *.  The  question  there  Opinion  of  Lord 
was,  whether  cloTer  seed  was  a  great  or  small  tithe.  It  was  urged,  mj4t ^ut"  ^^ 
on  the  part  of  the  rector,  "that  clover  seed  is  in  the  nature  of  a  ^«^c^««  ^^^  , 

.  green  for  cattle 

great  tithe,  idid  due  to  the  plaintiff;  for  as  tithe  hay  is  due  to  are  smaU  tithes. 


t,  the  seed  of  that  hay  must  of  consequence  belong  to  him  too; 
that  where  the  parson  is  entitled  to  the  tithe  hay,  he  will  be  en- 
titled to  the  tithe  of  hay  made  of  dover,  as  well  as  of  other  grass; 
and  if  to  the  hay,  likewise  to  the  seed,  and  that  it  was  reasonable 
that  die  stalk  and  seed  should  go  together.'^  But  in  answer  to 
diis  aigoment,  it  was  said  by  Lord  Chief  Baron  Comyns,  that 
^'  vetches  are  great  tithes,  if  mowed  or  cut  when  ripe,  but  if  cut 
green  for  cattle  they  are  small  tithes.*"^ 

In  tmother  case  **,  which  has  been  cited  as  an  authority  on  this 
head,  a  bOl  was  filed  by  an  impropriate  rector,  who  claimed  to  be 
entitled  to  the  tithes  of  com  and  grain  arising  upon  a  farm  called 
Court  Lodge  Farm,  against  the  vicar,  and  an  occupier  of  land. 
The  subject  of  dispute  was  the  tithe  of  tares  produced  upon  Court 
Lodge  Farm,  partly  cut  green  for  immediate  consumption,  and 
potly  for  winter  fodder.  The  vicar  claimed  all  small  tithes,  and 
the  tithes  of  hay,  and  insisted,  that  if  any  tithes  were  due  for  the 
green  tares,  they  belonged  to  him,  as  being  in  the  nature  of  herb- 
age or  agistment.  The  Court  however  decided,  that  the  tithes  of 
the  green  tares,  as  well  as  those  which  were  cut  for  winter  fodder, 
belonged  to  the  impropriator.  The  report  of  this  case  is  merely 
an  extract  from  the  decree  book:  but  as  the  plaintiff  is  expressly 
stated  to  hate  claimed  the  tithes  in  question  under  a  title  to  the 
tithes  of  com  and  grain  specifically,  the  decree  in  his  favour  seems 
equivalent  to  a  determination,  that  the  tithes  of  the  tares  belong 
to  that  genus,  whether  cut  to  be  eaten  green  by  cattle,  or  to  be 
made  into  hay.  But  on  the  other  hand,  it  seems  contrary  to  all 
fmdpie  to  assign  the  tithes  of  the  dry  tares  to  any  other  genus 
than  diat  of  hay. 

The  case  which  comes  next  in  order  of  time,  is  that  of  Smith 
V.  Hoggins^.  The  question  there  was,  whether  hops  were  great 
or  small  tithes.     It  was  objected  on  the  part  of  the  defend- 

*  Steen  v.  Brassier.    Htl.  1738.     &  Y.  61.    Gw.  74S. 
Com.Rcp.633.  2E.&Y.67.  Gw.749.        '  Tr.  1752.     Coxe's  MSS.  DD. 

*  Tr.  1736.     2  Wood,  373.     3  E.      196.     2E.&  Y.  127. 
VOL.  I.  E 
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ant,  that  hops,  being  planted  in  great  quantities  in  the  parish, 
ought  to  be  conffldered  as  great  tithes.  And  it  was  also  said,  that 
peas  and  beans  sown  in  a  garden  are  small  tithes,  but  in  open 
fields  are  great  tithes.  But  the  Court  with  great  clearness  over- 
ruled this  objection,  saying,  that  small  or  great  tithes  are  not  to 
be  distinguished  by  quantity,  but  by  the  nature  of  the  things 
themselves;  and  that  hops  are  clearly  in  their  nature  small  tithes; 
and  that  peas  and  beans  when  cut  green  are  small  tithes,  though 
sown  in  open  fields  and  in  ever  so  great  quantities;  but  if  they  are 
left  to  maturity,  and  consequently  to  become  grain,  they  are  then 
great  tithes. 

This  opinion  of  the  Court  of  Exchequer  was  cited  a  short  time 
afterwards  in  the  case  of  Sims  v.  Bennett*,  in  which  it  was  decided 
by  Lord  Keeper  Henley  that  tithes  of  peas  and  beans  gathered 
green  by  the  hand  are  great  tithes ;  but  it  was  not  mentioned  by 
him  in  his  review  of  the  cases  which  were  referred  to  on  that  oc- 
casion.    And  it  is  also  observable,  that  he  expressly  cites  the  case 
of  Hodgson  V.  Smith  as  an  authority  for  the  proposition,  that 
tares  cut,  whether  green  or  ripe,  are  great  tithes,  but  he  makes 
no  allusion  to  the  subsequent  dictum  of  Lord  Chief  Baron  Comyns 
to  the  contrary,  in  Wallis  v.  Pain,  although  that  case,  as  to  other 
points,  was  referred  to  by  the  coimsel  on  both  sides. 
Opinion  of  Lord       The  next  case  is  Donnan  v.  Sears  ^,  where  the  question  was, 
Ricbard"ihat      whether  luccmc,  tares,  clover,  and  other  artificial  grasses  cut 
green  urea,  &c.    green,  and  given  to  husbandry  horses  and  cattle,  were  exempt 
ture  of  agist-       from  the  payment  of  tithes.     In  this  case  Lord  Chief  Baron 

Richards  is  reported  to  have  said,  **  the  tithe  now  claimed  is  in 
the  nature  of  an  agistment  tithe.*^  The  correctness  of  the  report 
from  which  the  statement  of  this  dictum  is  taken,  was  afterwards 
questioned  in  the  case  of  Lewis  v.  Young  <^  before  Lord  Chief 
Baron  Alexander,  because  it  was  not  noticed  in  another  report  of  the 
same  case.  It  was  also  said,  that  when  that  part  of  the  report 
was  mentioned  to  Lord  Chief  Baron  Richards,  upon  the  second 
argument  of  the  case,  he  observed  that  ^4t  was  a  very  inaccurate  ex- 

■  Hil.  1760.      MS.  Gw.  874.    2  man  v.  Curry.  Dan.  194.  Gw.  1897. 

E.  &Y.  172.    Gw.  886.,  cited.  '  E.  1824.  M*LeIand,  113.  3E.& 

«»  Hil.  1819.    6  Price,  338.    3  E.  y.  1155. 

&  Y.  937.  S.  C.|  by  the  name  of  Dor-  **  Dan.  194. 
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presdon  at  all  events.'^  Lord  Chief  Baron  Alexander  however  ex- 
preflfled  his  ofonion,  that  the  dictum  in  question  had  been  accurately 
reported. 

The  Litest  and  most  important  decision  upon  this  subject  is 
that  of  Ltewis  v.  Young*,  which  has  been  just  referred  to.    In 
that  case,  the  plaintiff,  claiming  under  a  title  to  the  tithes  of 
com,  grain,  and  hay,  filed  a  bill  for  tithes  of  clover,  vetches,  and 
tares,  cut  green  and  eaten  by  cattle;  and  it  was  held  by  Lord  Chief 
Banm  Alexander,  that  a  mere  title  to  the  tithes  of  grain  and  hay 
did  not,  as  a  necessary  consequence,  confer  a  title  to  the  tithes  of 
die  articles  in  question,  and  he  dismissed  the  bill  with  costs. 
A  distinction  appears  to  have  been  taken  by  the  plaintiff^s 
counsel  between  tares,  as  belonging  to  the  genus  of  grain,  and  the 
other  articles  in  question ;  but  the  claim  of  the  plaintiff  seems  to 
have  been  considered  as  principally  depending  upon  his  title  to 
the  tithe  of  hay,  which  was  admitted  to  be  due  to  him.     Upon  Tithes  of  clover, 
this  point,  the  Lord  Chief  Baron  was  clearly  of  opinion,  that  for^r^'w 
the  tithes  in  question  were  in  the  nature  of  agistment  tithe,  f^'^'^^^t^ij 
and  that,  as  It  was  well  established,  that  a  title  to  tithe  hay  gave  Baron  Aiexan- 
no  title  to  agistment  tithe,  it  necessarily  followed,  that  there  was  ^^^^  of  *4i8u 
no  finmdation  for  the  claim  made  by  the  plaintiff.     "  I  take  if,  "^'  ^^^^  "^ 

'    ^       *  ^  '   not  to  be  lo- 

he  observed,  ^'  to  be  an  undeniable  principle,  as  the  tithe  law  now  eluded  within  the 

stands,  that  the  tithe  owner  cannot  control  the  farmer  in  his  mode  hay. 

of  husbandry,  provided  he  act  bonAJide^  and  without  fraud;  but  Thetithe-owner 

that  if  it  be  dear,  either  by  custom  or  by  title  in  any  parish,  that  uie  farmer  irThis 

one  person  is  entitled  to  the  tithe  of  a  commodity  in  one  form,  and  *^°*  ^^  ^^^ 

*  ^  ^  -^  '      ^      of  husbandry. 

another  to  the  same  thing  when  it  assumes  a  different  form,  or  is 
prodooed  by  a  different  mode  of  cultivation,  these  two  persons 
must  take  their  chance  of  the  mode  of  husbandry  which  the  con- 
venience and  interest  of  the  farmer  lead  him  to  adopt,  provided  he 
does  it  without  collusion  with  either  party,  or  fraud ;  and  that  they 
have  no  right  whatever  to  control  him  in  the  use  which  he  shall 
fidrly  think  fit  to  make  of  his  ground,  or  in  his  manner  of  con- 
suming any  of  its  produce.  I  take  that  proposition  to  be  so 
clearly  established,  that  it  will  not,  and  cannot  be  disputed,  how- 
ever much  in  ancient  cases  there  may  appear  dicta  which  would 
lead  to  a  contrary  doctrine.     I  should  like  also  to  ask,  supposing  Quaere,  how 

tithes  of  green 
•  *  £.  1824.     M*Leland,  lis.     3  Eagle  &  Y.  11J5.  Uret, clover, &c. 
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the  pLuntifF  to  succeed  in  his  daim,  how  it  is,  there  bong  no 
usage  with  reference  to  it  whatever,  he  would  contend  that  the 
products  in  question  should  be  tithed.  This  question  might  na- 
turally arise,  as  well  in  a  case  where  there  were  only  two  or  three 
horses,  or  even  one  horse  fed,  as  here,  where  there  are  eight,  or 
ten,  or  twelve,  according  to  some  witnesses.  Is  the  Uthe  owner 
to  send  his  barrow  every  morning  and  evening  to  take  away  a 
small  quantity  of  the  grass,  which  has  been  cut  for  the  consump- 
tion of  one,  two,  or  three  horses ;  or  is  the  fiirmer  to  divide  it  into 
ten  heaps,  and  give  notice  to  the  tithe  owner  (which  I  believe  in 
the  case  of  hay  ^  he  is  not  obliged  to  give),  in  order  that  he  may 
see  whether  it  is  fidrly  set  out  ?  And  must  the  fiurmer,  morning 
and  evening,  carry  it  away  himself  in  that  manner  ?  or  is  he  to 
leave  it  on  the  ground  to  rot  .'^  Or  will  it  be  said,  that  he  ought 
to  make  the  grass  into  hay,  so  fiur  as  the  farmer  is  bound  to  do 
when  it  is  reared  for  the  puipose  of  making  hay,  although,  fbr 
his  own  consumption,  he  carries  it  off  morning  and  evening  ? 
Or  is  it  to  be  convertible  into  that  which  the  late  Lord  Chief 
Baron  (Richards),  in  a  late  case  is  reported  (inaccurately  it  was 
said,  but  I  do  not  think  so),  to  have  considered  to  be  in  the  ua- 
ture  of  agistment  tithe  ?  ^  And  is  it  to  be  a  money  payment  ac- 
cording to  the  number  of  acres  occupied,  or  according  to  the  value 
of  the  produce  ?  I  have  not  been  able  to  find,  in  all  the  cases  in 
which  it  is  supposed  this  question  has  occurred,  any  answer  to  the 
questions  which  I  now  put ;  and  I  did  not  observe  that  in  ^e  ar- 
gument, the  mode  of  paying  this  tithe  was  described,  or  what  it 
was  incumbent  on  the  occupier  to  do ;  whether  it  was  to  be  taken 
as  a  tithe  in  hand,  or  to  be  paid  in  money,  according  to  a  valua- 
tion, not  as  an  agistment  tithe,  but  in  the  nature  of  an  ^giytment 
tithe.'' 

The  Lord  Chief  Baron  thfen  entered  into  a  minute  and  elabo- 
rate review  of  the  cases  of  Hodgson  v.  Smith  ^,  Fraiddyn  v. 

*  It  has  long  been  a  settled  rule  of  ^  In  Dorman  v.  Sears,  6  Price,  338. 

law,  that  the  occu[uer  is  not  bound  3  Eagle  &  Y.  937.    S.  C.  Dorman  ▼. 

to  pve  the  parson  any  notice  of  set-  Curry,  Dan.  194.    Gw.  1897. 

ting  out  any  species  of  tithes,  unless  *  Tr.   1715.     2  Wood,  21.    MS. 

he  is  obliged  to  do  so  by  the  special  Hargr.  No.  70.     Bunb.  270.     1  £. 

custom  of  the  paridi  or  place.  &  Y.  7 1 5.    Gw.  74S. 
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St.  Cross',  and  Steers  v.  Brassier ^     He  also  cited  the  cases 

of  WaUis  V.  Pain^,   Sims  v*  Bennett^,  Newman  v.  Morgan*, 

and  Dorman  y.  Sears  %  as  authorities  to  shew,  that  the  tithe  of 

the  articles  in  question  is  a  small  tithe,  and  must  be  taken,  if  at 

all,  as  a  tithe  in  the  nature  of  agistment  tithe ;  but  he  founded  his 

judgment  prineipally  upon  the  extreme  inconvenience,  and,  indeed, 

the  imposflitnlity,  of  taking  the  tithes  of  the  articles  in  question  in 

kind,  and  on  the  dictum  o£  Lord  Chief  Baron  Richards,  in  the 

case  of  Dorman  v.  Sears.    As  this  dictum  seems  to  have  had  so  Subsequent  opi- 

great  an  influence  upon  the  determination  of  the  principal  case,  chilf^Baron 

it  is  material  to  observe,  that  it  appears  that   Lord   Chief  ^'''*'"^  ^'^V 

*  *  ^  green  tares,  «c. 

Banm  Ridiards  did  not  long  retain  the  opinion  attributed  to  him  are  a  great  titbe. 
in  the  case  just  alluded  to.  For  in  a  suit  which  shortly  af- 
terwards came  before  the  Consistory  Court  of  London,  where  a 
vicar  libdled  for  the  tithes  of  tares  and  dover  cut  and  used  for 
green  food,  the  judge,  Sir  William  Scott,  is  reported  to  have  ex- 
pressed himself  in  the  following  terms.  "  It  is  contended  on  the 
part  of  the  vicar,  who  claims  all  the  tithes  except  those  of  com 
aid  hay,  that  clover  and  tares  so  used  (for  green  food)  are  not  to 
be  considered  as  coming  within  the  exception.  I  learn,  however, 
from  die  highest  authority  in  the  Court  of  Exchequer,  that  grass, 
when  separated  from  the  soil  by  an  instrument,  though  used 
green,  is  a  great  tithe ;  it  then  follows  the  nature  of  its  genus ; 
hat  if  separated  by  the  mouth  of  the  animal,  it  is  an  agistment, 
and  a  small  tithe.  The  claim,  therefore,  of  the  vicar  to  that  ar- 
cannoi  be  maintained.^  ^ 


The  £ur  result  of  these  authorities  is,  that  it  is  still  an  unset-  The  question, 

tied  qoestiain,  whether  tares,  clover,  artificial  grasses,  and  the  like  ^c^  cut  green, 

articles,  cut  and  used  as  green  fodder,  are  in  the  nature  of  hay,  '^j^ufj^^^j^not 

and  a  great  tithe,  or  in  the  nature  of  agistment,  and  a  small  tithe.  fioaUy  setUed. 

*  Bonbw  178.    2  Wood,  185.    1  £.        *"  10  East,  5.   2  E.  &  Y.  S6S.  Gw. 
&  Y.  768^     Gw.  6S9.     Tr.  1721.  1645.     £.  1808. 

*»  2  Wood,  373.    2  E.  &  Y,  61,  '  6  Price,  338.     3  E.  &  Y.  937. 

Gw.  742.     Tr.  1736.  Gw.  1897.     Hil.  1819. 

*  Com.  Rep.  633.    2  E.  &  Y.  67.  ■  Lagdcn  v.  Flack,  2  Hagg.  303.    3 
Gw.  749.    Hil.  1738.  Eagle  &  Y.  973.    Gw.  1927.    A.  D. 

*  MS.  Gw.  874.     2  E.  &  Y.  172.  1719. 

HiL  1760. 
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Under  these  citciunstaiices,  it  may  not,  perhaps,  be  considered  im* 
proper  to  offer  a  few  remarks  upon  the  argmnents  fbonded  upon 
the  extreme  inconvenienoe  of  setting  out  the  tithes  of  green  tares 
and  grasses,  and  the  impossibility  of  taking  the  tithes  of  these  ar- 
ticles, in  the  same  manner  in  which  tithes  of  bay  are  taken,  to 
which  so  much  importance  was  attached  by  Lord  Chief  Barm 
Alexander,  in  the  recent  case  of  Lewis  ▼.  Young;  and  which 
were  also  supposed  to  be  the  ground  of  the  ojnnion  said  tt> 
have  been  expressed  by  Lord  Chief  Baron  Richards  in  the  case  of 
Dorman  ▼.  Sears.  As  to  this  point  it  may  be  remarked,  that 
although  it  is  a  general  rule,  that  the  tithe  owner  shaD  not  control 
the  farmer  in  any  bond  Jide  mode  of  husbandry  which  he  may 
think  proper  to  adopt,  yet  this  rule  must  be  taken  9ub  modOj  and 
cannot  exempt  the  occupier  from  the  obligation  of  setting  out  his 
predial  tithes ;  for  if  an  action  were  brought  upon  the  statute  2 
and  3  Edw.  VI.  for  not  setting  out  the  tithes  of  tares  or  grass, 
cut  and  used  green,  it  can  scarcely  be  contended,  that  it  would  be  a 
good  defence  to  allege,  that  the  mode  of  cutting  and  carrying 
those  articles,  rendered  it  extremely  inconvenient  to  separate  the 
tenth  from  the  nine  parts;  unless  it  could  be  shewn  that  there  ex- 
isted an  actual  physical  impossibility  of  setting  out  tiie  tithes  in 
The  titbe of  kind;  as  in  the  case  of  a^stment,  the  tithe  of  whidi  must,  from 
not  by  possibility  the  usture  of  the  thing,  be  satisfied  by  a  pecuniary  payment,  and 

'^  °"^  consequendy  is  not  within  the  provisions  of  the  statute. 

But  it  is  other-        But  in  the  case  of  tares  and  grasses  cut  for  green  food,  no  such 
dTgrats,  c]ov^,   impossibility  can  with  propriety  be  said  to  exist;  all  that  can  be 

fo^'fo/^T"  ^^^y  '^'^  ^  *^**  ^^^*  ^^  ***  °®  ™^^  ^  tithing  can  be  sug- 

gested,  which  would  not  be  found  extremely  inoonyenient  to  both 

parties.    It  is  indeed  laid  down  in  the  case  of  Newman  ▼.  Morgan  \ 

which  was  cited,  and  strongly  relied  upon,  in  the  case  of  Lewis  v. 

Young,  ^'that  in  hay  and  com,  the  farmer  must  put  it  into  cocks 

and  sheaves,  for  his  own  benefit,  and  therefore  he  shall  do  the  same 

for  the  parson ;  but  that  a  man  was  not  obliged  to  bestow  more  labour 

than  the  nature  of  the  thing  required,  for  the  benefit  of  the  parson^; 

and  ^Uhat  if  the  farmer  put  turnips  into  heaps  for  himself,  he  should 

do  so  for  the  parson ;  but  if  he  did  not  do  so  himself,  he  need  not 

*  £.  1808.    10  East,  5.    2  Eagle  &  Y.  565.    Gw.  1645. 
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do  80  for  the  parson;''  and  that  as  to  hay,  the  rule  is,  "  that 
the  rector  is  to  take  the  tithe,  in  that  first  convenient  stage  of  the 
process,  when  the  subject  may  be  equally  divided,  and  that  is 
when  it  is  put  into  grass  cocks  in  the  common  process  of  hay- 
making ;  and  it  is  agreed  on  all  hands,  that  the  usual  couise,  for 
the  grass  to  be  tedded  after  it  is  cut,  before  it  is  made  into  grass 
oocks.'^  But  this  doctrine  is  very  far  &om  establishing  the  propo^ 
sition^  that  the  tithes  of  articles  which  cannot  be  tithed  in  kind 
without  extreme  inconvenience,  must  necessarily  be  satisfied  by  a 
peconiary  payment.  For,  to  say  nothing  of  the  great  difficulty 
and  inconvenience  of  taking  tithes  in  kind  of  fruit  and  herbs,  and 
other  titheable  products,  when  they  are  gathered  by  market  gar- 
deners &r  daily  sale  in  very  small  quantities,  the  case  in  question 
is  an  authority  to  shew,  that  the  farmer  may  sometimes  be  com*- 
pelled  to  deviate  from  the  usual  course  of  husbandry  for  the  bene- 
fit of  the  tithe  owner.  For  what  is  there  laid  down  as  the  common 
law  mode  of  tithing  hay,  namely,  that  grass  cut  for  hay  is  to  be 
tithed  in  grass  cocks,  after  having  been  scattered  abroad  out  of 
the  swath,  and  before  it  is  completely  made  into,  hay ',  would, 
m  truth,  in  many  cases,  very  materially  control  the  farmer 
in  bis  usual  course  of  husbandry ;  because  it  is  well  known,  that 
the  practice  of  putting  the  grass  into  cocks,  when  it  is  in  such  a 
state  as  to  be  neither  grass  nor  hay,  is  very  fiir  from  being  general 
throughout  the  kingdom ;  and  that  in  several  very  extensive  dis- 
tricts, the  grass  is  never  put  into  cocks  under  any  circumstances, 
until  it  has  been  completely  made  into  hay.  Indeed,  it  is 
probable,  that,  in  many  parts  of  the  country,  the  fanner  would  con* 
ader  it  less  inconvenient  to  make  the  grass  into  hay  for  the  parson, 
which  by  law  he  is  clearly  not  bound  to  do,  than  to  render  the 
tithes  in  small  grass  cocks,  according  to  the  mode  which  is  said  to 
be  prescribed  by  the  common  law. 

Upon  the  whole,  then,  it  seems  evident,  that  no  conclusive  ar- 
gument in  support  of  the  distinction  set  up  between  tithes  of 
grasses  cut  for  green  fodder,  and  tithes  of  hay,  can  be  fisdrly 
drawn  from  the  mode  of  tithing  the  latter  article.     For  admitting 

*  The  common  law  method  of  tith-     infrd,  under  the  head  of  ^  Tithes  of 
ing  hay  seems  to  be  involved  in  great     Hay." 
doubk    See  the  question  discussed. 
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it  to  be  true^  that  the  green  fodder  cannot  be  tithed  in  kind,  widi. 

out  occasioning  a  deviation  from  the  ordinary  course  of  hoBbandiy ; 

it  is  equally  true,  that  the  alleged  common  law  mode  of  taking 

tithes  of  hay  in  kind  is  liable  to  the  same  objection.    And  even 

if  it  were  quite  clear  that  the  tithes  of  green  dover  and  grasses 

could  not  be  rendered  in  any  other  maimer  th«i  by  «  pecimiary 

payment,  still  it  may  be  reasonably  doubted,  whether  a  mere  mode 

of  payment  is  not  too  accidental  a  drcumstance  to  determine  the 

Analogy  be-       natuTc  of  a  titheable  product    There  is,  it  is  true,  a  very  dose 

g^  uu^&c.   cultural  analogy  between  the  tithes  of  tares  and  grasses  CQt  fiir 

cut  for  ^n       <neen  food  for  cattle,  and  tithes  of  the  same  artides  severed  by 

food,  and  agist-     °  ,  ^  ' 

nient  titbe.         the  mouths  of  catdc ;  but  it  must  be  remembered  that  agistment 

tithe  is  itself  of  an  anomalous  character :  it  may  be  considered  as 
a  tithe  sui  generis j  and  forming,  as  well  as  the  tithe  of  seeds,  an 
exception  to  the  prindple  of  natural  analogy.  The  exception  in 
both  cases  is  not  grounded  on  reasoning,  but  on  authodty  ;  far  ac- 
cording to  the  doctrine  of  natural  uniformity  of  litfaedble  articles, 
the  produce  of  every  plant  would  continue  to  belong  to  the  sme 
genus  of  tithe,  whether  great  or  small,  in  every  stage  of  its  growth. 
And  upon  this  principle,  the  tithe  of  agistment  might  be  referred 
to  the  genus  of  great  tithes,  as  being  of  the  same  nature  as  hay, 
with  as  much,  if  not  more  propriety,  than  the  tiAes  of  grass  cut 
green  can  be  considered  as  belonging  to  the  nature  of  agistment 
tithe.  The  distinction  which  has  long  existed  between  tithe  of 
hay  and  tithe  of  agistment,  as  to  the  question  of  great  or  smaK 
tithes,  was  probably  occasioned  by  the  great  doubt  and  uncer- 
tainty which  so  long  prevailed,  as  to  the  nature  of  the  latter 
epedes  of  tithes.  For  it  is  well  known,  that  tithe  of  agistment 
was  accounted  a  small  tithe  long  before  it  was  determined  that  it 
was  the  tithe  of  the  h^bage,  and  not  of  the  improvement  of  the 
cattle. 

Farther,  it  seems  necessary  to  observe,  that  if  the  tiAea  of 
dover  and  other  articles  cut  for  green  food  for  cattle,  be  in  the 
nature  of  agistment  tithe,  it  appears  to  be  a  necessary  consequence 
of  that  doctrine,  that  all  such  artides,  when  given  to  horses  used 
in  husbandry,  and  other  profitable  cattle,  are  exempt  from  the 
payment  of  tithes,  without  any  reference  to  the  question,  whether 
the  farmer  had  a  sufficiency  of  other  food  for  t)i€an  ^  not,  ac- 
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cmding  to  the  known  rule  wkich  prev&ilB  isx  the  case  of  sgiBtment 
tidie  generally.  And,  theiofore,  if  L<»d  Chief  Barou  Bichaf ds,  in 
die  eaee  of  Donnan  v.  Sears,  had  been  of  ojMxuon  that  the  tithe 
in  cpieation  w«6  in  the  aatme  of  agistmeat  tithe,  it  seems,  that,  in- 
stead of  decreeing  an  aecoiuit,  he  on^  to  have  dismissed  the 
bill  for  die  dthe  of  those  articles ;  because,  in  that  case,  they 
irere  given  to  husbandly  harses  onployed  in  coltivalang  the  faim 
im  vhieh  th^  wen  grown. 
It  has  been  akeady  laid  down  as  a  geaciil  rule,  that  the  tithes  What  particuhr 


of  com,  grain,  hay,  and  wood,  are  great  tithes ;  and  that  the  sp^^ca^^ad- 
titiies  of  all  odier  thiags  whatsoever  are  smaU  tithes ;  but,  as  it  ^^^^ithe^ 
has  been  seen,  that  this  rale,  so  far  as  it  rdates  to  predial 
tidies,  18  too  general  to  be  applied  with  facility  to  every  species  of 
dtheaUe  produce,  it  may  be  useftd  to  mention  some  particular 
articles  which  have  been  judicially  determined  to  be  great  or 
small  tithes.  Thus,  peas  and  beans,  wb^her  harvested  ripe,  or 
gathered  ^reen  Ibr  the  food  «f  man,  and  widiont  any  regard  to 
dwir  quanti^  or  the  place  or  mode  of  their  €idtivad<«,  whether  in 
gardens  or  fidds,  togedier  with  the  grain  of  all  other  pulse  or 
l^uminous  plants,  as  tares  or  vetches,  are  great  tithes  *.  In  one 
calse^  indeed.  Sir  Thomas  Fhimer,  Master  of  the  Rolls,  expressed 
a  decided  opimon,  that  ripe  tares  were  to  be  conffidered  as  seeds, 
sad  were  therefore  small  tithes^ :  the  usage  of  paymeat,  however, 
beiBg  in  Avour  sf  die  rectar,  he  granted  an  issoe  to  try  die  rig^. 
On  die  trial  of  die  issue,  a  verdict  was  found  for  the  pluntiff,  the 
rector,  subject  to  the  opinion  of  die  Court  of  King'^s  Bench  upon 
the  qaesdon,  whether  ripe  tares  were  great  or  small  tithes: 
and  upon  the  argument  of  the  case,  the  Court  were  unanimously 
of  o{niuoathat  they  were  agisat  tithe  ^, 
On  <fce  odier  hand,  the  /seeds  of  clover,  cinque-foil,  rye-grass,  what  particular 

thiflga  hare  been 

*  Giisdqr  y.Qiset^  Bimb.  1S9.    i  £.  &  Y.  1106.    I  B&rn.&  Cres.  751. 

£.  ar  ST.  7SS.    Gw.  656.    fiiou  9.  Gw.  2061. 

Beanett,  MS.  Gw«  874.  S  Bro.P.  C.        ^  Dawes  v.  Benn»  8  Jacob.  95.    8 

586.    s£.  1^  Y.  1 7S.    Smith  t.  Htig-  £.  &  Y.  1S9S«.    Gw.  195S. 
pm,  Goae*8  MSB.  VD.  lOfi.    s  E.        '^  Dawes  y.  Bean,  s  Dowl.  &  Ryl.  • 

&  Y.  127.  Gw.  S8I6.  sited.  Dawes «.  189.    3  £.&  Y.  1106.    1  Bam.  & 

Beno,  B.  R.  3  Dowl.  &  RyL  122.    3  €rc8. 751.    Gw.  S061. 
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dedaredto  be 
smalL  tithes. 


and  Other  artifidal  grasses*;  fruit,  garden  herbs  and  roots ;  pota- 
toes and  turnips^,  whether  grown  in  gardens  or  fields;  hops^, 
coleseed',  teazelsS  sa£fron%  woad^,  flax**,  hemp*,  tobacco S  and 
the  agistment  or  depasturage  of  barren  and  unprofitable  cattle ', 
have  been  specifically  adjudged  to  be  small  tithes. 

It  remains  to  be  observed,  that  a  rector  who  has  usually  re- 
ceived a  particular  species  of  small  tithes,  cannot  make  this  usage 
of  pajrment  available  as  a  proof  of  tide  i^ainst  a  vicar  who  has 
been  endowed  of  all  small  tithes  generally,  or  who  has  been  in  the 
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constant  perception  of  «I1  gmall  tithes,  except  the  tithes  in  ques- 
tion; where  it  appears  that  such  tithes  haye  been  paid  to  the  rec- 
tor under  an  erroneous  notion  prevailing  in  the  parish  that  they 
▼ere  great  dthes ;  as,  for  example,  if  tithes  of  dover-seed  have 
been  paid  to  the  rector,  upon  the  supposition  that  they  came 
under  the  description  of  grain^. 
It  has  been  already  mentioned,  that  upon  the  appropriation  of  Hie  teimt  no- 


a     "  1        ^ 

parsonages,  the  great  tithes  were,  for  the  most  part,  reserved  by  Hal  tithes  tre 
the  apmopiiate  rectors  for  thdr  own  use,  and  the  small  tithes  aa-  not  iynonyiiious 

^*^     *^  '  with  greit  and 

ogned  fat  the  maintenance  of  the  vicar.  For  this  reason,  the  de*  n»ii  uthes,  bat 
nominations  of  rectorial  and  vicarial  tithes  have  been  very  fie-  tnry  ud  uncer- 
qoently  considered  as  synonymous  with  the  terms  great  and  small  ^1^^^'°*'™^'^ 
tithes.  It  is  therefore  necessary  to  observe,  that  the  terms  rec- 
torial and  vicarial  tithes  have  no  fixed  and  certain  signification,  as 
applied  to  tithes  in  general,  but  are  merely  casual  and  arbitrary 
local  distinctions,  depending  upon  the  endowment  of  vicarages 
and  the  usages  of  particular  parishes;  the  same  thing  being  in 
some  places  a  rectorial,  and  in  others  a  vicarial  tithe.  And  these 
denominations  are  rendered  still  more  uncertain,  where  the  vicar 
is  endowed  by  metes  and  bounds,  that  is  to  say,  of  the  tithes  of 
onty  a  part  of  the  lands  of  a  parish.  In  such  cases,  it  is  obvious 
that  die  same  species  of  tithe  may  be  both  rectorial  and  vicarial, 
within  the  same  parish.  In  short,  the  question  of  great  or  small 
tithes  is  a  question  of  law,  but  that  of  rectorial  and  vicarial  tithes 
is  merely  a  question  of  fact,  depending  upon  the  endowment  of 
the  vicarage  and  the  usage  of  the  place. 

The  numerous  controversies  which  have  arisen  on  this  head 
between  rectors  and  vicars,  will  be  considered  hereafter,  in  treat- 
ing of  the  persons  to  whom  tithes  are  payable. 

*  Clarke  t.  Stapler,  S  Wood,  121.     &  Y.  3S1.  Gw.  938.  Dawn  v.  Benn, 
s  E.  &  Y.  213.    Gw.  936.    Cart-     9  Jacob.  9S.    3  E.  &  Y.  1392*. 
T.  Bailey,  3  Wood,  146^    2  E. 
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parish. 
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SECTION  I. 

Of  the  persons  to  whom  tithes  are  payable  in  this  kingdom  at  the 

present  day. 

Ik  respect  to  the  persons  to  whom  tithes  are  due  and  payable, 
it  is  to  be  observed,  that  it  has  long  been  an  established  rule  of  law, 
that  all  tithes  whatsoever  arising  within  the  limits  of  a  parish  are 
of  common  right  due  to  the  parson  or  rector  in  right  of  the  parson- 
age or  rectory  *. 

But  although  the  parochial,  or^  as  it  is  usually  called,  the  com- 
mon law  right  of  the  rector  is,  de  merojurey  absolute  and  uncon- 
ditional, yet  it  is  in  many  cases  very  materially  controlled  and 
limited  by  the  adverse  rights  of  vicars  and  other  persons  claiming 
to  be  entitled  to  the  tithes  themselves,  or  to  exemptions  from  the 
payment  of  tithes,  in  derogation  of  such  parochial  right.  The 
present  inquiry  however  is  necessarily  confined  to  the  rights 
of  persons  claiming  to  be  entitled  by  way  of  interest  to  the  tithes 
themselves,  or,  in  other  words,  to  the  tithes  in  receipt  or  per- 
nancy. 

The  common  law  right  of  the  rector  is  properly  to  be  consi- 
dered as  a  prima  facie  or  presumptive  title,  which,  by  the  mere 
act  and  operation  of  law,  confers  upon  the  rector  a  right  to  all  the 


'  Bush  v.  Hunt,  Godb.  64.  l  E. 
&  Y.  90.  Manteirs  case,  1  We.  Rep. 
1019.  1  E.  &  Y.  109.  Sands  v. 
Dniry,  Cro.  Eliz.  814.  1  E.  &  Y. 
1 52.  Sir  Edward  Coke's  case,  2  Ro. 
Rep.  161.  1  E.  &  Y.  514.  Anon. 
March,  ii.  i  E.  &  Y.  398.  Carte 
▼.  Ball,  3  Atk.  496.  2  E.  &  Y.  105. 
Chapman  V.  Smith,  2  Yes,  506.    2  £. 


&  Y.  141.  Sims  ▼•  Bennett,  Ma  Ow. 

874..  5  Bro.  P.  C.  586.  9  E.  &  Y* 
172.  Clare  Hall  ▼.  Orwio,  Dick.  457. 
2  E.  Ik  Y.  264.  Gamons  v.  Barnard, 
1  Anstr.  296.  7  Bro.  P.  C.  105.  2 
E.  &  Y.  3*).  Travis  v.  Oxton,  Eyre's 
MSS.  Lord  Redesdale's  MSS.  3 
E.  &  Y.  1248.    Gw.  1358. 
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tithes  arising  within  the  limits  of  the  parish,  of  which  he  cannot 
be  divested  without  shewing  a  positiye  and  special  title  in  the  pavty 
who  claims  in  opposition  to  such  right ;  for  the  law  will  always 
intend  that  all  the  tithes  of  a  parish  belong  to  the  rector  until  the 
contrary  is  shewn. 

The  principal  question,  therefore,  to  be  considered  in  the  pre- 
sent inquiry,  is,  in  what  cases,  by  what  means,  and  to  what 
extent  the  common  law  intendment  in  fiivoor  of  a  rector  may  be 
qualified,  abridged,  and  contravened  by  the  adverse  rights  of 
ricars  and  other  persons  claiming  to  be  enlkled  to  tithes  in  per- 
nancy within  the  same  parish.  This  question  necessarily  involves 
aninquiiy  into  the  origin  of  parsonages  and  parishes,  the  establish- 
ment of  the  common  law  or  parochial  right  to  tithes,  and  the  extent 
and  operation  of  such  common  law  right,  with  reference  to  titles  to 
porticnis  of  tithes,  which  had  been  previously  vested  in  other  per- 
sons or  bodies,  under  arbitrary  granta  and  consecrations  of  tithes, 
together  with  the  appropriations  of  parsonages,  and  the  erection 
and  endowment  of  vicarages,  which  were  consequential  upon  such 
appropriations.  But  as  the  origin  of  parishes,  and  of  the  parochial 
right  to  tithes,  has  been  already  discussed  in  the  introductory  part 
of  this  treatise,  it  seems  unnecessary,  in  this  place,  to  make  any 
fiiither  mention  of  that  part  of  the  subject.  It  is  therefore  pro- 
posed. 

First,  to  shew,  who  are  entitled  to  tithes  in  this  kingdom  at 
the  present  day,  and  in  what  characters,  together  with  the  nature 
of  their  several  rights  and  interests. 

Seoondly,  to  enter  into  an  examination  of  the  authorities  upon 
the  Icmg  controverted  and  still  unsettled  question,  how  far  the 
doctrine  of  presumption  is  available  in  support  of  a  title  to  a  por- 
tion or  parcel  of  tithes  set  up  by  a  layman  in  derogation  of  the 
common  law  right  of  the  rector  of  the  parish,  and  in  particular, 
against  the  owners  of  impropriate  rectories. 

And  lastly,  to  consider  the  various  questions  which  have  arisen 
in  cases  of  controverted  titles  between  persons  claiming  tithes  in 
pernancy,  and  in  particular  between  rectors  and  vicars,  in  respect 
to  the  construction  of  endowments  of  vicarages,  and  the  claims  set 
up  by  vicars  to  tithes  by  prescription  from  time  immemorial,  or  by 
usage,  as  affording  presumptive  evidence  of  an  endowment. 
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Persons  to 
whom  Uthei  are 
now  due. 

Spiritual  rectors. 


Appropriate 
rectors. 


Impropriate 
rectors. 


Farcellers. 

Vicars. 
Portionists. 


The  King  in  re- 
spect to  extra- 
parochial  tithes. 


The  persons  to  whom,  at  the  present  day,  tithes  are  payable  in 
this  kingdom,  may  be  divided  into  seven  distinct  classes : — 

1.  Spiritual  rectors  having  the  cure  of  souls  within  their  re- 
spective parishes. 

2.  Appropriate  rectors,  that  is  to  say,  spiritual  owners  of  par- 
sonages appropriated  or  annexed  to  the  proper  and  perpetual  use 
of  ecclesiastical  corporations. 

3.  Impropriate  rectors,  or  lay  proprietors  of  parsonages  ori- 
ginally appropriated  to  abbots  and  priors  of  monasteries,  and 
which  came  to  the  crown  upon  the  dissolution  of  rdigious  houses. 

4.  Parcellers,  or  proprietors  of  parcels  of  rectorial  tithes. 

5.  Vicars. 

6.  Portionists,  or  the  owners  of  portions  of  tithes  in  gross, 
which  never  belonged  to  any  rectory. 

And  lastly,  the  King,  in  respect  of  the  tithes  of  extra-parochial 
places. 
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SECTION  11. 

Of  parsons  and  parsonages,  spiritual  or  presentaHve,  appropriate  and 

impropriate. 

A  FAEsoK,  in  the  legal  signification  of  the  term,  is  taken  for  Defiaitum  and 
the  rector  of  a  church  parochial,,  who  is  denominated  persona  6C-  lennt  pvMm 
desuBy  because  he  takes  upon  himself  the  person  of  the  church,  "^  F««onage. 
that  is,  the  care  of  personating  or  representing  the  church ;  and 
therdbre  he  is  said  to  be  sdsed  jure  ecdesuB,  as  a  husband  is 
jure  tUBoriSj  so  that  in  his  person  the  church  may  sue  for  and  de- 
fend its  rights.     When  a  church  is  full,  it  is  said  to  be  plena 
ei  consuUa  of  such  a  one,  parson  thereof,  that  is,  full  and  pro* 
vided  of  aproper  person  or  representative.     The  person  who  is  thus 
mpomteA.  vicem  eeu  personam  eccleeiiB  gerere,  is  called  persona 
impersonata,  or  parson  imparsonee,  that  is,  a  parson  or  rector 
in  possession  of  a  church  parochial,  whether  the  same  be  pre- 
sentative  or  appropriate.    The  tithes  and  revenues  of  such  a 
church  are  commonly  called  a  parsonage  *• 

A  parsonage  or  rectory  is  a  certain  portion  of  land,  tithes,  and  Panooage,  or 
offerings,  established  by  the  laws  of  this  kingdom  for  the  mainte-  u^^^u.^ 
nance  of  the  minister  who  has  the  cure  of  souls  within  the  parish 
where  he  is  parson  or  rector^.  A  parsonage  properly  compre- 
hends the  entire  parish  church,  with  all  its  rights,  glebe  lands, 
tithes,  and  other  profits,  and  is  commonly  called  a  benefice.  It 
sometimes  signifies  the  mansion  or  residence  of  the  rector. 

But  although  a  rectory  or  parsonage  properly  consists  of  glebe  A  rectory  may 
land  and  tithes,  with  the  offerings,  yet  it  may  be  a  rectory  though  „  utiml'a?  in 
it  have  no  glebe,  and  even  although  it  may  have  neither  glebe  f5j°^°J^„^ 
nor  tithes;  as  in  London,  and  other  cities  and  towns,  where  towns, 
there  are  annual  payments  and  offerings  only;  for  the  parson  may 
have  conveyed  away  all  his  glebe,,  or  granted  all  his  tithes  and 
^ebe  to  the  vicar,  by  way  of  composition,  reserving  only  a  rent 
to  himself^. 

*  Co.  lit.  300.  a.    Oodolph.  185.  '  Edgar  v.  Sorrel,  MS.  Bridg.  100. 

^  Spdm.  Gloss,  verbo  rector.    12     153.    l  £.  &  Y.  369.    Gw.  435. 
Degse,  Part  J.  Chap.  XIII. 
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ages* 


Parsonage, 
presentative. 


So,  it  has  been  laid  down,  that  originally  a  parson  might  be 
without  glebe;  because,  as  it  was  said,  the  common  law  upon 
creating  a  parson  gave  him  tithes  only,  and  the  glebe  is  merely 

The  law  will  in-  an  addition  ex  donofundatoris^.    But  it  seems,  that  the  law  will 

panonage^haT    Intend  that  every  parsonage  has  glebe  land;  and  therefore  a  grant 

glebe.  Qf  n  rectory  without  deed  is  good^. 

The  BererBi  Parsonages  are  of  three  kinds ;  namely,  1«  PreeentatiTe,   2. 

kindi  of  parson*     .  t  *%   -w 

Appropriate,  and  8.  Impropriate. 

1.  Parsonages  Pbesentative. 

A  parsonage  pesentative  is,  where  a  spiritual  penon  or 
clerk  is  presented  to  a  church  by  a  patron,  and  is  then  admitted 
to  the  spiritual  office  or  cure  of  souls  by  the  institution  of  the  ordi- 
nary of  the  diocese,  and  afterwards,  by  formal  induction,  becomes 
entitled  to  the  temporal  profits  of  the  benefice  ^. 

But  it  is  to  be  observed,  that  a  parson  presentative  has  not  in 
himself  the  mere  right  of  things  which  he  has  in  right  of  the 
church ;  the  fee-simple  is  in  abeyance ;  so  that  every  wtc£  the 
parson  may  be  avoided  when  he  ceases  to  be  incumbent,  except 
such  as  were  done  with  the  consent  of  the  patron  and  ordinary 
before  the  restraining  statutes  ^.  But  it  is  otherwise  in  the  case 
of  parsonages  impropriate)  which  in  that  respect,  are  not  diadn- 
guishable  firom  temporal  inheritances  in  general.  It  is  true,  that 
a  parson  presentative,  or  vicar,  for  the  benefit  o(  the  church  and  of 
his  successors,  is  in  some  cases  esteemed  in  law  to  have  a  fee- 
simple  qualified ;  but  in  respect  to  the  power  of  doing  any  thing 
to  the  prejudice  of  his  successor,  in  many  cases  the  law  adjudges 
him  to  have  in  effect  but  an  estate  for  life*. 

By  the  statute  of  S8  Hen.  VIII.  c.  11.  it  is  enacted,  that 


The  fee^Bimple 
of  the  posses- 
sions of  parson* 
ages  presentative 
is  in  abeyance. 


But  it  It  other- 
wise in  the  case 
of  a  ptraonage 
appropriate. 

A  parson  pre- 
sentative^ or 
vicar  has  in 
some  cases  a  fee- 
simple  qualified, 
but  in  genera]  a 
mere  estate  for 
life. 

ThewoAuofa 
benence  dttring  a 


•  Edgar  v.  Sorrel»  MS.  Bridg.  100. 
153.  1  E.  &  Y.  S69.  Degge,  Part  II. 
Cbap.  Xm.    Seld.  Hiit  c.  14.  s.  5. 

**  Edgar  v.  Sorrel>  topra.  See  15 
Hen.  VII.  1  E.  &  Y.  50.  And  16 
Hen.  VII.  1  E.  &  Y.  50.  But  this  is 
necessanly  under  the  restrietkms  cre- 
ated by  the  statute  of  frauds. 

'  Degge,  Part  I.  Chap.  U.  ,Thc 


most  common  and  usual  mode  of  in- 
duction is  by  deliverifig  the  bell  rope 
to  the  new  inMitated  clerk,  who  tolls 
the  bell    IlfkL 

*  Fanshaw  ▼.  Rotherham,  1  Eden, 
276.     2E.&Y.  165.    Gw.809.     Co. 
lit.  S4a  b.  941.  a.  348.  bi.  90a  b.  45 
b.  103.  a. 

'  Co.  Lit.  341.  a. 
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any  archtHshop,  bisliop,  archdeacon,  ordinary,  or  any  other  person  vMuiey  ihaU  go 
who  has  reoeiTed  the  tithes  or  other  profits  of  a  benefice  accrued  ^,^1^^  "** 
during  the  time  of  vacation,  shall,  upon  reasonable  request,  render  - 
and  pay  such  tithes,  and  profits  to  the  next  incumbent  of  the  be- 
nefice, and  dhall  not  int^rupt  such  incumbent  in  having  the  samn, 
under  the  penalty  of  the  treble  value  thereof,  one  moiety  of  which 
shall  go  to  the  king,  and  the  other  moiety  thereof  to  the  incum- 
bent, to  be  recovered  in  any  of  the  king^s  courts.     But  the  arch- 
bishop, bishop,  &c  or  their  officers  and  ministers,  may  retain  so 
much  of  the  tithes,  &c.  as  shall  be  sufficient  to  pay  the  salary  of 
the  penon  serving  the  cure  during  the  vacancy,  and  the  expense 
of  colleeting  the  tithes  and  other  profits. 

The  same^tatute  also  provides,  that  every  incumbent  of  a  be-  An  incumbent 
nefice  may  by  his  will  dispose  of  all  the  profits  of  the  com  grow-  ,^^^J^/« 


<sorn 


iBg  upon  his  glebe  lands  at  the  time  of  his  death.  ^l^°^  ^"  ^ 

If  an  incumbent  relinquish,  or  be  deprived  of  hb  benefice.  But  if  he  resign 

before  harvest,  the  com  sown  on  the  glebe  will  belong  to  his  ^'au^o^^'' 

SaCC^eSSOr*.  the«ucceMor. 

If  the  incumbent  die  after  the  parishioner  has  cut  his  com,  and  if  an  incumbent 

befiire  the  tithes  are  set  out,  the  executor  of  the  deceased  parson  ^  of  the %.. 

shall  have  the  tithes,  and  not  the  successor ;  because  although  the  ^.•b^°«  » <»«» 

DM  executor 

light  to  take  the  tithes  does  not  accme  until  after  they  are  set  shau  have  the 
oat,  the  title  to  such  tithes  becomes  vested  in  the  parson  upon  the 
severance  of  the  com  from  the  ground  ^. 

2.  Affbofeiate  Paesonages. 

A  parsonage  appropriate  is,  where  a  parsonage  has  been  appro-  Fknon^;ea, 

priated  and  annexed  to  the  proper  and  perpetual  use  of  a  spi-  '^'^'^ 
ritual  body  politic  or  corporate,  either  sole  or  aggregitte,  having 

perpetual  succession.     The  origin  and  legal  requisites  of  an  ap-  Onpn  and  legal 

propriation  are  thus  described  in  the  case  of  Grendon  v.  The  ^prfliti^^*^ 

Bishop  of  Lincoln.     "  As  to  the  first  point,  the  justices  were  ^^^  common 

of  opinion,  that  none  but  a  spiritual  body  politic  or  corporate,  spiritual  body 

windi  has  succession,  is  capable  of  an  appropriation ;  for  the  ef-  ^te  k  oa^te^ 

an  appropriation, 
and  not  a  natvk 

*  Degg^FMIL  Cfai^.II.  ToUer,        »»  Wybum  v.  Tuck,  l  Bos.  &  Pul.  ^  V^"^  «wr  a 

16.  458.     2  E.  &  Y.  483.     Gw.  1517.  *^""*^ 

vol..  1.  F 
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feet  of  an  appropriation,  as  to  its  original  institation,  was  to  make 
some  person  perpetual  incumbent,  and  as  such,  to  hare  the  rec- 
tory, and  the  house,  glebe,  and  tithes,  which  are  parcel  thereof. 
And  in  that  he  is  made  parson,  he  has  the  core  of  the  souls  of 
ft  e  parishioners,  in  which  case  he  ought  to  be  a  spiritual  peraon;"* 
and  it  was  said,  that  the  only  difference  between  a  parson  presenta- 
tive  and  a  parson  appropriate  is,  that  the  former  is  parson  fiir  life, 
and  the  latter  and  his  successors  parsons  for  ever,  and  haiFe  perpe- 
tual institution  and  induction  by  force  of  the  original  appropria- 
tion. And  as  the  one  has  cure  of  souls  as  well  as  the  other,  ap- 
propriations were  ori^ally  made  to  abbots,  prion,  deans,  pre- 
bendaries, and  others  who  were  capable  of  administeriiig  the 
sacraments  and  performing  divine  service,  and  to  no  other  peraons. 
At  first,  appro-    But  although  originally  appropriations  were  only  Made  to  audi 

^JlI^  ^'1d  ^™^  ^^^  began  by  degrees  to  shake  off  that  restraint,  and  ap- 

perform  diviiie  propriatious  Were  made  to  persons  and  bodies  who  could  not  dts- 

botjs^ora,  charge  the  spiritual  functions,  as  to  a  dean  and  chapter,  which  is 

^^*°^&**u^  a  body  corporate,  consisting  of  many  persons,  who  together  can- 

Bfterwardflthcy  not  Say  divine  service,  and  to  nuns,  who  were  prioresses  of  any 

ipiritiua  oorpo-  nunnery,  and  who  could  not  administer  the  sacraments,  nor  say 


ffStwhoSnot  ^^^^  service  to  the  parishioners,  which  was  grande  nefiuy  as 
all  together  say    Dteb  termed  it :  and  this  was  done  under  the  pretence  of  maintaiB- 

divine  service» 

as  to  deans  and  ing  hospitality.  And  in  order  to  supply  these  defects  in  the  pov. 
kjt^to'nuns.  *^  ^^^  ^  whom  such  appropriations  were  made,  who  could  not 
Vican  appointed  themsclvcs  perform  divine  service,  a  vicar  was  afterwards  devised, 
^^J^y  ^'^^    who  was  appointed  by  prioresses  and  deans  and  chapters,  and  at 

last  to  abbots  themselves  and  others,  to  say  divine  service  for 
Appropriations  them.  But  such  appropriations  were  never  made  but  to  a  qini- 
bilTto^^^^t^^  ^^^  body,  which  had  successors  and  not  heirs ;  in  which  aacces- 
b^owhich had  gjon  ^hc  patronage,  incumbency,  and  the  fruits  of  the  benefice 
ceanon.  might  for  ever  remain,  and  a  marrii^  was  made  between  them, 

so  that  the  one  could  not  be  divorced  or  separated  from  the  other 
at  any  time.  And  in  order  to  perfect  this  oonnezion,  it  was  re- 
quisite  that  the  patronage,  which  is  a  thing  distinct  from  a  spiri- 
tual body,  should  be  in  such  body  politic  or  corporate^  which 
should  be  perpetual  incumbent,  for  the  patronage  is  a  thing  teni- 
poral,  to  which  the  incumbency,  which  is  a  thbg  spiritual^  oaght 
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to  tw  oonjoinml,  and  that  eaimot  be  if  they  are  in  several  hands 
Wherefiire  a  body  politic  or  corporate^  being  the  patron,  is  only 
capable  of  an  appropriation.* 

Upon  the  a]^»opriations  of  cborches,  which  were  for  the  most  Upon  the  appro- 
part  made  to  houses  of  religion,  an  annual  pension  or  stipend  was  J^^^  f^ 
assigned  ibr  the  maintenance  of  a  perpetual  vicar  to  serve  the  '*^°  ^^  *^'P^°*^ 

mt.  .1.1  ^'^  MMgned  for 

core.    Tile  amount  of  such  pensions,  which  probably  at  first  con-  the  inamteiianGe 
sisted  wholly  of  money,  has  been  fixed  by  several  canons ;  first,      *  ^^' 
it  was  not  to  be  less  than  five  marks,  then  it  was  extended  to  six, 
and  lastly  to  eight  marks  ^.    But  afterwards,  the  practice  was  in*  But  afterwtrdi  a 
tyodueed  of  aUotting  some  small  portion  <tf  the  glebe  and  tithes  of  Te^gi^'tla''^ 
the  reetory  to  the  vicar,  and  the  rest  of  the  profits  of  the  rectory  ^^^,^*^ 

*"  ^    usually  assigiied 

was  appfied  to  the  use  of  the  religious  houses  to  which  the  appro*-  to  the  vicar. 
priadoBs  were  made.     But  in  process  of  time,  the  abbots  and  Abuie  of  appro- 
priors  of  the  religious  houses  applied  the  whole  of  the  profits  €i  P™^°°^ 
soeh  appropriated  parsonages  to  theb  own  use,  and  served  the 
cores  by  Am  own  moidcs  and  fiiars.    By  these  means  hospitality  HoapitaUty  ne- 
was  negketed,  the  churches  and  rectory  houses  dilapidated,  and  manypiiu^'die 
^  cfamches,  in  many  places,  left  wholly  without  a  minister.  churcbes  left 

'  .f  r  »  J  wholly  without  a 

To  remedy  these  mischiefs,  the  statutes  of  the  16  Kic.  II.  mioiater. 
c.  6.  and  4  Hen.  IV.  c.  12.  were  made.     By  the  first  of  these  R«meJ«f«>- 

^  Yided  for  these 

Statutes,  which  recites  that  divers  damages  and  hindrances  had  miacfaiefti^tho 
liappened  «id  daily  did  happen  to  the  pariduoiiers  of  divers  J^^^^ 
places,  by  the  appropriation  of  benefices  of  the  same  places,  it  was  ii.  &  s.  a  Ticar 
eaacted  diat  in  every  license  of  appropriation  of  any  parish  church,  ciemiy  endowed 
*^  it  shall  be  expressly  contained  and  comprised,  that  the  diocesan  ^"rbtfonrof 
of  the  place,  in  the  appropriation  of  such  churches,  shall  ordain,  paiaonagei. 
according  to  the  value  of  such  churches,  a  convenient  sum  of 
money  to  be  paid  and  distributed  yearly,  of  the  firuits  and  profits 
of  the  same  churches,  by  those  that  shall  have  the  said  churches 


*  GceadoQ  ▼.  The  BiAop  of  Lia-* 
cob,  Plow(L  493.  1  £•  &  Y.  67. 
Gw.  136.  And  set  Wright  v.  Gerard, 
Hob.  306.     1  E.  &  Y.  289.    Gw.  395. 

Aldeo  ▼.  Tothill,  CUth.  R^  MSa 
Usrgr.  S  R  ^  Y.  1S15.  Gw.  436. 
In  these  caMs  the  law  of  appropria- 
tiona  ii  lo  very  iully  and  learnedly 


discussed,  tiiat  it  is  unnecessary  to 
nmke  any  further  observations  on  that 
head.  The  subject  however,  so  far 
as  it  is  immediately  connected  with 
the  ori^  and  endowments  of  vicar- 
ages* will  be  considered  in  a  lubse- 
quent  part  of  this  treatise. 
"  Dfgge,  Part  I.  Chi^.  XIII. 
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By  Stat-  of  i 
Hen.  IV.  c.  12. 

all  appropria- 
tions made  after 
15  Ric.  II. 
against  the  form 
of  the  statute, 
and  all  appro- 
priations of 
vicarages  made 
since  the  Brst 
year  of  Ric.  IL 
aball  be  void« 

A  vicar  shall  be 
endowed,  who 
shall  be  a  secular, 
and  not  a  reli- 
gious person. 


Appropriations 
cannot  be  made 
without  the 
king's  license, 
which  must  be 
by  matter  of 
record,  and  with 
A  condition  to 
endow  a  vicar. 

The  validity  of 
ancient  appro- 
priations ought 
not  to  be  dis- 
puted. 


in  proper  use,  and  by  their  successors,  to  the  poor  parishionen  of 
the  said  churches,  in  aid  of  their  living  and  sustenance  for  ever, 
and  also  that  the  vicar  be  well  and  sufficiently  endowed.^  The 
other  statute  of  4  Hen.  IV.  c.  12.  confirms  the  preceding  act,  and 
makes  void  all  appropriations  made  after  the  15  Ric.  II.  against 
the  form  of  the  statute,  unless  they  were  reformed  within  a  short 
period  therein  mentioned,  and  also  makes  void  all  appropriations 
of  vicarages  made  after  the  first  year  of  Richard  the  Second. 

By  the  same  statute  it  was  also  enacted,  that  in  every  church  so 
appropriated  or  to  be  appropriated,  a  secular  person  should  be  or- 
dained a  vicar  perpetual,  canonically  instituted  and  inducted,  and 
sufficiently  endowed  by  the  direction  of  the  ordinary  to  do  divine 
service,  and  to  inform  the  people,  and  to  keep  hospitality  there ; 
and  that  no  religious  (monk)  whatev^  should,  by  any  means,  be 
made  vicar. 

Vicarages  erected  before  the  15  Ric.  II.  are  not  within  the  opera- 
tion of  these  acts  of  parliament,  but  remain  at  the  common  law.^ 

There  are  several  cases  in  the  books  in  which  the  validity  of 
appropriations  has  been  called  in  question,  upon  the  ground  that 
no  vicarage  has  been  endowed  according  to  the  provisi^MiB  of  the 
statutes  in  question^. 

In  one  of  the  cases  alluded  to,  it  was  held  that  there  ou^t  to 
be  the  king^s  license  to  appropriate  a  church  and  to  endow  a 
vicar,  and  that  the  king  cannot  make  such  a  license  without  mat- 
ter of  rec(Mxl;  and  it  ought  to  be  with  a  condition  to  endow  a  vicar; 
but  the  endowment  may  be  by  a  distinct  instrument,  if  it  be  made 
at  the  same  time  as  the  appropriation^. 

.  But  it  has  also  been  resolved  in  several  cases,  that  the  validity  of 
ancient  appropriations  ought  not  to  be  disputed  at  the  present  day, 
for  that  in  such  cases  omnia  prcRaumentwr  solenniter  ease  aeta^. 


•  *  Britton  V.  Ward,  Palm,  lis^ 
Turner's  MS.  Rep.  37.  i  E.  &  Y. 
298.  Gw.  330.  Degge,  Part  I.  Chap. 
XlII. 

^  See  a  very  learned  argument  on 
the  question,  whether  an  appropria- 
tion without  an  endowment  of  a  vicar 
be  good,  in  the  case  of  Alden  v.  Tot- 


hill,  Calth.  Rep.  MSS.      Haigr.     s 

E.  &Y.  1213.     Gw.  436. 

'  Cave  V.  Osbj,  Styl.  156.    1  E.  & 

Y.  405. 

'  Cope  V.  Bedford,  Palm.  426.  i 
E.  &  Y.  559.  Grymes'V.  Smith,  is 
Co.  4.    I  £.&  Y.  95.    Gw.  158. 
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Thnfi,  in  a  case  of  early  date,  it  is  laid  down,  that  where  there  has  But  where  there 
bem  a  long  continuance  of  a  vicarage,  an  endowment  is  to  be  cont^M*ce''of  a 
presomed.     In  the  case  alluded  to,  the  plaintiff  made  title  under  ^'«'a™ge  an  en- 

*  ,  *  dowment  will  be 

a  grant  of  King  Henry  VIII.,  to  a  parsonage  which  had  been  held  presumed. 
by  An  abbot  as  a  parsonage  appropriate  before  the  dissolution  of 
monasteries.  The  defendant  had  obtained  a  presentation  from 
Queen  Elizabeth,  and  to  destroy  the  impropriation,  shewed  the 
original  instrument,  bearing  date  22  Ed.  IV.,  with  a  condition 
that  a  vicarage  should  be  competently  endowed  ;  and  he  alleged 
that  no  vicarage  was  ever  endowed,  and  that  the  appropriation  was 
therefore  void.  There  was  no  instrument,  nor  direct  proof  of  any 
endowment  of  the  vicarage.  But  as  the  rectory  was,  during  all  the 
time  of  the  appropriation,  supposed,  reputed,  and  taken  to  be  ap- 
propriate ;  and  during  all  that  time  a  vicar  had  been  presented,  ad- 
mitted, instituted,  and  inducted,  as  a  vicar  rightfully  endowed, 
and  had  paid  his  first  fimits  and  tenths ;  it  was  resolved,  that  in 
respect  of  continuance,  it  should  be  presumed  that  the  vicarage 
was  lawfully  endowed ;  for  that  omnia  priEsumentur  golenniter 
€986  acta.  And  it  would  be  a  dangerous  precedent  to  examine 
the  originals  of  impropriations  of  any  parsonages,  and  the  endow- 
ments of  vicarages,  for  the  originals  of  them  in  time  will  perish  *, 
So,  where  a  parsonage  was  appropriated  to  a  priory  in  the  year 
1266,  and  a  vicarage  endowed,  and  afterwards,  in  consequence  of 
the  impoverishment  of  the  priory,  the  vicarage  in  1422  was  again 
miited  to  the  rectory,  to  be  holden  to  the  proper  use  of  the  prior 
and  convent,  who  were  to  serve  the  cure  by  a  secular  chaplain  or 
one  of  their  own  canons,  and  the  cure  was  served  accordingly,  and 
no  vicarage  endowed,  until  by  the  stat.  of  81  Hen.  VIII.,  the 
parsonage  as  impropriate  came  to  the  crown,  and  so  to  the  plain^ 
tiffin  the  cause ;  it  was  held  by  the  Chief  Justices  Fleming  and 
Cole,  and  Tanfield  Chief  Baron,  that  this  reunion  of  the  vicar- 
age to  the  church  and  parsonage  was  to  be  taken  as  a  restitution, 
and  not  an  appropriation  of  a  vicarage,  made  void  by  the  statute 
of  4  Hen.  IV.  c.  12. ;  and  that  if  such  restitution  or  union  had 
been  in  any  way  defective,  yet  the  same  being  good  in  reputation, 
the  statute  of  dissolution  of  monasteries  had  folly  settled  it  in  the 

*  Gfymes  v.  Smith,  12  Co.  4.    i  £.  &  Y.  95.    Gw.  15S. 
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erown*.  And  the  case  last  referred  to,  of  Grymes  v.  Smidi,  and 
another  case  in  Chancery,  in  29  £liz.  were  cited  as  authorities  to 
that  effect. 

So  in  a  subsequent  case  in  the  King'^s  Bench,  where  the  ques- 
tion was,  whether  an  appropriation  made  24  Hen.  VIII.  by  li- 
cense of  the  bishop,  without  any  endowment  of  a  vicarage,  was 
good,  and  whether  the  statute  of  4  Hen.  IV.  being  in  the  affinna- 
tive,  that  a  vicarage  shall  be  endowed,  makes  kll  appropriations 
void,  unless  there  be  a  vicarage  endowed ;  it  was  said  by  Williams 
J.,  that  it  had  been  resolved,  that  whether  appropriations  be  good 
or  not,  cannot  now  be  called  in  question,  but  they  shall  be  in- 
tended to  be  good,  and  to  have  all  requisite  circumstances;  and 
the  statute  gives  them  to  the  king,  and  does  not  except  any  men's 
right,  unless  theirs  only  who  had  right  at  that  time,  whidi  no  per- 
son now  has^. 

In  respect  to  these  decisions,  it  is  observable,  that  in  the  two 
last  cases  some  stress  was  laid  on  the  fact,  that  the  rectoiiea  had 
come  to  the  king  by  the  statutes  of  dissolution.  But  the  real  prin- 
ciple on  which  these  and  all  other  similar  determinati<ni8  have 
proceeded,  is,  that  where  there  has  been  a  continuance  of  a  vicar 
by  reputation,  and  the  rectory  has  also  continued,  as  iqiprc^iriate ; 
these  are  to  be  considered  sufficient  grounds  for  presuming,  that 
the  appropriation  was  attended  with  all  requisite  circumstances. 

So,  in  a  modem  case,  where  the  advowson  of  a  rectcnry  was 
granted  by  the  crown,  in  1547,  ^  ^®  Bishop  of  Chester,  with  a 
license  to  appropriate  when  the  church  should  become  vacant,  fol- 
lowed by  a  clause  of  actual  appropriadon  on  that  event,  with  di- 
rections to  endow  a  vicarage  in  the  manner  therein  particularly 
specified;  but  the  instrument  of  endowment  produced  did  not 
strictly  pursue  the  terms  at  the  grant  and  the  license  of  ^pro- 
priation,  and  it  also  appeared  that  the  actual  rights  of  the  vicar 
were  not  exactly  conformaUe  to  the  instrument  of  endowment ; 
the  Court  was  of  opinion,  that,  after  an  actual  possession  of 
nearly  three  hundred  years  by  the  bish(^,  as  rector,  and  the  pos- 
session df  the  same  provision  on  the  part  of  the  vicar,  as  vicar,  al- 

*  Stafford's  case.  Ley.  14.    1  E.  &     i  £.  &  Y.  196.    Gw.  Sd5.    See  AI- 
Y.  181.  den  y.  Tothill,  Calth.  Rep.    MSS. 

^  Hunston  v.  Cocket,  Cro.  Ja.  252.     Hargr.    s  £•  &  Y.  1213.    Gw.  436, 
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HKMt  ewery  tluBg  was  to  be  presumed  to  support  the  title ;  and 
tbat  therrfoie  it  should  be  presumed  that  another  deed  of  endow- 
ment had  been  made,  in  conformity  with  the  conditions  of  the 
original  license  of  af^ropiiation,  and  that  it  had  been  lost  or  de- 
stroyed by  lapse  of  time  or  accident^. 

An  appropnatba,  however,  will  not  be  presumed,  where  there  An  appro- 
is  no  positive  evidence  of  an  appropriation,  nor  any  traces  of  its  u^^^umid,"**' 
existence,  and  it  does  not  appear  that  there  has  ever  been  a  vicar-  ^***^7  ^^  "  "® 

,  *'  proof  or  trace 

age  by  reputation  or  otherwise.     This  point  came  before  the  ofanapproprU- 
House  of  Lords  in  1821,  upon  an  appeal  from  the  Court  of  Ex-  evident  rfthc 
chequer  in  the  case  of  Meade  v.  Norbury.  In  that  case  the  phiin-  ^^^'^^^X- 
dffsoed  as  lay-impropriator  for  aa  account  of  great  and  small  putaUonor 
Utbes.    The  defendant  denied  the  title  of  the  plaintiff  to  all  ^  ^*^ 


as  impropriate  rector,  and  stated  that  there  was  no  provision 
for  the  service  of  the  church,  nor  any  divine  service  performed 
there  within  living  memory.  It  appeared  by  the  proofs  in  the 
cause,  that  there  had  been  within  living  memory  a  church  and  a 
bozial  ground,  but  there  was  no  proof  of  divine  service  having 
been  performed,  accept  that  within  thirty  years  two  persons  had 
been  bntied  there.  The  plaintiff  gave  no  proof  of  the  qypro^ 
piiation  of  the  parsonage,  nor  of  the  endowment  of  a  vicarage.  It 
was  held  by  Lord  Eldon,  Chancellor,  and  Lord  Redesdale,  that  it 
was  incumbent  upon  the  plaintiff  to  shew  that  there  had  been  an 
appiopmti<m  before  the  15  Ric.  II.  or  the  4  Hen.  IV,  or  that 
diete  had  been  a  vicarage  endowed,  or  otherwise  the  impropriatian 
would  be  primifaeie  invalid  ^. 


*  Wottey  V.  Brownhill,  M'Leland, 
917.  SB.&Y.  1I5S.  That  the  en* 
domrneat  nsy  be  a  distmct  instru* 
iiient,  fee  Cave  v.  Oiby,  Styl.  1 5tf .  l 
R.&Y.405. 

»  )«DdiiBy  V.  Meed,  s  fil%h'i  P.C. 
211.  Upon  this  fwint  Lord  Redet* 
dale  ipoke  to  the  following  eflhot:  "I 
do  oot  lee  how  the  court  could  have 
decreed  aa  account  of  all  tithes,  both 
great  and  smdl,  ^diere  bcfaig  nothii^ 
in  this  case  to  show  that  the  plafaitifi 
have  a  good  title  to  all  tithes,  great 


and  smaiL  In  the  first  ^ade,  I  ap^ 
prehendy  there  never  was  a  time 
when  an  unpropriation  could  be  made 
without  prending,  in  some  way,  for 
the  seryioe  of  the  church.  After  the 
15th  of  Rkh.  IL  there  must  be  an  en- 
dowment of  a  vicar.  Before  the  15th 
of  Rich*  II.  liiere  ought  to  have  been 
cither  a  vicar  endowed  or  the  service 
cf  the  otaorch  performed  by  a  curate. 
Now,  what  is  the  case  here?  Therein 
no  serviee,  the  draroh  itself  has  faUen 
totaUy  ifllo  decay,  a  great  pait  of  it 
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The  case  of  Mac^U  v.  Lestrange*  in  17*8,  is  nearly  to  the  same 
effect.  In  that  case  it  appeared,  that  at  the  time  of  the  dissolution, 
the  rectory  of  Ringstead  was  a  distinct  rectory :  that  it  did  not  be- 
long to  any  religious  house,  but  one  Lestrange  was  then  incum- 


has  tumbled  down,  and  the  remainder 
of  it  was  removed  by  the  late  im- 
propriator; there  must  be  therefore 
something  with  respect  to  this  title, 
which  does  not  appear  to  the  court. 
There  must  have  been,  at  some  time, 
service  performed  at  that  church. 
Even  within  memory  burials  have 
been  performed;  even  within  these 
twenty  years,  persons  have  been 
buried  in  the  churchyard  in  a  parish, 
where,  the  court  say,  the  plaintiffs  in 
this  case  are  entitled  to  all  tithes, 
great  and  small.  If  there  was  an  en- 
dowed vicar,  he  must  have  something 
out  of  the  rectory ;  and  it  is  incum- 
bent on  the  rector  to  show  what  that 
endowment  was,  and  how  it  was  li- 
mited. It  is  true,  that  the  vicar  might 
not  be  endowed  with  tithes,  he  might 
be  endowed  with  land,  or  with  an 
annual  payment ;  but  the  endowment, 
whatever  it  might  b^  ought  to  have 
been  shown,  in  order  to  entitle  the 
impropriate  rector  to  all  the  tithes. 
If  the  impropriation  was  before  the 
statute  of  endowments,  it  was  not  ab- 
solutely imperative  by  law  to  endow 
a  vicar,  yet  there  ought  to  have  been 
some  endence  given  of  the  impro- 
priation; because  all  exc^t,  perhaps, 
very  ancient  impropriations,  at  least, 
I  believe  all  the  impropriations  in  the 
time  of  Edward  the  First,  had  a  vicar 
endowed.  A  great  many  of  the  pope^s 
bulls,  for  the  purpose  of  impropria- 
tion, expressly  required  that  there 
should  be  a  vicar  endowed,  because 


it  was  a  subject  of  great  clamour  in 
the  church,  that  tithes  were  appro- 
priated to  monasteries,  and  no  pro- 
vision made  for  the  due  service  of  the 
church;  and  therefore  it  was  fre- 
quently provided  in  bulls,  that  there 
should  be  a  vicar  endowed.  It  is 
therefore  extremely  important  that 
the  actual  impropriation  should  be 
shown,  or  that  it  should  be  shown 
that  that  impropriation  took  place 
before  the  time  of  legal  memory ;  be- 
fore the  court  decreed  the  payment 
of  tithes,  both  great  and  small,  some 
such  proof  of  title  ought  to  have  been 
given :  it  is  important  with  a  view  to 
the  church  itself.  By  proceeding 
without  such  proof  of  title,  in  the 
case  of  a  rectory  impropriate,  the  pro- 
tection which  ought  to  be  afforded  to 
the  church  is  disregarded.  The  grant 
of  the  rectory  impropriate  is  not  con- 
dunve  as  to  the  right,  since  there 
may  be  a  vicar  endowed;  and  unless 
the  impropriation  was  prior  to  the 
1 5th  of  Rich.  II.  there  must  be  a  vicar 
endowed.  And  as  prior  to  that  time 
there  generally  was  a  vicar  endowed, 
or  some  provision  made  for  the  ser- 
vice of  the  church,  the  Court  of  Ex- 
chequer has  proceeded  agamst  what 
we  may  call  conunon  right,  on  this 
subject,  or  common  law,  in  making  a 
decree  directing  an  account  of  all 
tith^  both  great  and  small,  arising 
on  the  lands  in  question." 

""  a  Wood,  458.    MS.  Gw«  815. 
SE.&Y.  115. 
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bent.  The  plaintiff  had  obtained  a  presentation  under  the  great 
seal.  On  the  part  of  the  defendant,  it  was  proved,  that  Sir 
Thomas  Lestrange  and  his  ancestors  had  enjoyed  the  great  tithes 
of  the  rectory  ever  since  the  reign  of  Henry  VIII.  It  was  also 
proved,  that  vicarial  tithes  were  paid  to  the  vicar  of  Hunstanton, 
a  neighbouring  parish ;  that  the  inhabitants  paid  poor  rates,  and 
went  to  the  church  at  Hunstanton  ;  that  there  was  no  church  nor 
parsonage-house  at  Ringstead,  nor  was  any  incumbent  ever  pre- 
sented since  Lestrange.  The  question  was,  whether  from  the 
great  length  of  time,  either  a  union  of  the  church  with  Hunstan- 
ton, or  an  appropriation  to  some  lay  patron,  one  of  the  ancestors 
of  Sir  Thomas  Lestrange,  was  to  be  presumed.  The  Court  said, 
that  there  was  not  the  least  positive  proof  of  any  union.  The 
vicar  of  Hunstanton  was  proved  only  to  have  enjoyed  small  tithes, 
and  diere  never  had  been  any  rector  to  assert  his  right  to  the 
great  tithes.  So  that  there  could  not  have  been  any  union  since 
the  time  when  it  appeared  to  have  been  a  distinct  rectory.  There 
was  no  presentation,  as  would  have  been,  if  united,  as  well  as  to 
Hunstanton  *.  As  to  an  appropriation  there  was  no  evidence  of 
that.  It  did  not  belong  to  any  abbey  or  religious  house  at  the 
diBsohition,  but  Lestrange  was  then  incumbent.  An  appropria- 
tion must  have  been  to  some  body  corporate ;  it  could  not  be  to  a 
natural  person,  much  less  to  a  layman^.  Impropriators  pay  no 
tenths,  26  Hen.  VIII.  The  payment  of  tenths  by  the  Lestranges 
is  evidence  of  their  having  the  advowson,  but  not  that  they  were 
impropriators.  12  Co.  4.^  had  been  cited,  to  shew  that  the 
Cooxt  ought  to  presume  a  rectory  impropriate.  These  cases  are 
appKcaUe,  if  there  were  any  traces  of  an  impropriation ;  for  there 
then  were  traces,  and  a  part  only  was  presumed,  but  in  the  prin- 
cipal case  the  whole  must  be  presumed.  That  this  could  not  be 
done,  Cro.  Elis.  SJS,  ^  was  a  case  in  point.  Therefore,  as  nothing 
appeared  either  of  a  union  or  an  impropriation,  and  it  was  very 

*  Aostyn  v.  Twine,  Cro.  EUs.  500.  £«  &  Y.  1215.    Gw.  406. 

^  GrendoD  v  .Bishop  of  Linoobi,  '  Gryoies  v.  Smith,  18  Co.  4.     i 

Plowd.  493.     1   E.  &  Y.  67.     Gw.  E.&  Y.  95.     Gw.  158. 

1S6.    Wright  ▼.  Gerard,  Hob.  S06.  *  Robinion  v.  Bedel,  Cro.  Eliz.  87S. 

1  E.  ft  Y.  SS9.    Gw.  375.    Alden  v.  1  E«  ft  Y.  155.    Gw.  SSI. 
Totfaill,  Calth.  Rep.  MSS.  Hargr.  3 
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dear  it  was  once  a  diatinct  rectory,  the  Court  decreed  an  aocoimt 
of  tithes  with  costs. 

In  another  case,  the  plaintiff  claimed  tithes  of  the  parish  of  G., 
and  the  defendant  insisted  that  G.  was  not  an  ecclesiastical  rectory. 
It  appeared  by  the  evidence,  that  there  was  neither  church-yard 
nor  burial-ground  in  G.,  but  that  there  was  a  small  room,  com* 
monly  called  a  chapel,  in  which  divine  service  had  been  perlbrmed 
for  twenty*five  years  by  the  plaintiff  and  his  predecessors,  which 
was  attended  by  several  families.  The  plaintiff  also  produced 
various  ancient  documents :  vis.  Pope  Nicholases  taxation,  the  ec- 
clesiastical and  parliamentary  surveys,  and  institudcms  from  1601 
to  the  pesent  time,  which  tended  to  shew  that  G.  was  a  rectory. 
This  was  held  sufficient  to  prove  that  it  was  an  ecclesiastical  rec- 
tory, and  that  the  plaintiff  was  primd  facie  entitled  to  die  tithes 
of  the  parish,  although  neither  he  nor  his  predecessors  had  ever 
received  tithes,  and  the  defendant,  the  patron,  and  his  ancestors, 
had  always,been  in  the  perception  of  them*. 

3.  Impbopeiate  Pabsonages. 

impropriate^r-      Impropriate  parsonages,  commonly  called  impropriations,  are 
•onages.  ^^^^  parsonagcs  which  were  originally  appropriated  to  the  abbots 

and  priors  of  monasteries  and  religious  houses,  and  came  to  the 

crown  upon  the  statutes  of  dissolutions,  and  were  afterwards  granted 

by  the  crown  to  laymen  and  their  heirs,  or  to  temporal  bodies, 

politic  or  corporate,  and  thdr  successors. 

DigUnctioii  be^        As  to  the  parsonages  appropriate  of  dissolved  monasteries,  whidi 

4et°appr^te  ^^^  granted  to,  and  are  now  vested  in,  ecclesiastical  corporations, 

and  impropriite*  g^j^  ^^  aggr^^,  as  bishops  and  deans  and  chapters,  it  seems, 

that  they  may  still  be  properly  termed  appropriations.  It  should 
however  be  observed,  that  the  terms  impropriation  and  appro- 
priation are  frequently  confounded  in  the  law  books.  And  in 
reality  there  is  no  difference  between  appropriate  and  impnK 
priate  rectors,  in  regard  to  their  interests  in  the  temporal  posses- 
sions and  profits  of  their  rectories.  In  this  respect,  the  law  ad* 
mits  of  no  distinction  between  spiritual  life-incumbents  of  bene- 
fices performing  divine  service  and  the  other  duties  of  the  cure, 

*  Boulton  T.  Richaid6,  a  Pricey    S.  C.  9  Pricey  671.    3  fi.  &  Y.  1068. 

4S3.     S  E.  &  Y.  949.     Gw.    1907. 
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god  the  proprieton,  whether  eodesiastical  or  ky»  of  appropriate 
md  impropriate  rectories.  They  are  all  rectors  in  the  full  and 
strict  legal  acceptation  of  the  term,  and  are,  to  all  intents  and 
purposes,  equidly  within  the  benefit  ei  the  rule  of  law,  by  whidi 
every  rector  <^  a  parish  is  of  common  right  entitled  to  all  tithes 
arising  within  the  boundaries  of  such  parish.  Lay  impropriators 
are  indeed  distinguishable  horn  ecclesiastical  rectors  in  this  re- 
spect, that,  as  they  have  always  had  an  uncontrolled  and  absolute 
powor  of  alienating  the  inheritance  of  the  tithes  or  other  posses- 
sions of  their  rectories,  they  are  for  that  reason  more  liable  to 
presumptions  in  favour  of  adverse  titles  to  tithes  within  their  rec- 
tories than  spiritual  rectors,  whom  the  law  has  long  since  de- 
prived of  the  power  of  alienating  any  part  of  the  inheritance  of 
tlieir  churches*.  Still  this  is  a  mere  incid^tal  distinction, 
which  does  not  a£Pect  the  general  fnimA  facts  title  of  lay  impro- 
priators. But  as  it  frequently  gives  rise  to  very  important  ques- 
tions between  adverse  daimants  of  rectorial  tithes,  and  the  doc- 
trine of  presumption  of  title  against  the  common  law  right  of 
lay  impropriatinrs  is  in  a  very  unsettled  state,  it  will  hereafter  be 
made  the  sulgect  of  a  distinct  and  separate  inquiry. 

4v  Parcellebs. 

Paroelkrs  are  proprietors  of  certain  parcels  of  tithes,  which  Parcdkn. 
originally  formed  part  o£  a  rectory,  but  which  have  been  granted 
away  from  it  by  some  person  or  persons  in  whom  the  inheritance 
of  the  rectory  was  fi>rmerly  vested.  These  parcels,  for  the  most 
part,  consist  of  tithes,  formerly  belong^g  to  appropriate  rectories, 
whidi,  since  the  dissolution  of  monasteries  and  religious  houses, 
have  been  severed  from  the  possessions  of  such  rectories,  and 
granted  to  laymen  by  the  king  or  his  patentees,  or  by  other  per- 
sons deriving  tide  under  them.  Indeed,  from  the  language  of 
the  books,  it  might  be  concluded,  that  every  parcel  of  rectorial 
tithes,  to  which  a  layman  can  claim  to  be  lawfully  entitled,  must 
have  originated  in  some  grant  made  since  the  dissolution  of 
religious  houses,  when  tithes  became  lay  fees,  and  acquired  all  the 
incidents,  including  the  power  of  alienation,  belonging  to  tem- 

•  Sec  Norbury  v.  Meade,  Dom.  Proc.  3  Bligh's  P.  C.  8 1 1. 


7P 


TO  WHOM   TITHES  AEE    DUE. 


[CHAF.  III. 


Distinction  be- 
tween the  right 
to  a  parcel  of 
rectorial  tithea, 
and  a  title  to  the 
rectory  itael£ 


Purceb  of  recto* 
rial  tithet  appur- 
tenant to  manon 
or  lands. 


poral  inheritances*.  This  notion  however  has  been  corrected 
by  a  noble  and  learned  person^,  who  has  clearly  shewn,  that 
when  a  parcel  of  rectorial  tithes,  or  the  lands,  in  respect  of 
which  they  are  claimed,  belonged  to  a  monastery,  such  tithes 
might  have  been  granted  or  released  to  the  abbot  or  prior  of  such 
religious  house,  at  any  time  previous  to  the  dissolution,  although 
no  such  grant  could  have  been  made  to  a  mere  layman,  who 
was  at  that  time  incapable  of  tithes  in  pernancy,  unless  it  had 
been  founded  on  a  perpetual  recompense  by  way  of  composition. 

The  right  of  a  person  who  is  merely  entitled  to  a  parcel  of 
rectorial  tithes,  differs  very  materially  in  its  nature,  as  it  does 
in  its  extent,  from  the  right  to  the  rectory  itself.  A  right  to  a 
parcel  of  rectorial  tithes  does  not  confer  upon  its  possessor  any 
title  analogous  to  the  parochial  or  common  law  right  of  a  rector. 
For  a  rector  has  only  to  shew  that  he  is  the  rector,  to  entitle  him- 
self primd  facie  to  all  the  tithes  whatsoever  arising  widiin  the 
parish,  and  the  law  takes  notice  of  the  boundaries  of  the  parish : 
whereas  the  owner  of  a  parcel  of  tithes  must  not  only  shew  a  spe- 
cial title  to  the  particular  species  of  tithes  which  he  claims,  but 
he  must  also  prove  that  he  is  entitled  to  such  tithes  within  the 
particular  lands  in  question ;  and  he  must,  in  general,  shew  a 
perception  of  tithes  by  himself  or  the  persons  under  whom  he 
derives  his  title  ^.  In  short,  his  title  must  be  eidier  proved  by 
shewing  the  grant  under  which  he  claims,  or,  if  the  grant  have 
been  lost,  by  such  evidence  as  will  enable  the  court  to  presume 
that  such  a  grant  once  existed  ^. 

Under  the  head  of  proprietors  of  parcels  of  rectorial  tithes,  may 
be  comprehended  lords  of  manors  and  owners  of  lands,  who  are 
entitled  to  tithes  in  pernancy,  as  appurtenant  to  their  manors  and 
lands,  either  by  virtue  of  a  perpetual  recompense  or  consideration 
in  lieu  of  tithes,  paid  annually  to  the  incumbent  of  the  benefice. 


*  Stat.  SS  Hen.  VIII.  c.  7. 

**  Lord  Redeidale,  io  Norbury  ▼. 
Meade,  in  Dom.  Proc,  on  appeal 
from  the  Exchequer,  s  Bligh's  P.  C. 
Sll. 

<"  Charlton  ▼.  Charlton,  Bunb.  325. 
3  E.  &  Y.  33.    Gw.  715.    But 


Ferrars  v.  Pellatt,  Eyre's  MSS.  Gw. 
1601.  Boulton  V.  Richards,  6  Price, 
483.  3  E.  &  Y.  949.  Gw.  1907. 
S.  C.  9  Price,  671.  sE.  AYJloes. 
*  WoUey  V.  Piatt,  M'Leland,  468. 
SE.&Y.  1167. 
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or  by  a  real  satisfaction  in  land  given  to  the  incumbent  and  his 
successors  fiyr  ever  in  lieu  of  tithes. 

The  owners  of  parcels  of  tithes  carved  out  of  the  tithes  be-  Tbe  ownen  of 
longing  to  impropriate  rectories,  since  the  statutes  of  dissolutions,  Sidtitha  m 
h..e  been  «,metunes  died  porticmist,,  bul  very  unpniperly ;  be-  ;^^ 
cause,  as  it  will  be  seen,  portions  of  tithes  are  wholly  distinct  from  portiooiiti. 
and  collateral  to  the  rectory. 
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SECTION  III. 


Definition  of 
Ticin  and  Ticar- 
agei. 


Origin  of  en- 
dowments of 
vicingefl. 


Appointment  of 
▼iean. 


Of  vicars  and  vicarages  generally. 

A  vicAB  iff  one  that  has  a  spiritual  promotion  or  living  under 
the  parson,  and  is  so  denominated,  as  officiating  vice  ejusj  in  his 
place  or  stead,  and  having,  as  vicegerent  of  the  parson,  the  cure 
of  souls  within  the  parish  where  he  is  vicar.  And  such  a  promo- 
tion or  living  is  called  a  vicarage,  which  is  a  part  or  portion  of 
the  parsonage  or  rectory  assigned  for  the  maintenance  of  the  vicar 
by  the  parson,  patron,  and  ordinary  upon  the  appropriation  of  the 
parsonage.  This  part  or  portion  is  in  some  places  a  pension,  or 
an  annual  sum  of  money  certain ;  but  in  most  places  it  is  a  part 
of  the  tithes  in  kind,  which  most  commonly  consists  of  the  small 
tithes :  in  some  places  he  has  a  part  of  the  great  tithes,  and  also 
of  the  glebe ;  and  such  a  one  is  called  a  vicar  endowed  *. 

Endowments  of  vicarages  were  for  the  most  part  made  upon 
the  appropriation  of  churches  to  religious  houses ;  yet  sometimes 
the  parsons,  patrons,  and  ordinaries  endowed  vicarages  without 
any  appropriation  of  the  parsonage :  and  if  upon  such  endowment 
the  vicar  was  charged  with  the  cure,  as  was  usually  the  case^  the 
parsonage  became  a  sinecure  **. 

These  appropriating  corporations,  or  religious  houses,  were  ac- 
customed to  depute  one  of  their  own  body  to  perform  divine  ser- 
vice ^d  administer  the  sacraments,  in  those  parishes  of  which 
they  thus  became  the  parsons.  This  officiating  minister  was  in 
reality  no  more  than  a  curate,  deputy,  or  vicegerent  of  the  appro^ 
priator,  and  therefore  called  vicariuSf  or  vicar.  His  stipend  was 
at  the  discretion  of  the  appropriator,  who  was  however  bound  of 
common  right  to  find  somebody  qui  illi  de  temporalibua^  episcopo 
de  spirituaUbiM,  debeat  respondere^.    But  this  was  done  in  so 

*  Bum's  EccL  L.  tit  Vicar.  Degge,  a  parsonage  a  vicarage  shall  be  com* 

Part  I.  Chap.  XIII.    Grodolph.  Chap,  petently  endowed,  see  tvpri^  p.  67. 
XVm.     As  to  the  law,  which  re-        ^  Degge,  Part  I.  Chap.  Xni. 
quins  that  upon  the  appropriation  of       *  i  BlacL  Com.  S87. 
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flcandakiu  «  numner,  and  the  pnishes  soffered  so  miidi  by  the 
nq^Iect  of  the  appropriaton,  that  the  legislature  was  forced  to  iii« 
terpose :  and  accordingly  the  statutes  of  15  Ric.  II.  e.  6.  and  4 
Hen.  IV.  c.  13.  were  passed,  the  effect  of  which  has  been  already 
mentioned  in  treating  of  parsonages.  The  endowments  in  conse- 
quence of  these  statutes  have  usually  been  by  a  portion  of  the  glebe, 
or  land,  belongbg  to  the  parsonage,  and  a  particular  share  of  the 
tithes  which  the  appropriators  found  it  most  troublesome  to  col- 
lect, and  which  are  therefore  generally  called  privy  or  small 
tithes ;  the  greater,  or  predial  tithes,  being  still  reserved  to  their 
own  ose.  But  one  and  the  same  rule  was  not  observed  on  the 
endowments  of  all  vicarages.  Hence  some  are  more  liberally  and 
some  more  scantily  endowed,  and  hence  the  tithes  of  many  things, 
as  wood  in  particular,  are  in  some  parishes  rectorial,  and  in  some 
vicarial  tithes  *. 

The  parson,  by  making  the  endowment,  acquires  the  patronage  Hm 
of  the  vicarage.  For  in  order  to  make  the  appropriation  of  a  bdoag^'ofl 
parsonage,  the  inheritance  of  the  advowson  was  (^necessity  to  be  ™o'^"s^^ 
trmsfetred  to  the  cotporaticm  to  which  the  church  was  to  be  spu 
piopriated ;  and  the  vicarage  being  derived  out  of  tiie  parsonage, 
the  patronage  of  the  vicarage  belongs  of  common  right  to  the 
parsonage.  Hence  if  the  parson  make  a  lease  of  the  parsonage, 
the  patronage  of  the  vicarage  passes  as  incident  thereto '^. 

But  ihe  patronage  of  the  vicarage  may  be  severed  from  the  Thepatroiu^ 
parsonage.    And  a  layman  might  be  patron  of  a  vicarage  as  well  may  be  ^SSk 
as  the  parson,  and  so  might  the  king.    Hie  advowson  of  a  vicar-  ^  thepurMn- 
age  may  also  be  appendant  to  a  manor  1^  prescription ;  and  in  The  adrowMm 
sach  case  it  shall  be  mtended,  that  it  was  granted  by  the  parson  ^^^^^Sid- 
before  the  time  of  memory  ^.     So  the  parishioners  may  prescribe  u>^  ^  «  manor. 
to  li»Te  the  choice  of  the  near-.  ^S^^ 

It  eeeau,  that  at  the  oommon  lav,  before  the  statute  of  14  Ed.  choote  tbeTieir. 
III.*  the  freehold  of  the  vicarage  remiuned  in  the  parson,  but  ^  vicarue  ia 
now  the  freehold  of  the  possessions  of  the  vicarage  is  in  the  vicar ;  '^  ^  ^<^« 
for  by  that  statute  it  is  enacted,  that  parsons,  vicars,  &c.  shall 

*  1  Black.  Com.3S7.  *  Code i^ Hitoed^ 9  Ra  904.    1 

^  17  BA  Ul  ^U   %  Ro.  Abr.  69.      E.  &  Y.  S86. 

^  Dc«e,.BvtLChspi.XItL  *  8ci.cn.  ft.    4]L.ftY.7. 
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A  parsonage  and 
▼icarageare 
distinct  bene- 
fices. 

The  vicarage^  if 
impoverished, 
may  be  reunited 
to  the  parsonage. 


Hie  mere  non- 
presentation  of  a 
▼icar,  is  no  proof 
of  a  discontinu- 
ance of  the 
▼icarage;  some 
evidence  of  its    * 
re-union  to  the 
parsonage  is 
requisite. 


Augmentatioiis 
of^Soragei. 


have  deveral  writs  of  juris  utrum  for  possessions  annexed  to  vicar- 
ages, &C.  and  shall  recover  by  other  writs,  in  the  same  manner  as 
parsons  of  churches. 

It  should  also  be  observed,  that  although  a  vicarage  is  derived 
out  of  the  parsonage,  yet  a  parsonage  and  vicarage  are  two  dis- 
tinct ecclesiastical  benefices*. 

It  is  said  in  the  books,  that  if  the  vicarage  be  diminished,  the 
vicar  shall  have  more  of  the  parsonage ;  and  if  the  parsonage  be 
impoverished,  the  vicarage  shall  be  reumted  to  the  parsonage^. 
But  this  must  be  considered  as  wholly  within  the  discietion  of 
the  parson  or  patron,  and  the  ordinary,  who,  on  the  vacation  of 
the  vicarage,  may  restore  it  to  the  parsonage  ^. 

There  is  an  early  case  relating  to  the  discontinuance  of  vicar- 
ages, and  their  reunion  to  the  rectories  out  of  which  they  were 
derived,  which  tends  materially  to  elucidate  the  law  on  that  sub- 
ject. In  the  case  alluded  to,  it  appeared  by  the  evidence  of  the 
plaintiff,  that  in  the  time  of  King  Edward  III.  the  rectory  was 
appropriated,  and  a  vicarage  then  endowed.  On  the  other  dde  it 
was  shewn,  that  for  a  hundred  and  sixty  years  past  there  had  not 
been  any  vicar  presented,  until  the  plaintiff  obtained  a  present- 
ation from  the  Queen  by  colour  of  lapse ;  and  it  was  insisted*  that 
as  it  had  continued  so  long  in  this  manner,  it  reunited  again  to 
the  rectory.  But  the  court  informed  the  jury,  that  although  a 
vicarage  is  always  taken  out  of  the  parsonage,  and  for  the  neces- 
sity thereof  may  be  reunited  to  supply  the  parsonage,  yet  by  con- 
tinuance of  time  in  not  presenting  a  vicar,  which  is  the  de&ult  of 
the  parson  himself,  it  ought  not  to  be  adjudged  to  be  a  disconti- 
nuance of  the  vicarage,  but  some  evidence  ought  to  be  given  of 
the  reunion  thereof^. 

The  endowments  of  vicarages  having  been  found  in  many  in- 
stances inadequate  to  the  maintenance  of  the  vicars,  various  acts 
of  parliament  have  been  from  time  to  time  passed  for  improving 


*  Year  Book,  31  Hen.  VI.  is.  i. 
1  £.  &  Y.  36.  Briton  v.  Ward, 
Pkdnu  113.  Turn.  MS.  Rep.  37.  1 
E.  &  Y.  298. 

«  31  Hen.  VI.  IS.  1.    1  E.  &  Y. 

S6. 


*  8  Ro.  Ab.  337.  D^ge,  Part  L 
Chap.  Xin.  Staffi>rd's  case.  Ley.  1 4. 
I  E.  &  Y.  181. 

*  Robiiuon  ▼.  Bedell,  Cro.  £1.  S7S. 
1E.&Y.  155.    Gw.  BSl. 
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and  perpetuating  the  augmentations  of  such  small  vicarages,  which 
have  been  made  by  ecclesiastical  persons,  and  for  augmenting  the 
value  of  small  benefices;  as  the  statutes  of  I7  Car.  II.  c.  3., 
29  Car.  II.  c.  8.,  2  &  3  Ann.  c.  11.,  5  Ann.  c.  24.,  6  Ann.  c.  27., 
1  Geo.  sUt.  2.  c.  10.,  3  Geo.  c.  10.,  36  Geo.  III.  c.  83.,  43  Geo. 
III.  c.  107.9  45  Geo.  III.  c.  84.  By  the  statute  2  &  3  Ann.  c.  11., 
in  particular  the  revenues  of  the  first  fruits  and  tenths  were  granted 
in  perpetuity  for  the  augmentation  of  the  maintenance  of  the  poor 
cleigy,  and  several  acts  of  parliament  have  since  passed  for  mak- 
ing the  provisions  of  that  statute  more  effectual  *. 

A  poor  vicarage  may  be  entitled  to  an  augmentation  under  the 
statute  of  29  Car.  II.  c.  8.,  although  it  was  not  expressly  reserved 
for  the  benefit  of  the  vicar,  by  the  instrument  in  which  the  reser- 
vation is  made ;  and  a  constant  regular  payment  is  evidence  of 
such  title  ^. 

*  5  Ami.  c.  24.    Stat.  6  Ann.  c«  27.     45  Geo.  III.  c.  S4. 
1  Geo.  ft.  2.  c.  10.  3  Geo.  c.  10.   3S        ^  Benson  v.  Dean  and  Chapter  of 
Geo.  III.  c.  SS.    43  Geo.  III.  e.  107.     York,  1  Ves.  91. 
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SECTION  IV. 

Of  a  portion  of  tithes. 

Definition  of  a         A  PORTION  of  tithes^  in  the  proper  legal  sense  of  the  term,  has 
and  its  ori^m*^'  l'>cen  defined  to  be,  "  where  a  man  has  any  profit  of  tithes,  within 

the  parish  of  another  parson,  or  vicar;  and  its  origin  was  before 
the  council  of  Lateran,  at  which  time  it  was  lawful  for  every  one 
to  distribute  and  pay  fireely  at  his  will  his  tithes  or  any  portion 
thereof  to  any  church,  according  to  his  best  devotion ;  and  there 
was  no  restraint  to  any  church  or  parish  in  certain ;  so  by  con- 
tinuance that  grew  to  be  a  right  and  title,  and  this  was  given  for 
prayer,  or  devotion.*^* 

But,  in  respect  to  this  definition,  it  should  be  observed,  that 
although  the  council  of  Lateran^  is  frequently  mentioned  in  the 
books,  as  the  period  when  it  ceased  to  be  lawful  for  any  person 
to  pay  his  tithes  to  any  church,  yet  it  must  not  be  concluded 
that  the  parochial  right  to  tithes  was  established  at  that  time. 
For  it  has  been  clearly  shewn  by  Selden,  Lord  Coke,  and  others, 
that  the  parochial  right  was  not  settled  until  some  time  after 
the  second  year  of  the  reign  of  King  John,  and  many  years  after 
the  holding  of  that  council^.  This  subject  having  been  treated 
of  in  a  former  part  of  this  work,  it  will  be  sufiicient  for  the  pre- 
sent purpose  to  observe,  that  before  the  establishment  of  the 
parochial  or  common  law  right  to  tithes  in  the  thirteenth  cen- 
tury, rectors  could  not  claim  any  tithes  whatsoever  within  the 
limits  of  their  respective  parishes,  except  on  the  foundation  of  a 
grant  or  prescriptive  usage  of  payment.  In  short,  a  rector 
could  no  more  demand  the  tenth  part  of  the  produce  of  any  of 
the  lands  within  his  parish  without  shewing  a  title  by  grant  or 
prescription,  than  he  could  demand  the  inheritance  of  the  lands 
themselves.     But  it  is  quite  certain,  that  voluntary  grants  or 

«  The  Dean  and  Chapter  of  Biis*  *'  A.  D.  1179. 

tol's,  or  the  Serjeant's  case,  Dy.  83.  a.  '  s  Inst.  641.    SelcL  Hist.  Chap. 

1  E.&Y.  51.   Gw.ll9.   2  Inst.  641.  VIII.  Sec,  XXIII.    Degge.  Part  11. 

Lynd.  de  locato  et  conducto,  verfoo  Chap.  II. 
portiones. 
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arUtmry  coiuecrations  of  tithes  to  spiritual:  persons  and  bodies^ 
{oT  pious  and  religious  purposes,  were  very  frequent  before  the 
settlement  of  the  parochial  right,  and  there  can  be  no  doubt,  but 
that  at  that  time  such  grants  had  in  many  instances  run  into  pra- 
sdiptive  rights.  In  some  cases,  according  to  Selden,  the  grants 
were  purposely  suppressed  by  the  parties,  who  preferred  resting 
their  titles  upon  a  prescription  of  forty  years,  to  the  risk  of  pro- 
ducing their  title  deeds,  and  of  having  their  validity  called  in 
question  by  the  rectors  of  parishes*.  And  where  the  tithes  and 
the  lands  were  vested  in  the  same  person,  it  is  extremely  probable 
that  the  right  to  tithes  was  often  converted  into  a  prescription  in 
nan  decimando.  At  all  events  it  seems  quite  clear,  that  a  mere 
usi^  of  payment  of  tithes  of  lands  for  forty  years  without  in- 
terruption, to  a  spiritual  person  or  corporation,  would  have  con- 
ferred a  good  title  by  prescription  to  tithes  in  pernancy  ^.  And 
these  tithes  to  which  the  parties  were  so  entitled  by  grant  or  pre- 
scription before  the  establishment  of  the  parochial  right,  are  the 
same  which  are  now  legally  denominated  portions  of  tithes.  For 
where  any  tithes  had  become  vested  by  grant  or  prescription, 
as  they  lawfully  might  be,  in  any  spiritual  persons,  or  bodies, 
before  the  introduction  of  the  parochial  right,  the  law,  which 
then  for  the  first  time  imposed  upon  the  inhabitants  of  parishes 
the  obligation  of  paying  their  tithes  to  the  rectors  of  their 
respective  parishes,  did  not,  and  indeed  could  not,  divest  those 
persons  or  bodies  of  the  permanent  estates  of  inheritance,  which 
they  had  so  acquired  in  such  dthes  by  grant  or  prescription; 
and  therefore  the  effect  of  the  establishment  of  the  parochial 
right,  was  merely  to  annex  to  the  rectory  such  tithes  within  the 
parish  as  were  not  then  vested  by  a  special  title  in  any  other 
person  or  body  ^. 

Hence  it  is  manifest,  that  those  particular  interests  in  tithes,  Ponioiu  of 
which  were  created  by  grant  or  prescription,  before  the  establish-  „natS^to  anT 
ment  of  the  parochial  or  common  law  riirht,  and  which  are  now  "cto^i  «©'  «n 

,  .  .  _  they,  in  any  cajc^ 

properly  denominated  portions  of  tithes,  were  never  annexed  to  merge  in  the 
any  rectory,  nor  do  they  in  contemplation  of  law  belong  to,  or  pari3?whcie  the 

landi  are  fituate, 
*  Selden'8Review,Cluip.VL  Degge,        ^2  Inst  653.     Degge,  Part  II. 

Ptft  II.  Chap.  11.  Chap.  II. 

*  Degge,  Part  II.  Chap.  II. 
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bear  any  relation  to  tbe  rectory  of  the  parish  in  which  the  lands, 
in  respect  of  which  they  are  due  and  payable,  are  situate,  but  are 
perfectly  collateral  to,  and  distinct  from  the  inheritance  of  the 
rectory.  And  therefore  they  never  can  be  legally  united  to,  or 
form  part  of  the  rectory;  for  although  a  portion  of  tithes  and 
the  rectory  may  happen  to  be  vested  in  the  same  person,  for  an 
equal  estate  in  fee,  the  portion  will  not  merge  in  the  rectory, 
but  wiU  continue  a  distinct  inheritance.  For  the  same  reason, 
it  will  not  pass  by  a  grant  of  the  rectory,  with  the  appurtenances, 
but  will  always  remain,  in  point  of  law,  a  thing  in  gross,  without 
any  connexion  with  the  rectory.  It  is,  however,  highly  pro> 
bable,  that  many  such  portions  have,  in  point  of  fact,  been  so 
blended  with  rectories,  that  they  are  no  longer  distinguifihable 
as  separate  inheritances. 

In  questions  between  rectors  and  portionists  concerning  the 
extent  of  their  respective  rights,  the  rector  is  entitled  to  stand 
upon  his  common  law  right,  and  the  <mus  probandi  is,  generaQy 
speaking,  thrown  upon  the  purchaser*.  But  where  a  defendant 
to  a  suit  for  tithes  by  a  rector  makes  out  a  clear  title  to  a  portion 
of  tithes,  and  there  has  been  no  perception  on  the  part  of  the 
rector,  the  onus  probandi  is  not  on  the  portionist,  although  neither 
party  can  define  the  extent  of  his  rights^. 

*  Ferran  ▼.  Pellatt,  Eyres,  MSS.        ^  BoultoDy.Richard8,9Price,67i. 
Gw.  160S.    See  Pellatt  y.  Ferrars,     3E.&Y.  1068. 
12  Bos.  &  Pul.  542.     2  £.  &  Y.  494. 
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SECTION  V. 
Of  tithes  of  extra-parochial  places. 

The  tithes  of  lands,  which  upon  the  fonnation  of  parishes  Extrft-ptrocfaid 
▼ere  not  united  to  any  parish,  and  which  are  commonly  denomi-  JlS^^^ 
nated  extra-parochial  places,  are  universally  payable  to  the  King,  **>«  ^^^  «'  '*« 
m  right  01  his  crown,  or  to  persons  denying  their  titles  under 
grants  from  the  crown*.     And  it  is  quite  immaterial  whether  such 
extrarparochial  lands  be  forest  land,  or  not^. 

But  a  parson  may  have  tithes  by  prescription  in  an  extra- 
parochial  place  ^. 

The  origin  of  the  payment  of  extra-parochial  tithes  to  the 
King  cannot  now  be  discovered,  but  they  are  said  to  be  vested 
b  him  in  trust  and  confidence  that  he  will  distribute  them  for 
the  general  good  of  the  church*'. 

The  cases  in  the  books  relating  to  extra-parochial  tithes  are 
neither  numerous  nor  important.  In  one  case  it  was  resolved  by 
the  Court  of  Exchequer,  that  the  King  was  entitled  to  the  tithes 
of  agistment  for  cattle  depastured  on  the  extra-parochial  lands  of 
the  forest  of  Exmoor,  although  it  was  in  his  own  possession*. 

Lands  must  be  parcel  of  a  parish  by  prescription  or  act  of  par- 
liament ^ 

The  crown  has  sometimes  granted  tithes  of  extra-parochial  Amrti. 
lands  lying  within  forests,  under  the  name  of  lands  de  novo 

■  8  Inst.  647.    18  Ed.  I.    1  Rot     Price,  39.    s  E.  &  Y.  986.    Gw. 

PbtL  37.  No.  34.     1  £.  &  Y.  4.     53      1943. 

Ed.  I.    1  Rot.  Pari.  63.  No.  38.     1  ^  Attorney-General  ▼•  Lord  £ard- 

E.&Y.  6.   S2Ed.  III.  Lib.  Ass.  28.  ley»  8  Price  39.  3E.&Y.  986.  Gw. 

101.  pL  75.     1  £.  &  Y.  17.    Banister  1945. 

T.Wright,  Styl.  137.    1  E.& Y.404.  "  14  Hen.  IV.  17.  14.     1  E.  &  Y. 

Mills  T.  Edbroke,  i  Wood,  47.    l  £.  29. 

k  Y.  425.      Shaw  v.  Topping,    1  '  l  Black.  Com.  113. 

Wood,  545.     1  E.  &  Y.  707.    Shaw  *  Mills  v.  Edbroke,  1  Wood,  47. 

▼.  Styles,  2  Wood,  4.     1 E.  i  Y.  710.  1  E.  &  Y.  425. 

Attorney-General  v.  Lord  Eardley,  s  '  Banister  v.  Wright,  Styl.  137.    l     . 

E.  &  Y.  404. 
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[chap.  III. 


Furpresture. 


Boiuidt  ofpft- 


assariatis  et  assartandis*.  In  a  case^  where  King  Edward  I. 
granted  to  the  Bishop  of  Llandaff  all  tithes  arising  upon  the 
lands  in  or  before  the  reign  of  Edward  I.,  or  at  any  time  since 
assarted,  or  to  be  assarted;  it  was  said  by  the  Court  that  the 
assarting  of  lands  was,  when  private  persons  had  lands  within 
the  regard  of  the  forest,  they  could  not  pluck  up  the  timber  or 
underwood  by  the  roots,  and  make  it  arable  land,  without  an 
application  to  the  crown  for  a  writ  of  ad  quod  damnum,  and  if  it 
was  returned,  that  there  was  no  damage,  a  license  to  assart  was 
granted^ ;  that  purpresture  was  different  from  assarting,  because  it 
is  felling  the  timber,  but  not  plucking  it  up  by  the  roots.  And  the 
assart  was  treated  with  much  more  severity  by  the  forest  laws 
than  a  purpresture,  because  by  an  assart  the  cover  for  the  game 
was  effectually  destroyed^.  And  the  Court  held  in  this  case, 
that  under  a  grant  of  tithes,  arising  from  lands  de  novo  assariatis 
et  asaartandis,  the  grantor  was  not  entitled  to  tithes  of  those 
parts  of  the  forest  in  the  occupation  of  the  keepers,  there  being 
no  pretence  for  calling  these  lands  assarts,  because  they  are  the 
demesne  lands  of  the  King,  occupied  by  himself  through  his  ser- 
vants ;  nor  was  the  grantor  entitled  to  tithes  of  land  inclosed  by 
a  private  person  by  encroachment  on  the  forest,  this  not  being  an 
assart,  but  a  purpresture.  In  another  case  it  is  said,  that  Lord 
Chief  Baron  Comyns  seemed  to  be  of  opinion,  that  the  words  de 
novo  assartatis  et  assartandis,  in  a  grant  of  Edward  I.,  should  be 
construed  to  extend  only  to  such  lands  as  were  at  that  time  assarted, 
or  intended  shortly  to  be  so,  and  not  to  such  as  in  foture  ages 
should  happen  to  be  assarted,  especially  if  no  tithes  have  been 
usually  paid'. 

By  the  fifty-second  section  of  the  statute  of  15  Car.  II.  c.  17*> 


■  55  Ed.  h  1  Rot.  Pari.  165.  No. 
38.  1  E.  &  Y.  6.  3S  Ed.  I.  Rot. 
Pari.  No.  58.  1  £.  &  Y.  6.  4  Ed. 
III.  2  Rot.  Pari.  44.  No.  61.  1  £. 
fr  Y.  15.  Evans  v.  Newell,  Bunb. 
128.  1  E.  &  Y.  788.  Bond  ▼.  Bar* 
row,  Bunb.  312.    2  E.  &  Y.  52. 

*»  Parry  v.  Harvey,  MS.  Gw.  1491. 
3E.  &Y.  1376. 

*  See  Evans  v.  Newell,  Bunb.  1 28, 


1  E.  &  Y.  788.  Spelm.  verb,  assart. 
Manwood,  c.  9.  st.  4.  Ed.  I.  Du- 
fresne's  Glossary,  tit.  Exartus.  Blunt*s 
Diet.  verb,  assart.  Jacob's  Diet.  verb, 
assart. 

'  See  Dufresne's  Glossary,  tit.  Pur- 
presture. Hastall,  tit.  Forests.  Charta 
de  foresta,  9  Hen.  HI. 

*  Bond  v.  Barrow,  Bunb.  312,  S 
E.  &  Y.  52. 
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entitled  ^'  An  act  for  settling  of  the  dndnage  of  the  great  level  nshes  in  the 
of  the  fens,  called  Bedford  Level,''  it  is  enacted,  "  That  no  ascer-  ^^^'^  ^''^' 
taining  or  dividing  of  the  said  drained  or  new  improved  lands  by 
the  said  commissioners  as  aforesaid  shall  conclude  the  King's  Ma- 
jesty his  heirs,  successors  or  assigns,  or  any  other  person  or  per- 
sons^  as  to  the  hounds  of  parishes,  to  any  other  intent  or  purpose 
than  subjecting  the  same  to  taxes  and  contributions,  and  episcopal 
jurisdictions,  and  not  as  to  the  right  of  tithes,  or  any  other  pur^ 
pose  whatsoever,  nor  shall  be,  or  be  used  in  evidence  concern^ 
iog  the  ^dJneJ* 
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Of  a  preemption  of  a  title  to  tithes,  against  the  parochial  or  common 

law  right  of  the  rector  of  a  parish. 

« 

Unsettled  sute  It  may  be  safely  affirmed  tbat  there  is  no  branch  of  the  law  of 
of  presumption  tithes  which  is  in  a  more  unsatisfactory  state,  than  the  law  of 
of  a  title  to         presumptions  of  titles  to  tithes,  against  the  parochial  or  common 

tithes.  ^  .     ^  4»  • 

law  right  of  rectors  of  parishes,  and  in  particular  of  impropriate 
rectors.  And  this  seems  the  more  remarkable,  when  it  is  con- 
sidered that  the  subject  is  of  great  importance,  and  has  been  very 
frequently  and  very  elaborately  discussed  in  the  Courts  of  law  and 
equity. 
Diversity  of  The  Uncertain  and  unsettled  state  of  the  doctrine  of  presump- 

Se"iaw'o7pTe^*'  ^ions,  and  the  principal  questions  on  which  a  difference  of  opinion 
sumption.  jj^g  existed  amongst  the  judges,  are  very  forcibly  described  by 

Lord  Eldon,  in  a  case  of  this  nature,  which  came  before  him,  upon 
an  appeal  from  a  decree  of  the  vice-chancellor.  On  this  occasion, 
the  lord-chancellor  observed,  '^  this  doctrine  of  presumption  is  of 
great  importance  in  the  law  of  the  country,  and  ought  to  be 
settled.  If  you  look  at  the  cases  in  which  the  question  has  been 
discussed,  what  is  necessary  to  prove  title  to  tithes  ?  Some 
say,  you  must  produce  the  grant,  others  that  you  must  give  evi- 
dence  of  the  existence  of  the  grant ;  others  say,  that  if  there  be 
nothing  more  than  non-payment  to  the  rector,  and  if  the  title 
deeds  of  the  land-owner  contain  tithes,  but  he  has  not  received 
them,  that  will  not  do  against  a  rector:  others  say,  that  you  must 
prove  that  the  deed  contains  a  fair  description  of  what  you  call 
tithes,  and  that  there  has  been  enjoyment  under  the  title.  Some 
say,  that  will  not  do  against  spiritual  rectors,  others  say,  that  it 
will,  and  that  a  jury  may  in  such  cases  be  properly  directed  to 
presume  title.  Others  say,  it  ought  to  be  incumbent  upon  those 
who  call  for  the^pvesumption  to  be  raised  at  law  that  they  have 
become  lawfully  entitled  to  the  tithes,  to  shew  that  they  have  used 
reasonable  diligence  to  ascertain  that  the  origin  of  the  title  cannot 
be  shewn.''* 

*  Williams  v.  Bacon,  E.  1SS5.  MS.     Bacon,  1  Sim.  &  Stu.  415.    3  £.  &  Y. 
'     S  E.  &  Y.  1178.    See  Williams  v.     1105. 
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Sacli  bring  the  state  of  this  very  important  bmrn^  of  tlie  law, 
the  onlj  safe  mode  of  treating  the  subject  seems  to  be,  to  take  a 
brief  TOTiew  of  all  the  principal  elises,  in  their  chronological  order, 
and  to  state  the  opinions  whidi  have  been  from  time  to  time  de- 
clared by  the  judges  on  the  subject,  and  in  what  respects  they 
have  been  confirmed  or  contradicted  by  subsequent  authorities. 

In  the  first  place  however,  it  is  necessary  to  state,  that  there  Distinction  be^ 
is  a  rery  material  difference  between  a  mere  prescription  in  nan  gumption*^ title 
decwiando.  and  a  presumption  of  title  airainst  a  rector  of  a  narish;  ^  ^^  ^  ^ 

'  ■  *  ^  *  mere  prescnp- 

fer  much  of  the  difficulty  and  uncertainty  which  has  prevailed  in  tion  m  mm  ded- 
questions  of  this  nature  seems  to  have  arisen  from  the  want  of  a 
due  attention  to  that  distinction.  In  respect  to  the  first  species 
of  defence,  it  is  clearly  settled  by  a  great  number  of  judicial  de» 
dsions,  that  no  title  by  prescription  to  tithes  in  pernancy,  nor  in 
discharge  absolutely,  in  nan  decimandOj  can  be  set  up  against  a 
lay  impropriator,  in  any  case  where  such  prescription  would  not  be 
equally  available  against  an  ecclesiastical  rector ;  that  is  to  say,  a 
mere  layman  cannot  prescribe  in  either  case,  unless  he  begins  the 
prescription  in  a  spiritual  person  or  body ;  as,  for  example,  in 
an  abbot  or  prior  of  a  religious  house  dissolved  in  the  reign  of 
King  Henry  the  Eighth  *.  And  the  reasoning  upon  which  diis 
rule  of  law  is  founded  seems  to  be  quite  satis&ctory  ;  for  to  maike 
any  suc^  a  prescription  valid  in  law,  it  must  have  had  its  origin 
beftve  the  time  of  legal  memory;  and  therefore,  a  prescription 
by  a  mere  layman  to  have  tithes  in  pernancy,  or  be  disdiaiged 
from  tithes  absolutely,  can  never  be  supported ;  for  the  law  has 
always  been,  that  no  person  who  could  not  hold  tithes  in  pernancy 
was  capable  of  prescribing  to  be  discharged  of  tithes.  Now  the  law 
will  ti^e  notice  that  laymen,  except  in  special  cases,  as  upon  a  per- 
petual consideration  given  in  lieu  of  tithes,  were  incapable  of 
tithes  until  long  after  die  time  of  legal  memory ;  that  is  to  say, 
until  the  dissolution  of  monasteries  in  the  27th  year  of  Hen.  VIII. 
and  therefore  it  is  obvious,  that  a  prescripdon  by  a  mere  layman, 

*  Charlton  v,  Charlton,  Bunb.  325.  Edwards,  3  Anstr.  702.  2  E.  &  Y.  427. 

2  £.  &  Y.  33.  Gw,  715.  Corporation  Gw.  1 442.    Lord  Petre  v.  Blencoe,  3 

of  Bury  y.  Evans,  Com.  Rep.  64J.  Anstr.945.  2E.&Y.467.  Gw.l4S4. 

BuiA>.  345.    2  E.  &  Y.  72.    Ow.  757.  Clavill  y. Oram,  MB.    -Gw.  1054.    s 

Fanshaw  ▼.  Rolherham,  1  Eden.  276.  E.  &  Y.  1369. 
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not  commencixig  his  title  in  a  spiritual  person,  must  fiul  for  want 
of  a  sufficient  continuance  of  time.  And  as  to  this  point,  it  can 
make  no  difference  whether  the  prescription  is  allied  against  an 
ecclesiastical  or  a  lay  rector ;  for  a  temporal  person  succeeding  a 
spiritual  person  in  the  perception,  as  well  as  in  discharge  of  tithes, 
is  to  be  considered  as  a  spiritual  person  *. 

But  the  law,  as  has  been  already  observed,  has  created  a  very 
important  distinction  between  a  title  by  prescription  to  tithes  in 
pernancy,  or  in  discharge  of  tithes,  and  a  presumption  of  a  title 
to  tithes ;  for  in  the  fonner  case  the  right  must,  as  it  is  well  known, 
be  supported  by  a  usage  or  enjoyment  firom  time  immemorial,  in 
the  strict  legal  sense  of  the  term;  whereas,  as  it  will  be  seen 
hereafter,  a  presumption  of  title  to  tithe  may  be  supported  upon  a 
usage  of  a  hundred  years,  or  a  less  extended  period  of  time. 
Hence  it  is  obvious  that  a  presumption  of  title  may  exist,  where 
prescription  cannot. 

A  presumption  of  a  title  to  tithes  against  the  common  law  right 
of  a  rector,  that  is  to  say,  of  a  title  to  tithes  in  pernancy,  where 
no  regular  deduction  of  title  can  be  shewn  by  grant  or  convey- 
ance of  such  tithes  from  any  person  in  whom  the  rectory  has  been 
formerly  vested,  and  where  possession  or  usage  is  admitted  as 
evidence  of  some  grant  or  conveyance,  which  once  existed,  but 
which  has  been  lost  by  accident  or  the  injuries  of  time,  depends 
very   much  upon   the  question,  whether,   at  the  time  of  the 
supposed  grant,  the  person  or  body  in  whom  the  rectory  was 
vested,  and  by  whom  the  tithes  must  be  presumed  to  have  been 
granted,  possessed  the  power  of  alienating  the  possessions  of  the 
rectory;  and  if  so,  whether  at  the  time  of  such  supposed  grant, 
the  person  or  body  to  whom  the  tithes  are  supposed  to  have  been 
conveyed,  were  by  law  capable  of  having  tithes  in  pernancy. 
iBwhAteuesA        It  may  be  laid  down  as  a  general  rule,  that  a  title  to  tithes 
S^*to^es»  *  in  ft  layman  could  not  be  lawfully  acquired,  and  consequent- 
"gnrt  tiberom.  ^^^  *  prcsumption  of  title  to  tithes  in  a  layman,  against  the  com- 
mon law  lij^tof  mon  law  right  of  the  rector,  can  only  be  raised  in  the  two  foUow- 

ing  cases.  First,  where  the  facts  of  the  case  are  sufficient  to  raise 
a  presumption  of  a  grant  by  the  rector,  of  part  of  the  tithes  be- 
longing  to  the  rectory,  to  another  spiritual  person  or  body,  firom 

*  Fansbaw  ▼.  Rotherhain,  1  Eden,  276.    2  E.  &  Y.  158,    Gw,  1177. 
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irhom  the  party  who  raises  the  presumption  derives  his  title ;  as, 
for  example,  where  a  rectory  was  appropriated  to  a  monastery, 
and  a  part  of  the  tithes  belonging  to  the  rectory  were  conveyed 
or  released  to  another  religious  house,  before  the  dissolution  of 
monasteries,  and  have,  since  the  dissolution,  come  into  lay  hands*. 
Secondly,  where  the  parsonage  was  appropriated  to  a  religious 
boose,  and  came  to  the  crown  in  the  reign  of  Henry  VIII.,  and 
there  is  ground  for  presuming  that  the  tithes  have  been  severed 
from  the  rectory  since  the  dissolution,  and  conveyed  by  the  crown 
or  its  grantees  to  a  lay  person.  These  seem  to  be  the  only  cases 
in  which  there  could  have  been  a  lawful  capacity  in  the  rector  to 
alienate,  and  the  presumed  grantee  to  receive,  a  conveyance  of 
tithes. 

In  respect  to  the  first  case  of  a  supposed  conveyance  of  a  part  of  PKnmmtion  of 
the  tithes  of  a  rectory  firom  one  spiritual  person  to  another,  it  is  ^[ritual  penon^ 
to  be  observed,  that  although  incumbents  of  benefices  performing  J?  *"^*^*]i^jL 
divine  services  possessed  the  power  of  alienating  any  part  of  their  of  diatolution. 
tithes,  or  other  spiritual  possessions,  of  their  rectories,  concurreniU 
bus  its  qui  jure  requirebantur,  where  such  concurrence  was  ne- 
cessary, until  the  passing  of  the  restraining  statutes  in  the  reign 
of  Queen  Elisabeth ;  yet  it  seems  that  such  alienations  could  not 
be  made  by  spiritual  incumbents  of  benefices,  unless  in  considera- 
tion of  a  perdurable  and  perpetual  recompense.    But  it  was  dear- 
ly otherwise  in  respect  to  parsonages  appropriate ;  for  spiritual 
corporations,  as  the  abbots,  priors,  &c.  of  religious  houses,  to 
whom  any  parsonages  were  appropriated,  might  undoubtedly  have 
made  an  absolute  conveyance  of  any  part  of  the  tithes  belonging 
to  such  parsonages,  or  might  have  released  them  to  the  owner  of 
the  land,  by  deed  or  other  assurance  in  law. 

But  it  is  very  material  to  observe,  that  this  power  of  alienating 
their  spiritual  possessions,  which  was  vested  in  ecclesiastical 
corporations,  was  so  far  limited  in  its  operation,  that  it  merely 
enabled  them  to  convey  or  release  the  tithes  to  other  spiritual 
penons,  and  did  not  empower  them  to  make  any  absolute  grants 
of  tithes  to  laymen,  because  they  were  by  law  incapable  of  holding 
tithes  in  pernancy.  However,  it  does  not  appear  that  there 
^  been  any  judicial  determination  founded  upon  a  presumption 

"  Norbury  v.  Meade,  3  Bligh's  P.  C.  21 1. 
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of  a  conveyance  firom  one  spiritual  person  to  another  spiritual 
perscm  or  body,  before  the  dissolution  of  monasteries;  nor  indeed, 
does  it  appear  that  the  question  was  ever  seriously  raised,  ui^til  it 
was  suggested  by  Lord  Redesdale,  in  the  debate  in  the  House  of 
Lords,  in  the  case  o£  Meade  v.  Norbury :  and  therefore  for  the 
present,  well  founded,  as  it  undoubtedly  is,  in  reason  and  law,  it 
seems  to  rest,  in  point  of  direct  authority,  upon  the  opinion  of 
that  noble  and  learned  person.    But  as  the  point  is  of  great  im- 
portance, the  arguments  urged  by  Lord  Redesdale  on  that  head 
will  be  hereafter  mentioned,  in  referring  to  the  decision  of  the 
House  of  Lords  in  that  case. 
Preaumptioii  of        With  respect  to  the  second  case  of  a  presumption  of  a  grant  of 
ky^prop^tor  tithes  by  a  lay  rector  since  the  statute  of  dissolutions,  it  is  to  be 
awce  tte  aiM<>.    observed,  that  lay  proprietors  of  parsonages  appropriate,  which 
teriei.  were  vested  in  the  crown  by  the  statutes  of  27  Hen.  VIII.  c.  28, 

and  31  Hen.  VIII.  c.  13,  have  always  enjoyed  the  same  power 
of  alienating  any  part  of  the  tithes  or  other  possessions  of  their 
rectories,  as  they  have  had  of  alienating  any  part  of  their  tem- 
poral possessions ;  and  that  firom  the  time  of  the  dissolution  to 
Ae  present  day,  such  tithes  have  lawfully  passed  by  the  same 
eonveyances  and  assurances  as  lands,  and  have  had  all  other  in- 
cidents belonging  to  temporal  inheritances.    And  therefore,  sdnce 
such  grants  could  be  lawfully  made,  and  are  liable  to  be  lost,  it 
seems  reasonable,  upon  general  principles,  that  the  same  evidence 
ought  to  be  admitted  as  the  foundation  of  a  presumption  that  they 
once  existed,  as  would  be  sufficient  in  the  case  of  lands  and  other 
MerenoD-pty-    hereditaments.    But  the  law  of  the  subject  seems  to  be  dearly 
u^ngstiaymeii,  Otherwise ;  for  the  determinations  upon  this  very  important  ques- 
iinoftefence       |jqq  g^  ^  ^^g  extent,  that  mere  non-payment  is  undoubtedly 
mandoftithei.    not,  even  amongst  laymen,  any  answer  to  the  demand  of  tithes. 

But  there  has  not  always  been  a  uniformity  of  opinion  on  this 
point  amongst  the  judges ;  and  some  even  of  those  who  have 
diought  themselves  obliged  to  submit  to  the  authority  of  the  de- 
cided cases,  have  expressed  themselves  dissatisfied  with  the  prin- 
ciple on  which  those  decisions  are  founded.  Thus  Lord  Chief  Baron 
Macd6nald,  in  a  case  of  this  nature,  which  came  before  the  Court 
in  1797  ^9  alluding  to  the  cases  in  question,  observes  "  these  de- 

.    *  Lofd  Petre  v.  Blencoe,  3  Aostr.  945.    2  £.  ft  Y.  467.    6w.  1 484. 
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temunatioiu  are  much  to  be  lamented.  I  should  have  liked  better 
to  have  found,  in  r^ard  to  tithes,  the  same  principle  of  dedsioB 
which  T^nlates  the  title  to  every  other  lay  fee.  If  non-payment 
fiir  any  lengdi  of  time  iEbnns  no  presumption  of  a  grant  of  the 
tithes,  then  the  length  of  enjoyment,  which  in  aU  other  cases  is 
the  best  possible  title,  serves  only  to  weaken  the  claim  of  exemp- 
tion fitMEn  tithes,  as  the  difficulty  of  tracing  its  origin  is  increased. 
In  the  present  case  it  is  hardly  credible  that  the  plaintiff  ^s  family 
have  cmiitted,  for  above  two  centuries,  to  exert  this  right,  from  mere 
forbearance  or  negligence.  But  the  cases  prevent  us  from  de- 
ciding on  the  ground  of  such  a  presumption.^  * 

But  although  all  the  cases  clearly  establish  the  proposition, 
that  mere  non-payment,  even  against  a  lay  rector  is  not  a  sufBdent 
ground  for  presumii^  a  titie  against  him^  yet,  as  to  the  evidence 
whidi  is  necessary  to  raise  the  presumpticm  of  a  grant,  they  m^ 
doubtedly  seem  to  leave  the  subject  involved  in  all  the  doubt  and 
uncertainty  mentioned  by  Lord  Eldon  in  the  case  allude  to  in 
die  beginning  of  this  section. 

The  ^rst  case  which  requires  to  be  noticed  on  this  head,  is  tiiat 
of  Medky  v.  Talmy  in  1602,  from  Lord  Chief  Baron  Dodd^s 
msnuacript  reports  ^.  In  that  case  the  bill  was  brought  by  the 
lessee  of  the  provost  of  Eton  of  the  impropriate  tithes  of  Leomins- 
ter, in  the  county  of  Sussex,  for  the  tithe  of  com  and  hay.  The 
defendant  inristed  that  his  lands  by  some  lawful  means  were  ^dis- 
diarged,  and  that  in  I65S  he  bought  the  lands,  and  all  tithes 
diereon.  Upon  the  hearing,  the  Court  declared,  that  though  the 
tenant  could  not  prescribe  in  mm  deomando,  yet  that  i^ainsta 
lay  impnipriator  they  would  presume  titiies  granted  to  the  terre 
tenaat,  no  tithes  having  ever  been  paid,  but  the  land,  as  swoni, 
looked  npon  as  tithe  free ;  and  though  the  occupier  ooudd  not 
Aew  the  grant,  and  although  the  defendant  had  insisted  that  the 
landa  were  free  or  dischaiged  from  tithes,  yet  the  Court  would 
intend  the  freedom  or  discharge  to  be  upon  the  non-payment,  and 
that  the  tithes  were  formerly  granted  away.  In  this  case  it  is 
observable,  that  the  defendant  insisted  only  on  a  deed  of  purchase 
of  the  land  tithe  free  in  1652,  and  consequentiy,  there  was  only 
forty-two  years^  possession  in  the  defendant. 

*  See  anUf  poge  89.  *  Dodd'i  M6. 168.     l  E.^  Y.  «to.    Ow.  559. 
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The  next  case  of  the  Corporation  of  Bury  v.  Evans  *,  although 
commonly  considered  as  belonging  to  this  class  of  cases,  is  not 
exactly  in  point ;  for  it  only  decides  that  there  can  be  no  pre- 
scription in  non  decimando^  by  a  mere  layman,  even  against  a 
lay  impropriator,  and  that  constant  non-payment  is  not  of  itself 
4BKifficient  presumptive  evidence  of  a  legal  discharge  firom  tithes, 
unless  the  lands  can  be  shewn  to  have  belonged  to  one  o£  the 
greater  abbeys,  or  to  have  been  otherwise  legally  exempted. 

The  case  of  Fanshaw  v.  More  ^  in  1743,  was  also  determined 
upon  the  ground  that  the  defence  set  up  was  a  direct  prescription 
in  non  decimando.  But  the  observations  of  Baron  Clark  bear 
very  strongly  upon  the  doctrine  of  presumption,  and  are  deserving 
of  great  attention.  He  says,  ^^  I  know  no  case  which  deserves 
more  consideration  than  this ;  for  though  the  authorities  against 
such  a  prescription  are  very  great,  yet  the  reason  of  them  grows 
weaker  every  day.  Before  the  Reformation,  all  tithes  were  ecclesi- 
astical ;  and  a  layman  could  have  tithes  by  way  of  discharge  only 
by  the  grant  of  parson,  patron,  and  ordinary.  Since  that,  there 
•are  many  other  ways  both  of  having  tithes  and  being  disdiarged 
•of  them.  Since  tithes  have  been  in  the  hands  of  lay  impropria- 
tors, many  persons  have  purchased  discharges  for  their  particular 
lands ;  yet  if  these  grants  are  lost  by  the  common  £ite  of  things, 
those  persons  must  lose  the  benefit  of  their  purchases.  And  that 
must  often  happen  though  inrolled,  or  any  other  way  is  taken  to 
preserve  them.  Very  few  records  relating  to  the  church  are  even 
now  extant ;  and  it  will  be  very  hard  that  time,  which  strengthens 
all  other  rights,  should  weaken  this.  And  the  resolution  in  Ho- 
bart  ^  seems  to  me  very  extraordinary,  and  hb  reasons  are  not 
aatisfiictory  to  me.  This  will  render  all  discharges  of  tithe  very 
precarious.  And  it  seems  very  extraordinary,  that  a  layman  may 
prescribe  upon  a  presumption  of  a  grant  being  lost,  for  a  portion 
of  tithes  in  the  soil  of  another,  even  against  the  rector  of  the 
parish  ^,  and  yet  cannot  prescribe  for  the  tithes  of  his  own  lands  in 

*  £.  1739.  Com.  Rep.  643.  Btmb.  ddered  as  holding  good  ^th  refer- 

S45.    S  £.  &  Y.  78.    Gw.  757.  ence  to  presumption  only,  and  not 

^  4  Joddrell's  MSB.  45.    2  E.  &  Y.  to  a  mere  prescription  tn  nan  ded^ 

92.    Gw.  780.  numdo. 
This  observation  must  be  con- 
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the  same  way.  If  therefore  I  should  concur  in  this  opinioii,  it  is 
merely  by  force  of  authorities,  for  I  think  that  the  reasoti  of  thd 
thing  is  strong  against  them.  I  allow,  that  authorities,  in  general, 
ought  to  prevail  in  law ;  because  great  inconvenioice  and  confb^ 
non  will  arise  from  overturning  established  rules  of  property. 
But  in  this  particular  case,  the  inconvenience  and  confusion  of 
property  will  be  much  greater  from  pursuing  these  resolutions, 
than  from  overturning  them.**^ 

The  case  of  Fanshaw  v.  Rotherham,  in  1759  '^,  which  is  the 
next  material  case  in  order  of  time,  is  of  great  importance.  This 
was  a  bill  brought  by  the  impropriator  of  the  parish  of  Dronfield 
in  the  county  of  Derby,  for  an  account,  amongst  other  things,  of 
the  tithes  of  hay  and  clover  within  the  township  of  Dronfield  and 
the  hamlet  of  Stubley.  The  plaintiff  in  his  bill  derived  his  title 
under  grant  by  letters  patent  of  Queen  Elizabeth,  of  the  rectory 
of  Dronfield,  and  all  tithes  in  Dronfield  and  Holmsfield,  in  the 
parish  of  Dronfield ;  and  also  under  letters  patent  of  James  I., 
granting  to  Henry  Fanshaw  and-  his  heirs  all  the  rectory  ai^d 
church  of  Dronfield,  with  its  rights,  members,  and  appurtenances; 
and,  amongst  other  things,  all  the  tithes  of  hay  in  the  hamlet  of 
Stubley,  parcel  of  the  said  rectory  of  Dronfield,  and  excepting  the 
grange  of  Dronfield,  and  the  tithes  of  com  and  hay  in  Dronfield 
and  Holmsfield.  The  defendant,  by  his  answer,  insisted  that 
the  tithes  of  hay  and  clover  arising  fix>m  such  part  of  the  lands  as 
lay  in  the  township  of  Dronfield  and  hamlet  of  Stubley,  were  for- 
merly severed  from  the  said  rectory,  and  that  his  father  was,  in 
his  Bfedme,  seised  in  fee  simple  of  the  tithes  of  hay  and  clover 
arising  on  such  of  the  said  lands  as  were  his  own  estate  and  in- 
heritance, by  virtue  of  several  conveyances  made  to  him  and  to 
John  Rotherham,  his  father :  and  with  respect  to  the  residue  of 
the  lands,  which  were  in  the  occupation  of  the  defendant's  father, 
and  were  the  estate  and  inheritance  of  other  persons  who  held  the 
same,  he  allied,  that  the  owners  of  such  lands  were  respectively 
seised  in  fee  of  the  tithes  of  hay  and  clover  arising  from  the 
same,  by  virtue  of  several  conveyances  made  to  them  respectively ; 
and  that  he  believed  that  the  said  tithes  were  severed  from 

I  Eden,  276.    2  E.  &  Y.  158.    Gw.  1177. 
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the  said  rectory  by  the  plaintiff ''s  ancestors,  or  the  persons  undec 
whom  they  claimed,  above  a  hundred  and  thirty  years  ago.  On  the 
part  of  the  defendant,  evidence  was  given  of  the  tithes  in  question 
having  been  made  the  subject  of  conveyance  by  those  under  whom 
he  claimed,  for  a  hundred  and  thirty  years,  and  that  they  had 
been  in  the  pernancy  of  such  tithes  during  the  same  period^  but 
he  did  not  produce  any  deed  of  severance  of  tithes  from  the  rectory. 
The  plaintiff^^s  counsel  relied  upon  the  several  authorities  by 
which  it  had  been  laid  down,  that  a  turn  decimando  could  no  mote 
be  allowed  against  a  lay  impropriator,  than  against  an  ecclesiasti- 
cal rector.  The  defendant's  counsel,  on  the  contrary,  insisted 
that  the  defence  in  the  principal  case  was  upcm  a  title,  and  not  a 
non  decimando.  The  question  was  not  upon  the  subtraction  of 
the  tithes,  but  who  had  a  right  to  them,  and  they  submitted  that 
the  case  shewed  a  right  in  the  defendant  to  the  tithes  in  question; 
and  they  also  contended  that  a  prescription  might  be  set  up  for 
the  defendant ;  but  their  miun  argument  was  founded  upon  the 
ground,  that  the  principal  case  was  not  in  non  decimando  merely 
iqion  the  non-payment,  but  that  it  amounted  to  a  title.  The  bill 
of  the  imprcpriator  for  tithes  was  dismissed.  The  grounds  of 
this  dedsion  are  stated  at  great  length  in  the  judgment  of  Lord 
Keeper  Henley.  As  to  the  question  of  a  prescription  in  non  de- 
cimando, he  was  clearly  of  opinion,  that  as  the  law  then  stood,  no 
man  could  prescribe  in  non  decimando  against  a  lay  imprc^firiator. 
As  to  the  other  question,  whether  a  man  can  avail  himself  of  a 
title  without  giving  evidence  of  a  giant  fimm  the  parson  or  im- 
propriator, by  shewing  the  grant,  or  shewing  that  such  a  grant 
existed  and  is  lost ;  he  was  of  opinion  that  it  was  not  necessary  to 
the  defence  to  produce  the  deed  of  severance,  but  to  give  evi- 
dence that  there  was  one ;  that  the  law  required  only  the  best 
evidence  that  the  thing  in  diq>ute  will  admit  of,  and  a  very  slight 
proof  might  be  su£Scient  to  estabUsh  such  a  deed  of  severance, 
though  it  were  lost.  He  also  observed,  that  although  no  enjoy- 
ment had  been  had  by  the  plaintiff  for  a  hundred  and  thirty 
years,  of  the  right  in  question,  which  had  been  alienable  £br  all 
that  time ;  a  court  of  equity  was  desired  to  interpose  and  dis- 
turb a  right  enjoyed  for  almost  a  centuiy  and  a  half.  ^^  Now  that 
kind  of  equity  is  altogether  beyond  my  comprehension.     Bills  for 
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quiedng  men  in  iheir  rights  and  possessions  against  the  latitude 
of  iegtl  controversies  and  multiplicity  of  suits,  have  manifest 
equity  dealt  with  a  sober  hand.  But  bills  to  disturb  and  disquiet 
men^s  possessions,  would  be  in  the  highest  degree  rigorous  and 
oppressive.  The  voice  of  the  law  is  caveat  emptor ;  the  voice  of 
equity  is  teneat  emptor,  though  his  title  be  bad  and  defective,  if 
he  have  not  purchased  with  iniquity.  The  defendants  appear  be- 
fine  me  with  a  merit  which  this  Court  ever  recognizes,  the  merit 
of  being  purchasers  for  a  valuable  consideration:  with  respect 
to  the  tithes  of  Dronfield  and  Holmfield,  they  appear  to  be  pur« 
chasers  before  the  grant  of  James  I.,  in  which  the  grant  of  Queen 
Elisabeth  is  excepted ;  and  with  respect  to  the  tithes  in  Stubley, 
they  are  purchasers  in  the  year  1632,  with  a  regular  deduction  of 
title  to  the  defendants*  So  that  I  should  decree  for  the  plaintiffs 
against  about  a  hundred  and  thirty  years'  quiet  possession,  when 
he,  and  those  in  whose  place  he  stands,  have  been  guilty  of  a  wil- 
M  and  inexcusable  negligence  during  that  whole  period.  And 
upon  what?  Because  the  title  of  the  defendant  may  be  defective 
at  law.  Now  that  seems  to  me  to  be  contrary  to  all  equity ;  a 
purchase  for  a  valuable  consideration  is  a  bar  to  the  jurisdic- 
tion, unless  repelled  by  shewing  that  the  purchase  was  made 
against  conscience.  Will  it  be  said  they  purchased  with  notice 
of  the  common  law-right  of  the  rector  ?  How  can  I  say  that  at 
this  distance  of  time  ?  How  can  I  say  that  no  other  parts  of  this 
rectory  were  severed  P  That  the  purchasers  were  not  made  to 
believe  they  were  ?  And  either  of  these  cases  would  bring  them 
under  the  protection  of  this  Court.  Nay,  I  am  of  opinion  the 
paying  of  their  money  does ;  and  that  the  plaintiff  must  repel  the 
merit  of  that,  by  affecting,  the  purchase  with  iniquity,  to  entitle 
himself  to  the  aid  of  this  Court.  I  may  be  mistaken ;  but  in  ray 
judgement  and  conscience,  I  think  I  should  pronounce  on  the  most 
narrow  and  illiberal  principles  in  decreeing  for  the  plaintiff,  and 
make  this  Court  an  inquisition  to  torture  menu's  titles.*^  The  Lord 
Keeper  then  cited  the  cases  of  Medley  v.  Talmy  *,  and  the  Cor- 
poration of  Warwick  v.  Lucas  ^,  as  cases  in  which  the  Court 

*  Ants,  99.    Dodd'i  MS.  168.     l     y.  Evans,  Com.  Rep.  643.    2  £.  &  Y. 

£.  Sc  Y.  680.    Ow.  559.  72.  Gw.  757.  Id  the  case  of  the  Cor- 

^  Cited  in  The  Corporation  of  Bury     poration  of  Warwick  v.  Lucas,,  the 

VOL.  I.  ii 


98  TO   WHOM    TITHES    ARE    DUE.  [cRAP.  III. 

clearly  determined  that  equity  could  not  ^ve  its  assistance  to 
disturb  men'^s  possessions ;  for  in  neither  was  there  any  pretence 
of  severance.  He  also  mentioned  the  case  of  the  Corporadoii  of 
Bury  T.  Evans  *,  as  an  additional  authority  for  his  decision :  but 
he  desired  to  be  understood,  that  he  expressed  no  concurrence  in 
the  other  point  in  the  Corporation  of  Bury  v.  Evans,  our.  thnt 
a  court  of  equity  would  decree  against  a  long  and  pacific  posses- 
sion, if  no  probaMe  discharge  be  alleged.  And  after  citing  a 
<;ase  in  29  Car.  II.,  between  Dr.  Reeves,  Dean  of  Windsor  and 
Mr.  Levison,  as  an  authority  to  the  contrary,  he  concluded  by 
observing  ^^  As  I  am  at  present  advised,  I  renounce  all  concurrent 
jurisdiction  on  the  legal  right  of  tithes,  and  think  that  I  can  only 
decree  on  an  equity.^  **  It  is  a  hard  case  to  make  a  man  lose  what 
he  has  innocently  purchased.  So  hard,  that  the  rigour  of  the 
law  treats  it  with  equity.  A  mortgagee  getting  a  verdict  agiunst 
the  opinion  of  the  judge,  shall  not  be  molested  with  new  trial,  for 
the  honesty  of  the  cause.  A  wrong  doer,  per  negligentiam^  shall 
have  the  same  indulgence.  And  shall  a  court  of  equity  wrest 
from  the  owner  inheritances  descended  from  an  ancestor,  and 
bought  with  the  patrimony  of  a  family  ?  I  profess  I  cannot,  as  a 
judge  of  this  Court,  have  a  difficulty.  Equitas  enim  lucet  ipsa 
per  sCf  dubiiatio  cognitionem  signiflcat  injurice.'*^ 

The  next  case,  of  Scott  v.  Airey,  in  1779  ^>  ^^y  ^  considered 
as  a  leading  authority  upon  the  subject  now  under  considera- 
tion. A  bill  was  filed  by  Dr.  Scott  as  rector  of  Simonboume 
in  Northumberland,  against  several  defendants,  some  of  whom 
were  occupiers  of  lands  within  the  parish.  The  defendants,  the 
Aireys,  were  owners  of  part  of  the  lands,  and  claimed  the  tithes 
.  of  com  and  hay  of  certain  lands.  The  principal  question  was, 
whether  the  plaintiff  was  entitled  to  the  tithes  of  com  and  hay  of 
the  lands  of  which  the  Aireys  claimed  those  tithes.  In  deliver- 
ing the  opinion  of  the  Court,  the  Chief  Baron,  after  stating  the 
case,  observed,  that  the  present  case  was  not  a  demand  of  tithes, 

defendant  insisted  generally  on  a  dis-  dismissed. 

charge  by  virtue  of  a  prescription,  *  Ante,  94.  Com.  Rep.  643.  Bunb. 

bull,  order,  or  other  lawful  means,  345.     2  E.  &  Y.  72.    Gw.  T57. 

and  that  the  lands  had  ever  since  ^  Lord  Redesdale's  MSS.  2  £.  & 

been  held  tithe  free,  and  the  bill  was  Y.  342.    Gw.  1 174. 
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hr  land  wliidi  had  hitherto  paid  no  tithes,  and  that  the  defence 
was  not  a  prescription  in  nondecimando.  In  all  such  cases,  he 
said,  the  rule  had  been,  that  a  person  setting  up  an  exemption 
fix>m  the  payment  of  tithe,  must  shew  the  particular  ground  of 
exemption.  If  that  be  not  shewn,  the  defence  amounts  to  no 
more  than  to  a  mere  non-payment  of  tithe,  which,  however  long, 
is  no  defence.  But  in  the  present  case,  the  plaintiff  claims  the 
tithe  of  land,  of  which  tithe  has  been  constantly  taken.  For  al- 
though a  part  of  the  land  has  not  actually  paid  tithe,  it  has  been 
BO  otherwise  exempt,  than  because  the  tenant  of  that  part  has  been 
tenant  of  Ae  tithe  of  all.  The  tithes  having  been  actually  paid, 
the  next  question  is,  how  they  have  been  paid  ?  They  have  been 
paid  from  particular  lands  in  the  nature  of  a  portion  of  tithes. 
It  appears  that  in  5  Jac.  1606,  these  tithes  were  in  the  possession 
of  the  Ridleys.  For  a  hundred  and  seventy  years  they  have 
be^i  the  subject  of  sales,  mortgages,  and  devises,  as  other  pro- 
perty, and  have  always  been  considered  in  the  same  light  as  the 
other  real  property  of  the  persons  who,  from  time  to  time,  have 
daimed  them.  They  were  capable  of  being  enjoyed  by  the  per- 
sons who  have  enjoyed  them ;  and  the  question  now  is,  whether  a 
court  of  equity  ought  to  interfere  to  take  the  possession  from  per- 
sons who  have  been  in  possession  for  so  many  years,  with  the 
knowledge  of  the  rectors.  It  does  not  appear  how  the  Ridleys 
became  entitled,  but  it  appears,  that  being  in  possession,  they 
settied,  mortgaged,  and  devised  the  tithes  as  their  own  absolute 
property.  If,  notwitiistanding  this  long  possession,  the  plaintiff 
be  legally  entitled,  he  is  not  without  a  remedy.  But  it  is  too 
much,  in  a  ease  of  this  kind,  for  a  court  of  equity  to  interpose,  and 
after  so  long  a  possession,  to  take  the  property  from  the  possessors, 
and  decree  the  rector  entitled  to  it.  The  Court  has  been  pressed 
to  direct  an  issue ;  but  there  seems  no  reason  for  the  Court  to 
interpose  so  far.  Whether  the  Court  directs  an  issue,  which 
adopts,  in  some  degree,  the  plaintiflTs  demand,  or  leaves  the 
plaintiff  to  pursue  his  legal  remedy,  he  may  make  good  his  de- 
mand, if  it  be  well  founded.  It  is  therefore  not  absolutely  neces- 
sary fer  the  Court  to  intexfere. 

Eyre,  Baron.  ^^  The  principal  question  in  this  cause,  is  the  de- 
fence set  up  by  the  Aireys  against  the  prirndfaeie  title  of  the  rec- 
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tor,  founded  on  a  title  set  forth  in  their  answer,  and  the  indispataUe 
£Bkct  of  actual  possession,  occupation,  and  pernancy  of  the  tithes. 
The  distinction  between  a  prescription  in  nan  decimando^  and  a 
elaim  of  a  portion  of  tithes,  is  an  essential  distinction.  A  prescrip- 
tion in  nan  decimanda  is  simply  unlawful.  No  such  prescription 
can  be  maintained.  If  no  tithes  have  been  paid,  a  title  founded  upon 
viere  non-payment  is  simply  a  prescription  in  nan  decimanda. 
Eyidence  of  length^  of  possession  the  court  can  pay  no  regard 
to ;  for  the  possession  must  have  been  unlawful,  and  the  oourt  is 
therefore  bound  to  decree  in  favour  of  the  common  right.  No  pre- 
sumption can  be  admitted>to  support  a  more  simple  prescription  in 
nan  decimanda..  If  we  depart  from  diat  rule,  we  overturn  the  whole 
law  upon  the  subject  But  there  is  a  great  difierenoe  betweenadaim 
founded  on  mere  non-payment  of  tithes,  and  a  claim  supported  by 
evidence  of  actual  enjoyment  of  pernancy  of  tithe?.  The  title  is 
not  unlawful.  A  good  title  may  have  been  derived  to  the  party 
in  possession.  The  title  therefore  not  being  simply  unlawful,  long 
possession  is  evidence  of  the  title.  The  case  of  Fanshaw  y.  Ro- 
therham  *,  as  staled  at  the  bar,  appears  to  me,  from  a  note  I  have 
seen,  to  be  mistaken.  The  ground  of  that  determination  seems 
to  have  been,  that  however  doubtful  the  case  stood  as  to  tide, 
there  had  been  long  possession ;  the  claim  was  of  a  portion  of 
tithes ;  the  parties  might  have  a  good  title,  and  it  was  not  right 
for  a  court  of  equity  to  disturb  the  posses^ioi)^  The  doctrine  was 
good,  applied  to  that  or  this  case.  There  is  no  difference  between 
a  by  impropriator  and  a  rector.  The  lay  impropriator  becomes, 
as  it  were,  a  spiritual  person ;  he  holds  in  the  same  right.  If  it 
be  not  proper  to  disturb  a  possession,  in  favour  of  a  lay  impro- 
priator, it  is  not  proper  to  distgrb  it  in  fiivour  of  a  rector.  The 
arguments  at  the  bar  have  run  wild  on  the  bead  of  presumpticaL 
We  are  to  presume  so  mu<&  as  to  destroy  the  whde  law.  For, 
if  upon  mere  ppss^on  every  thing  is  to  be  j^resiuned  to  mawtj^;!^ 
that  possession,  there  wast  no  necessity  for  the  statutes  of  limita- 
tion. It  will  be  belter  for  eyery  person  in  possession  to  bom  his 
title  deeds,  and  rest  wh<dly  on  presnmptioHi  In  the  case  of  the 
crown  and  of  the  church,  there  is  a  flilazim  standing  in  the  way, 

*  Ante,  95.     1  Bden,  976.    2  E.  &  Y^lSBi,    Gw.  1177. 
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Nullum  tempus  occurrii  regi  ',  aut  eccleskB.  It  is  diiBcull  to 
settle  the  bouids  of  this  mazim.  It  is  clear  that  the  crown  and 
the  church  shall  in  no  case  be  barred  by  such  repeated  lache^  as 
would  bar  private  persons :  that  the  statutes  of  limitation  shall 
not  extend  to  them.  Whether  the  mazim  should  go  farther,  I 
much  doubt.  With  respect  to  presumption  arising  firom  the  acts 
of  other  persons,  I  think  it  ought  to  have  the  same  fiiroe  against 
the  crown  and  the  church,  as  against  private  persons.  In  the 
case  of  Alderman  Chitty^s  will^  it  was  presumed,  that  the  first 
sheet  of  the  will  was  in  the  room,  at  the  time  of  the  execution  of 
the  second  sheet,  which  was  attested  by  the  witnesses.  Suppose 
the  crown  had  been  interested  to  contest  the  wiU ;  I  think  the 
same  presumption  ought  to  have  prevailed  against  the  crown,  as 
did  prevail  against  the  heir  at  law.  In  old  recoveries  a  good 
tenant  to  the  pnecipe  is  presumed.  If  the  clrown  be  the  party, 
there  ought  to  be  the  same  presumption  against  the  crown,  as 
against  the  heir.  Presumption  upon  the  acts  of  parties  ought  to 
be  made  with  as  much  force  against  the  crown  and  church,  as 
i^runst  other  persons.  But  nothing  is  to  be  presumed  from  the 
laches  of  the  church,  in  their  not  claiming.  The  maxim  has  ther^ 
its  full  force.  I  have  said  thus  much,  that  it  may  not  be  imagined 
we  have  gone  too  fiir  on  the  doctrine  of  presumption.  I  agree 
with  my  Lord  Chief  Baron  upon  the  ground  of  great  length  of 
possession,  and  the  dum  being  of  a  portion  of  tithes,  which 
might  be  lawful,  that  the  bill  ought  to  be  dismissed.^  The  other 
Barons  concurred  in  opinion  with  the  Lord  Chief  Baron  and  Ba- 
ron Eyre. 

In  Edwards  v.  Lord  Vernon  ^,  in  1781,  on  a  bill  brought  by  a 
spiritual  rector  for  tithes,  the  defendant  set  up  a  title  to  the  tithes 
under  fionily  settlements  and  possession  for  a  hundred  and  seventy- 
one  years ;  and  Barons  Eyre,  Hotham,  and  Perryn  said,  that  the 
preceding  case  of  Scott  v.  Airey  was  determined  on  right  grounds ; 
*^  that  a  court  of  equity  ought  not  to  assist  against  long  possession,^ 
and  that  case  having  been  acquiesced  in,  they  thought  they  ought 
to  dismiss  the  present  bill,  as  they  did  that  of  Scott  v.  Airey^ 
with  costs,  and  gave  judgement  accordingly. 

*  See  St  9  Geo.  III.  c  16.  '  MS.  S  E.  &  Y.  344.  in  notis.  Gw. 

*  3  Burr.  1773.  1177. 
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The  case  of  Fryer  v.  Sims,  in  1792  *,  which  was  a  Inll  bj  a  lay 
impropriator,  is  not  strictly  a  case  of  presumption,  because  the 
defendant  derived  his  title  under  Sfwritual  persons,  who  woe 
capable  of  prescribing  in  non  decimando.  The  ^Sed  of  thai  ease 
may  be  collected  from  the  following  statement  of  the  judgonent 
of  the  Lord  Chief  Baron :  "  In  this  case  the  plaintiff  stands 
upon  bis  common  law  right  of  rector.  The  defendant  has  diewn 
the  rector  not  in  the  possession  of  all  the  tithes;  a  vicar  in  the 
possession  of  some ;  tenants  of  the  site  of  the  manor  and  certain 
demesnes  in  possession  of  others ;  and  also  oiSbiet  lands,  a  whole 
floor,  paying  none  at  all.  The  inference  from  this  evidence  is, 
that  the  right  of  the  rector  is  very  precarious.  That  being  so,  it 
lets  in  every  reasonable  title  which  the  evidence  will  Boppatt.  A 
portion  may  exist  against  him.  It  is  also  true,  that  when  persons 
derive  their  title  from  spiritual  persons,  they  may  apjly  it  to  pre- 
scription. I  have  never  thought  it  applicable  to  a  oompositioo 
real,  or  other  particular  title,  without  some  particular  evidenoe; 
but  here  there  is  no  doubt  they  might  have  prescribed  dearly.* 

In  Strutt  V.  Baker  ^,  in  1795,  the  bill  was  filed  by  Stmtt  as 
patron  cf  a  rectory,  and  as  lessee  for  years  under  the  rector 
presented  by  him,  and  by  the  rector  and  a  tenant  at  will  under 
Strutt.  The  object  of  the  suit  was,  to  establish  the  rigjht  of 
the  rector  to  the  tithes  of  the  ]ands  in  the  manor  of  Graces, 
and  for  an  account.  The  answer  of  the  defendants  stated,  that 
by  ancient  and  immemorial  usage  within  the  manor,  or  by  other 
lawful  ways  and  means,  the  lands  in  question  were  exempt  fiwn 
the  payment  of  tithes,  in  the  proportion  of  two  thirds  of  afl  the 
tithes,  and  that  die  lord  of  the  manor  was  entitled  to  those  two 
thirds.  Thedefencehowever  proceeded  upon  die  ground  of  a  title 
to  the  tithes.  The  drfendants  deduced  their  title  by  imoiu  con* 
veyances  from  37  Hen.  VIII.  There  was  strong  evidence  ^  repu- 
tation that  the  lands  only  paid  one  third  of  the  tithes,  vis.  a  thir-- 
tieth  part  of  the  produce,  to  the  rector,  and  were  therefore  called 
thirtiethable  lands.  It  was  also  proved,  that  upon  the  sale  cf  the 
advowson  to  the  plaintiff  Strutt,  the  witness,  who  was  steward  of 
the  owner  of  the  estate,  took  an  accurate  valuation  of  all  the  tithes, 

■  MS.  Ow.  1356.     4  Wood,  590.  **  2  Ves.  JUIL  625.     2  E.*  Y.  421. 
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in  oz4er  to  set  a  value  iif^n  the  advowson,  and  in  that  vahiation 
he  coii8idere4  all  the  lands  within,  the  manor  in  question  as  ren- 
dering to  the  rector  onljr  a  thirtieth  part  of  the  produce.  The 
rector  never  received  more  than  one  third  of  the  tithes ;  the  lord 
of  the  manor  received  the  other  two  thirds,  and  let  some  farms 
with  the  two  thirds  of  the  tithes.  Other  leases  were  made  ex- 
pressly subject  to  the  payment  of  only  one  third  to  the  rector. 
The  Lord  Chancellor  said.  ''  Of  all  purposes  for  which  a  bill 
could  be  brought,  this  bill  is  the  worst  calculated  for,  quieting  the 
question;  for  it  appears  there  never  has  been  a  question  from 
the  middle  of  the  sixteenth  century,  with  regard  to  the  right 
or  possession  of  these  tithes  claimed  by  the  plaintiff.  At  the 
end  of  the  eighteenth  century  this  bill  is  brought,  to  raise  a 
question  that  appears  never  to  have  existed,  at  least  from  the 
thirty-seventh  year  of  Henry  VIII.  The  ground  upon  which 
this  court  interferes  upon  tithes,  is  the  matter  of  account,  when 
the  general  right  to  collect  the  tithes  is  not  in  controversy,  but 
the  quantity  due ;  and  the  account  is  better  carried  on  in  this 
court  than  in  an  action  on  the  statute,  which  is  a  penal  statute. 
But  I  should  be  sorry  it  should  be  understood,  that  if  by  the  rule 
the  judges  have  adopted  in  the  trial  of  actions  upon  this  statute, 
the  plaintiff  cannot  make  out  his  case  at  law,  this  is  a  sufficient 
ground  to  cause  him  to  be  relieved  from  that  sort  of  construction 
that  the  judges  of  the  common  law  have  raised  upon  trying 
such  actions.^  *^  The  difference  is  only  in  words  between  this 
case  and  Scott  v.  Airey.  The  manner  in  which  this  owner  has 
exercised  his  right  is,  by  demising  the  land  and  the  tithes  of  that 
land  to  the  same  person,  and  receiving  an  accumulated  sum  for 
both  the  tithes  and  the  land.  It  is  not  necessary  to  enter  into 
the  discussion  of  tbf  title.  I  can  conceive  a  dear  ground ;  the 
tmdition  of  the  parish  shows  it.  Is  it  necessary  to  put  the  sub- 
jects of  this  kingdom  to  account  for  their  titles  antecedent  to  the 
reign  of  Henry  VIII.?  If  so,  it  is  not  for  a  court  of  equity  to 
put  them  under  that  inqubition.  Therefore  I  am  frilly  warranted 
in  foUowing  those  precedents  ^,  so  very  respectable.   Lord  North- 

*  Panshaw  v.  Rotherham,  before  376.  8E.&  Y.  15S.  Gw.  1177.  Scott 
Lord  Keq>er  Henley,  afterwards  ▼.  Airey,  Lord  Redesdale's  MSS.  2 
created  Earl  of  Northington,  1  Edeo,     £.  &  Y.  S42.    Gw.  1174.    Edwards 
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ington  docs  not  put  it  upon  the  circumstance  of  the  lay  rector, 
but  expressly  negatives  the  proposition,  that  there  may  be  a  pre- 
scription against  him,  and  gives  him  every  privilege  of  a  spiritud 
rector.  Upon  the  circumstances  of  long  possession,  and  apparent 
title  upon  the  face  of  the  deeds,  family  settlements,  and  leases  for 
a  long  time,  he  would  not  in  a  court  of  equity  interpose  to  sSect 
it,  and  aid  a  person  coming  to  disturb  it  There  is  no  ground 
for  an  issue ;  for  a  court  of  equity,  giving  the  least  succour  to 
break  through  the  fences  that  by  law  the  party  is  entitled  to 
maintain,  would  act  against  its  own  principles,  and  disturb  instead 
of  quieting  possession,  the  object  of  bills  in  this  court,  and  to 
which  it  has  a  general  tendency.  The  one  third  of  the  dthes  is 
not  in  dispute ;  therefore  there  is  no  ground  to  maintain  the  bill 
as  to  that :  and  there  must  be  costs ;  for  it  is  a  bill  by  a  pur- 
chaser  to  get  an  advantage  he  had  no  right  to,  and  with  ftiU 
notice  that  he  had  no  reason  by  the  terms  of  the  purchase  to  ex- 
pect it.'' 

In  the  case  of  Nagle  v.  Edwards,  in  1796  *,  the  plaintiff  sued 
as  lay  impropriator  for  tithes  of  hay  and  agistment.  The  main 
ground  of  defence  insisted  upon  by  the  defendants  was,  that  from 
tithes  of  hay  and  agistment  never  having  been  paid  to  the  rector 
within  memory,  a  conveyance  of  them  to  the  landlord  should  be 
presumed.  In  support  of  this  defence  the  counsel  for  the  de- 
fendant contended,  that  this  was  not  a  prescription  in  nan  deci- 
mando^  and  therefore  not  within  the  decision  of  Buiy  v.  Evans  \ 
and  the  other  cases  upon  that  subject.  That  those  decisions  pro- 
ceeded  upon  the  ground,  that  in  order  to  found  a  prescription,  the 
prescription  must  be  of  right  prior  to  the  dissolution  of  the  mo- 
nasteries.  But  since  ecclesiastical  property  has  come  into  lay 
hands,  its  nature  is  changed ;  by  32  Hen.  VIII.  c.  7-  it  is  be- 
come like  any  other  lay  property,  is  transferred  by  the  same  con- 
veyances, and  its  title  is  tried  by  the  same  actions  as  any  other 
incorporeal  hereditaments.  That  the  effect  of  length  of  time  to 
support  possession  is  considered  by  Lord  Mansfield,  Cowp.  109, 
as  a  general  rule  of  law;  and  accordingly  it  had  been  applied,  in 

T.  Lord  Vernon,  MS.  8  £.  &  Y.  544.     Gw.  1448. 

in  notis.    Gw.  1177  in  nods.  ^  Ante,  94.  Com.  Rep.  643.  Bonh. 

'  8  Anstr.  708.    s  E.  &  Y.  48t.      34*.     3  E.  ^  Y.  78.     Gw.  757. 
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several  cases,  to  claims  of  tithes,  as  wdl  as  other  property^ 
Scott  T.  Airey  *,  Mawbey  v.  Edmead  ^.  By  21  Jac.  I.  c.  3>) 
9  Geo.  III.  c.  16.,  even  the  rights  of  the  crown  are  lost  by 
non-dmim.  Maodonald,  C.  B.  **  The  plaintiff  having  made  out 
a  dear  title  to  himself  as  recUnr,  the  defendant  insists  on  an  ex- 
emption from  the  payment-  of  hay  and  agistment  tithes,  on  the 
ground  of  never  having  paid  those  tithes ;  from  nonpayment  he 
Irishes  the  court  to  presume  a  grant  or  conveyance  of  those  tithes 
from  the  lay  impropriator.  It  is  dear,  that  Ugainst  an  eodesias- 
tical  rector  this  defence  could  never  be  set  up  in  any  shape :  whe- 
ther  a  lay  impropriator  should  have  the  same  benefit,  was  at  first 
doubted;  but  that  point  seems  now  at  rest.  Three  successive 
dedsions  upon  it  have  fuUy  established  that  there  is  no  difference 
faetireen  a  day  and  an  ecclesiastical  rector.^^  ^ 

In  Lord  Petre  v.  Blencoe  **,  in  1797)  the  Court  of  Exchequeir 
held  that  immemorial  non-payment  of  tithes  from  a  particular 
district,  was  not  a  sufBdent  ground  for  a  presumption  of  a  grant 
even  fitmi  a  lay  rector,  but  that  it  was  strong  evidence  to  explain 
the  grant  of  the  rectory,  if  at  all  doubtful. 

It  should  however  be  observed,  that  in  Rose  v.  Calland,  in 
1800^,  Lord  Rosslyn  expressed  himself  dissatisfied  with  the  two 
last  decisions  of  the  Court  of  Exchequer,  but  he  would  not  com- 
pel a  purchaser  to  take  a  title  in  the  face  of  those  decisions, 
and  dismissed  the  bill  against  him  for  a  spedfic  performance  with 
costs. 

The  next  case  of  Oxendon  v.  Skinner  ^,  was  an  action  tried 
before  Lord  Kenyon  m  1798.  It  was  brought  to  recover  a  de- 
posit made  by  the  plaintiff  upon  his  bidding  for  lands,  a  consi« 
derable  part  of  which  was  represented  to  be  tithe  free*  The 
foUowing  are  the  material  frets  of  the  case.    In  1080  Odo,  Bi« 

*  Ante,  9S.      Lord    Redesdale's    Rq>.  643.  Banh.  345.  SE.&Y.  78^ 

MSS.  Gw.  1174.     2  £«  &  Y.  348.  Gw.  757. 

*  MS.  Gw.  1265.    5  E.&  Y.  1326.  '  3  Anstr.  945.     2  E.  &  Y.  467. 

*  Benson   ▼.  Olive,    1730,  Bunb.     Gw.  1484. 

284.      2    £.  &   Y.   24.      Gw.    701.  *  5  Vcs.  186.    2E.  &Y.  485.  Gw. 

Charlton  y.  Charlton,  1738,  Bunb.     1620. 

335.    8E.  &Y.33.  Gw.715.  Cor-        '  MS.  Gw.  1513.    3  Eagle  &  Y. 

poratioa  of  Bury  v.  Evans,  1739,Com.     1384. 
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■hop  of  BaieoZy  held  Eltham  in  his  demesne ;  upoa  his  disgrace 
his  huids  were  given  to  William  de  Albineto,  who  had  not  only 
the  manor,  but  also  a  portion  of  tithes,  separate  and  distinct  from 
the  rectory.    His  son  gave  this  portion,  by  the  description  of 
^^my  tithes  of  the  town  of  Eltham^,  tothemonjisof  St.  Andrew  of 
Bochester ;  and  they  had  a  grant  of  confirmation  of  the  tithes 
from  Henry  I.    The  portion  of  tithes  remained  in  the  priory  un- 
til 1540.    Henry  VIII.,  in  the  33d  year  of  his  reign  granted 
them  to  the  dean  and  chapter  of  Rochester,  but  they  never  had 
posgcssiim  of  them,  nor  had  any  tithes  ever  been  paid  of  the  lands 
in  question,  except  a  modus  of  twenty  shillings  to  the  vicar.    The 
manor  of  Eltham  escheated  to  the  crown  in  41  Edw.  III.  and 
was  granted  by  Rich.  II.  to  feo£Pees  in  trust  for  St  Stephens's 
chapel  at  Westminster,  where  it  remained  until  the  dissolution  of 
collates  and  chantries  in  1  Edw.  VI.     He,  in  the  fifUi  year  of 
his  reign,  granted  it  with  all  its  rights  and  appurtenances  to  L.ord 
Clinton ;  it  was  reconveyed  to  the  crown  in  the  next  year,  and 
then  leased  to  Sir  Edward  Wootton  for  eighty  years.  Some  short 
time  before  the  expirati<Hi  of  that  term,  James  I.  conveyed  the  re- 
version in  fee  with  all  rights  and  appurtenances  to  Sir  Charles 
Herbert,  from  whom  it  passed  through  several  families  to  Mr. 
Symonds,  the  vendqr ;  but  there  was  no  express  grant  of  tithes. 
The  grant  from  James  I.  to  Sir  Charles  Herbert  was  lost;  but 
from  the  subsequent  conveyances  it  was,  probably,  of  ^^  the  manor 
of  Eltham,  with  all  its  rights,  members,  and  appurtenances,  in  as 
ample  a  manner,  as  the  King  then  held  thesame.""  Noother  lands 
at  Eltham  appeared  to  be  exempted  from  the  payment  of  tithes 
either  in  kind  oisubmodo.    For  the  plaintiff  it  was  insbted,  tha$ 
here  was  no  pretence  of  an  exemptiiHi  from  payment  of  tithes: 
th«t  the  title  tQ  them  was  in  the  dean  and  chapter  of  Rochester; 
and  that  if  the  grant  from  them  was  to  be  presumed,  the  tithes 
were  not  conveyed  by  the  later  deeds,  for  want  of  express  words; 
and  therefore  were  in  the  crown,  or  the  heirs  of  Sir  Charles  Her> 
bert.    On  the  part  of  the  defendants  it  was  admitted,  that  this 
was  not  an  exemption ;  but  it  was  said,  that  from  a  possession  of 
two  hundred  and  fifty  years,  a  conyeyance  from  the  dean  and 
chapter  qf  Rpchest^  previously  tp  th<$  13  ^lis.  would  be  pre- 
sumed, and  that  the  general  words  were  sufficient  to  convey  the 
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tithesy  as  profits  of  the  lands*.  Lord  Keayoa,  before  whom  the 
abstmet,  and  all  the  opinions  on  both  sides  had  been  laid,  said 
^^  All  olgeclioBs  are  admitted  to  be  removed,  «zcq»t  that  whidb 
relates  to  the  tithes.  A  oeurt  of  equity  in  these  cases  has  a  dis- 
cretion,, which  I,  sitting  here,'Cannot  exercise,  as  I  am  bound  to 
teU  the  jury  that  the  plaintiff  cannot  recover  his  deposit,  if  there 
bo  a  good  title  to  these  tithes ;  and  on  all  the  circumstances  I 
think  there  is  such  a  good  tidew  Who  can  disturb  the  title? 
The  rector  cannot;  these  tithes  have  been  severed  from  the 
rectcny  ever  sbce  the  Conquest  If  the^e  tithes  bad  been  part  of 
the  rectorial  tithes,  no  time  would  hav^  barred  the  rector.  Where 
is  there  any  other  right  ?  The  dean  and  chapter  of  Rochester 
might,  brfore  the  13  Elia.,  have  alienated  them*  I  am  very  clear, 
that  on  a  possession  of  two  centuries  and  a  half,  I  must  tell  the 
jury,  that  they  should  presutne  any  conveyance  from  the  dean 
and  chapter.''  It  was  then  suggested  that  there  were  no  words  of 
conveyance  o£  the  tithes.  Lord  Kenyon.  ^^  I  think  the  tithes  do 
pass.  The  vendw  will  now  convey  as  you  please,  and  in  what 
form  of  words  you  please.  I  think  I  should  exercise  my  discre^ 
tion  in  a  court  of  equity  in  the  same  way  I  do  my  judgement 
here,  where  I  am  bound  by  strict  law ;  and  must  tdl  the  jury, 
that  there  is  a  good  tille.  Sudh  a  length  of  tide  is  a  poniive 
prescription^  as  they  say  in  the  civil  law*  The  chureh  of  Ror 
diester  ncTar  had  the  tithes  as  of  ppmmmi  law  rij^t.  1  must  teU 
the  jmy,  that  it  is  a  good  title,  and  the  {daintiffeannpt  recover.** 
The  plaintiff  w$s  nonsuited* 

In  the  oase  of  Bemey  v.  Har^qr*  in  1810'',  the  bill  was  filed 
by  the  plaintaff  as  io^propriate  leetiv  for  tithes  of  com  ^nd  grain, 
and  all  other  gieiit  apd  smaU  tithes.  The  defimdwts,  th^  occu- 
piers,  by  their  answer,  as  to  part  of  the  lands  occupied  by  them, 
called  Woedkad,  dntied  the  title  of  the  plapitiff  ^s  such  knpror 
priator,  alleging  tl^t  no  tilhes  had  been  paid  ifxt  ^ose  lands 
within  the  nNemory  of  any  person ;  fmd  that  tiie  deCeadwt,  Wilr 
son,  who  was  the  owner  of  &»  lands,  daimed  and  was  entitled  to 
the  tithes  tberoof  $  ittd  insisled  thot  bftoe  the  spit  coiild  be  supr 

*  The  doctrine,  tbst  tithes  will        ^  n'Ves.  l\B.    s  f.  jS^  Y»  565. 
pan  as  profit^  ef  jh^4,  isemB  deariy     Gw.  1653. 
untenable    6ee  aate,  p.  S7. 
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^MTted,  Ae  plaintiff  ought  to  establirfi  his  title  at  law.    The  de^ 
feiidant,  Wilson,  stated,  that  he  was  informed  and  believed  that 
the  rectory  had  formerly  belonged  to  the  nunnery  of  Flixton,  and 
upon  the  dissolution  became  vested  in  the  crown,  and  Was  granted 
to  certain  persons  in  1586,  and  had  ever  since  continued  in  lay 
hands ;  that  no  instance  could  be  shewn  of  tithes,  or  any  satis- 
fiictionfor  tithes,  having  been  taken  of  the  said  land,  calM 
Woodland ;  but  the  same  had  for  a  great  length  of  time,  and  much 
more  than  sixty  years  before  the  death  of  John  Bemey,  under 
whose  will  the  plaintiff  claimed,  and  longer  than  any  living  evi- 
detace  would  reach,  been  retained  by  the  occupiers  of  the  lands 
tor  the  time  being,  who  had  nevertheless  usually  rendered  to  the 
rector  tithes  or  a  composition  for  the  tithes  of  the  other  lands ; 
and  that,  under  such  circumstances,  it  must  be  presumed  that  the 
defendant  was  seised  of  the  said  tithes,  and  that  the  tithes  of  the 
said  rectory,  having  nearly  three  hundred  years  ago,  become  a 
lay  fee,  the  title  to  such  tithes  was  a  mere  question  of  law,  and 
the  plaintiff  ought  to  establish  his  titie  at  law  before  he  pro- 
ceeded in  a  court  of  equity.     The  plaintiff^s  counsel  insisted, 
that  this  was  a  defence  merely  in  rum  decimando,  and  therefore 
distinguishable  from  the  preceding  cases,  where  a  positive  titie 
was  shewn  by  the  defendants.     The  defendant's  counsel  aigued, 
diat  setting  aside  the  efiect  of  the  authorities,  which  were  only 
thosfe  of  Nagle  v.  EHwards*,  Lord  Petre  v.  Blencoe^,  and  Bury 
St  Edmunds  v.  Evans^,  upon  principle  tiiere  was  litde  difBculty. 
Though  no  presumption  could  arise  against  the  church,  who  are 
incapable  of  alienation ;  yet  when  once  tiie  property  has  come 
into  lay  hands,  and  become  capable  of  alienation  as  well  as  any 
other  property,  there  u  no  reason  against  raising  the  presump- 
tion from  long  possession,  as  in  any  otiier  case.    There  was  no 
authority  upon  the  question  before  the  Court.     They  contended 
diat  in  the  case  of  Bury  St.  Edmunds  v.  Evans,  the  question 
upon  the  presumption  of  alienation,  after  the  time  when  the  rec- 
tory passed  to  laymen,  was  not  considered,  and  they  argued  that 
tiiere  was  no  reason  why  lengtii  of  time,  which  {pives  protection 

■  Ante,  104,    5  Anstr.  702.    S  E.     &  Y.  467.    Gw.  1620. 
6c  Y.  4S7.    Gw.  1448.  •  Ante,  94.  Com.  Rep.  643.  Bunb. 

^  Ante,  105.    3  Anstr.  945.    2  £.     345.    2  E*  &  Y.  72.    Gw.  757. 


SBCT.  VI.]  TO  WHOM   TITHES  AUS   DUE.  109 

to  all  Other  property^  should  make  the  tide  to  this,  though  in  the 
hands  of  laymen,  weaker,  by  increasing  the  difficulty  of  proving 
the  instrument  This  was  not  the  common  case  of  retainer,  but 
actual  pernancy;  a  composition  with  the  tithe  owner  for  the 
tithe,  not  of  the  whole,  but  of  a  particular  part  of  the  land ;  re- 
serving the  other  tidties :  a  case  never  yet  distinctly  determined : 
the  rector  treating  with  the  person  in  the  possession  of  the  estate, 
fofr  the  dthe ;  actually  paying  for  part,  and  not  paying,  but  retain- 
tag  the  rest:  a  case  very  important,  and  most  proper  for  die  con- 
aderadon  of  a  jury,  to  ascertain,  under  what  drcumstanoes  the 
payment  of  part  was  received,  and  the  tenant  permitted  to  retaia 
the  rest  widiout  account  or  sadsfigu^don. 

Lord  Eldon,  Chancellbr.  '^  I  argued  the  case  of  Scott  v.  Airey 
for  the  defendants,  who  did  not  set  up  a  prescripdon  in  non  deci* 
mandoy  but  asserted  a  posidve  dtle;  shewing,  not  merely  non-pay- 
ment, but  diat  these  dthes  had  been  the  subject  of  conveyances, 
leases,  wills;  and  had  been  always  treated  as  their  own  property  as 
much  as  the  land.  Agamst  the  objecdons  I  u^ged,  that  a  pordon 
of  the  ddies  might  have  belonged  to  some  religious  house,  and 
havii^  got  to  the  crown,  might  have  been  granted  to  those  from 
whom  we  claimed.  The  Court  took  this  distincdon,  that,  if  we  had 
nodiing  to  shew  but  the  mere  retainer  of  die  tithes,  not  an  actual 
grant  or  pernancy,  or  dmt  we  had  in  our  dde  deeds  treated  the 
property  as  belonging  to  us,  the  mere  retainers  would  not  raise 
the  presumpdon  against  any  one;  not  against  a  spiritual  rectori 
nor,  upon  Fanshaw  v.  Rotherham  *,  against  a  lay  rector.  That 
was  die  case  of  a  lay  impropriator;  the  defendant  was  a  person, 
not  prescribing  in  non  decknando^  but  cU^mhpig  dde  to  the  dthes 
in  pennncy ;  and  die  doctrine  of  the  Covrt  in  that  case  also  was, 
that  a  mere  retainer  unexplained  by  aiiy  deed  or  instrument, 
asserting  dtle,  not  merely  to  retain,  bi^t  to  enjoy,  is  not  a  de- 
fence against  a  spiritual  person,  nor  a  lay  impropriatar.  If,  on 
the  other  hand,  it  appeared  in  the  case  of  a  lay  impropriadon, 
diat  die  defendant  had  lands,  which  never  paid  dthes,  and  had 
made  them  the  subject  of  lease,  or  conveyance,  under  colour  of 
dde,  coqpling  die  &c|  of  retainer  snd  the  colour  of  dde,  they 

•  Aiita»  95.    1  Eden,  S76.    S  £•  &  Y.  15S.    6w.  U77^ 
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eonsidered  tlmt  as  a  sufficieiit  ground  ftor  sendfaig  k  to  law;  but 
if  no  more  was  alleged  than  a  mere  case  of  retainer,  and  piesczrip. 
tion  in  non  decimando^  they  would  not  send  that  to  law.  This 
doctrine,  therefore,  has  been  settled  for  a  great  lenglli  of  time ; 
and  admitting,  that  it  was  brought  eonaiderably  into  questioii  by 
Lord  Loughborough,  in  Rose  ▼.  Calland*,  if  it  has  been  the 
prevailing  notion  in  Westminster  Hall,  and  efventoaUy  acted  npon 
in  the  Court  of  Exchequer,  I  think  I  should  act  very  laahly  in 
departing  from  it.  If  it  can  be  «et  aside,  that  wiU  take  place 
with  much  more  pn^ety-in  the  House  of  Lords  than  in  this 
Court  There  was  a  decision  in  the  Conn  of  Exchequer,  in 
1727s  against  that  doctruie ;  and  both  Ijord  Talbot  and  Lord 
Hardwicke  struggled  against  it,  »but  inel^tually .  I  cannot  agree 
to  the  distinctica  of  compounding  for  part,  and  not  paring  fiv 
another  part.  Can  that  be  more  strong  than  actually  paying 
tiAes  fer  one  part,  and  not  for  anoAer  ?  I  will  look  at  the  ab- 
stract ef  the  leases,  to  see  whether  this  is  part  of  the  tectoiy,  or 
not,  according  to  the  point  that  has  been  made  by  Mr.  Bell:  but 
if  I  find  nothing  in  that,  I  do  not  think  that  I  ought  now  to  dis- 
turb this  doctrine,  which  has  prevailed  so  long,  whatever  I  might 
originaHyhave  thought  of •it.'^^  An  account  was  afterwards  de- 
creed with  costs. 

The  very  importefint  case  of  Meade  v.  Noibury,  in  the  Exchequer, 
in  1816^,  and  in  the  Houseof  Lords,  in  Iffil^,  comes  next  in  order 
•f^se.  Hie  original  bill,  which  was  filed  by  an  impropriate  rectoor 
ftr  an  account  «f  tithes,  sUted  diat  the  defendant  had  paid  tithe  bf 
m  annual  compositaon  till  1807,  but  that  since  thi^  time  he  had 
f^fiised  to  pay  such  comporidon  fbr  the  small  tidies.  The  de- 
fisndant  by  his^^  answer  diemed  die  dde  ef  the  plaintiff  to  all  ttdies 
as  impropriate  rector,  and  insisted  that  the  oomposidoii  had  been 
paid  fi>r  great  dthes  only;  and  diat  in  case  small  tithes  were  pay- 
able, die  reetor'would  be  bound  to  contribute  tO:  the  repairs  of  the 

'  Ante»  105.    5  Yes.  186.    8  E.&     ston.    Bunb.  S38.    2  £•  &  Y.    Gv. 

Y.485.     Gw.  1620.  712. 

"^'The  name  of  the  case  alluded  to  *  2  Price,  338.    5  E.  &  Y:  746. 

is   not  mentioned  in    the   report.  Gw.  1775. 

QutBre^  whether  it  is  not  the  case  of  '  s  Bligh's  P.  C.  211. 
Sweetapple  v.  The  JMkt  of 
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church,  and  to  provide  some  ecdesiastical  person  to  peTform  the 
duties  within  the  parish,  and  that  as  no  such  person  had  been 
provided  withih  memory,  there  must  therefore  at  some  form^ 
period  have  b6en  an  agreement  between  the  then  impropriate 
rector  and  the  parishioners,  that  in  consideration  of  his  forgoing 
the  small  tithes  he  should  be  relieved  fiom  the  duty  of  repairing 
the  church ;  that  the  churoh  was  dilapidated,  and  the  parsonage 
had  been  pulled  down.  And  as  further  evidence  of  such  agree- 
ment, he  stated  that  no  small  tidies,  nor  any  compensation  in  Sea 
of  them,  had  ever  been  paid  in  die  memory  of  any  perscm  liviifeg^ 
except  in  two  very  trifling  iifetances;  The  only  material  qoestioii 
in  the  cause  was,  as  to  the  tithes  of  sevfp  acres  of  land,  caBri 
the  Lower  Friars.  As  to  these  lands,  it  appsi^red  that  they  were 
in  the  occupation  of  the  defendant,  by  virtue  of  a  Ituse  granted  by 
the  Marquis  of  Exeter,  then  deceased,  and  his  wid^,  forttierly 
Emma  Vernon,  the  then  owners  of  die  lands,  and  that  die^lands 
in  question  were  parcel  of  the  possessions  of  the  dissolved  monas- 
tery of  the  Augustine  Friars  in  Droitwich,  and  were  granted  by 
tile  crown  in  34  Hen.  VIII.;  and  in  the  2  Ed.  VI.  were  conveyedto 
Sir  John  Packington,  who  at  ttfat  time  was  die  owner  of  the  reo- 
lory  and  tidies,  as  well  as  of  the  land,  and  while  he  was  proprie- 
tor of  both,  granted  and  conveyed  away  the  land ;  but  no 'deed 
making  any  mention  of  tithes  was  produced.  No  tithes,  or  com- 
pensation for  tithes,*  had  ever  been  paid  for  die  land  in  question. 
Itwas  also  proved,  thataformer  dwner  of  the  rectory  had  declared 
that  it  was  tithe  firee,  and  a  lease  from  the  plainti£Pin  the  original 
Ull  was  produced,  in  whidi  die  tithes  of  the  Lower  Friars  vreie 
expressly  excepted.  It  was'  ilisisted  by  the  defendant,  that  both 
the  knd  and  the  tithes  thereof,  m  case  Sir  John  Packington  was 
entitled  to  such  tidies,  had  been  granted  away,  and  the  tithes  had 
become  vested  in  the  owners  of  the  land,  or  odierwise  that  the 
lands  were  exempt  from  the  payment  of  tithes  in  kind.  Three  of 
die  barons  were  of  opinion  that  the  evidence  of  usage  was  not 
sufficient  to  raise  the  preiumption  that  Sir  John  Packington  had 
ever  conveyed  die  tithes  of  the  land,  and  that  the  defence  was  a 
mere  prescription  in  non  decimando.  Mr.  Baron  Wood  express- 
ed his  dissent  from  the  judgement  of  the  rest  of  the  Court  in  a 
very  long  argiftnent,  in  whidh  he  entered  into  an  elahiinaticm  of 
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all  the  principal  authorities,  and  contended)  that  in  respect  of  the 
ancient  and  continued  enjoyment  of  the  tithes  by  the  owners  of 
the  knd,  a  grant  of  such  tithes  ought  to  be  presumed,  and  more 
especially  in  the  case  of  a  lay  impropriator,  who  possessed  »the 
power  of  alienating  the  tithes  at  his  discretion. 

From  this  decree  the  defendant  appealed  to  the  Houae  of 
Lords,  ^and  by  his  petition  prayed,  that  so  much  of  the  decree  as 
directed  an  account  of  the  tithes  of  the  Lower  Friars,  might  be 
altogether  reversed,  or  that  a  trial  at  law  might  be  directed  upon 
the  legal  right  before  any  account  should  be  d/ecreed.  It  was 
adjudged  by  the  Lords,  that  the  decree,  so  far  as  the  same  was 
complained  of  in  the  appeal,  should  be  reversed ;  and  that  the 
bill  in  the  Court  of  Exchequer  so  far  as  the  tithes  of  the  lands 
called  the  Lower  Friars,  in  the  occupation  of  the  appellant,  were 
claimed  thereby,  should  be  dismixsed^  but  without  prejudice  to 
the  respondent's  demanding  the  same  tithes  in  any  other  suit. 
The  ground  upon  which  the  Lords  reversed  this  decree  was,  that 
the  plaintiff  had  not  shewn  a  good  title  to  the  impropriate  rectory,, 
and  consequently  the  order  did  not  affect  the  question  of  presump>- 
tipn  of  title  against  a  lay  impropriator ;  indeed,  the  Lord  Chan^ 
cellor  (Eldon)  expressed  a  great  anxiety  that  the  order  should  be- 
so  expressed,  ^^  that  the-reversal  of  the  decree  should  not  operate  to 
the  prejudice  oi  affirmance  of  any  of  the  decisions  on  that  head.^ 
Lord  Bedesdale,  howover^  entered  vexy  fully  into  that  question,, 
and  his  observations  are  extremely  worthy  of  attention.  The  dis- 
cussion in  the  House  of  Lords  turned  upon  two  points.  The 
first  was,  whether  the  plaintifib  had  made  out  a  suffident  title 
to  the  impropriate  rectory.  The  second,  which  formed  the  main 
ground  of  appeal  against  the  decree  of  the  Court  of  Exchequer^ 
and  upon  which  the  question  in  the  cause  was  considered  as  prin- 
cipally depending,  was,  whether  a  grant  of  tithes  by  the  owner  of 
the  rectory  to  the  owner  of  the  lands  ought  to  be  presumed  or 
not  As  to  the  last  pwit^  the  arguments  of  Lord  Bedesdale  were 
founded  principally  upoa  the  distmction  between  the  case  where 
a  monastery  claimed  to  hold  lands  discharged  against  a  spuitual 
'  rector  having  the  cure  of  souls,  and  th^  case  where  sa  imprvqpria- 
lion  belonged  to  one  monastery,,  and  the  lands  to  another.  His  Lord- 
ship observed,  that  the  determination  of  the  Court  of  Exchequer 
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proceeded  upon  the  following  ground ;  "  tbey  assume  the  right 
of  the  impropriatioli,  and  then,  assuming  that  right,  they  seem  to 
have  conceited  that  the  defendant  must  make  out  his  titl6  to  hold 
these  lands  exempt  from  the  payment  of  tithes,  and  that  he  could 
not  claim  that  exemption,  in  right  of  the  monastery  from  which 
he  deriyed  his  title  under  the  statute  of  Henry  VIII.,  because  it 
was  one  of  the  smaller  monasteries,  with  respect  to  which  the  ex- 
emption to  whieh  they  had  been  entitled  was  not  preserved  by  the 
statute ;  but  even  here,  as  I  apprehend,  the  court  made  a  mistake ; 
because  all  that  has  been  decided  on  that  subject  amounts  only 
to  thiS)  if  the  monastery,  which  claimed  to  hold  discharged  from 
the  payment  of  tithes,  claimed  to  hold  so  discharged  against  an 
ecdefliastical  rector,  then  the  common  law  said,  that  the  discharge 
being  put  an  end  to,  the  right  of  the  ecclesiastical  rector  remained. 
It  may  have  been,  but  I  cannot  find  that  it  has  been  decided, 
that  the  same  thing  holds  between  two  monasteries,  one  claiming 
an  impropriation,  and  die  other  claiming  land ;  because  those 
bodies  were  capable  of  making  a  complete  alienation,  the  monas- 
tery which  held  the  impropriation  could  make  an  alienation  to 
another  monastery,  of  the  tithes  which  were  due  from  the  lands 
of  that  monastery,  and  it  was  not  an  exemption  claimed  by  a 
religious  order,  but  a  title  derived  from  persons  dUpable  of  making 
a  tithi-  Exemption  iiy  the  unity  of  possession  is  a  totally  dif- 
ferent thing ;  but  this  is  a  case  in  which  their  right  may  be  an 
exemption  from  the  payment  of  tithes,  by  actual  conveyance  frbm 
one  monastery  to  another.  That  such  things  exist,  I  know.  The 
conveyance  of  tithes  is  capable  at  least  of  a  species  of  proof; 
one  monastery  having  lands,  and  another  monastery  having  an 
appropriate  rectory,  they  come  to  an  agreement ;  the  monastery 
which  had  the  impropriation  discharging  the  otiier  monastery 
from  the  pajrment  of  tithes  of  those  particular  lands.  I  do  not 
conceive  there  was  any  thing  illegal  in  that,  and  therefore  that  is 
a  species  of  tide,  that  was  capable  of  being  shewn  even  by  pre- 
sumption*^ His  Lordship  tiien  adverting  to  the  circumstance,  that 
the  titib  of  the  plaintiffs,  according  to  what  had  been  ol^ed  in 
the  court  below,  must  be  founded  on  presumption,  observed,  ^^  but 
why  is  there  to  be  a  presumption  on  one  side,  and  no  presumption 
on  the  other?    It  seems  to  me  extraordmary,  that  a  court  of 
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equity  should  hold  that  there  may  be  a  presumption  in  favour  of 
a  rectory  impropriate,  but  that  there  can  be  no  pxesuraption 
against  a  rectory  impropriate ;  what  difference  is  there  between 
the  title  of  a  lay  rector  impropriate  to  the  tithes  of  land,  and  the 
title  of  the  other  person,  who  holds  the  lands  from  which  the 
tithes  are  claimed?    They  are  both  equally  fees,  both  equally 
capable  of  alienation ;  and  why  there  should  be  a  presumption  in 
favour  of  a  lay  rector,  and  no  presumption  in  favour  of  the  oooi- 
pier  of  the  lands,  I  must  confess  I  cannot  conceive.     In  both 
cases  it  must  be  founded  upon  the  very  probable  supposition  of 
the  loss  of  instruments.     I  believe  it  will  be  found  that  the  titles 
to  half  the  estates  in  the  kingdom  would  be  held  to  be  bad,  if 
there  was  no  presumption  of  the  loss  of  instruments,  in  the  ease  of 
rectories  impropriate.     Very  few  persons  would  be  able  to  deduce 
their  titles  correctly  from  the  grant  of  the  crown ;  they  must  de- 
duce their  titles  from  circumstances  arismg  in  past  times.  In  this 
case  it  appears  to  me  that  there  is  such  ground  of  presumption, 
and  I  cannot  conceive  how  a  court  of  equity  could  imagine, 
that  upon  the  ground  upon  which  a  court  of  equity  is  to  deal 
with  such  a  case,  they  could  make  the  decree  they  have  made. 
I  conceive  that  a  lay  rector  may  release  the  tithes,  and  the 
consequence  would  be,  that  the  lands  would  be  dischacged  ;  but 
the  Court  of  Exchequer  has  said,  unless  you^^n  produce  the  deed 
by  which  that  release  is  made,  the  tithes,  though  not  paid  for  a 
hundred  years,  must  now  be  paid,  because  you  cannot  produce 
that  deed.     Then  the  Court  of  Exchequer  will  presume  a  loss 
of  deeds  in  favour  of  an  impropriate  rector,  but  not  in  favour 
of  the  owner  of  the  land ;  that  seems  so  unlike  equal  justice, 
that  I  cannot  conceive  how  it  could  ever  have  been  adopted. 
All  the  circumstances  of  this  case  afford  strong  grounds  for 
presuming,  that  if  the  lands  were  subject  to  the  payment  of  tithes 
after  the  dissolution  of  the  monasteries,  and  if  the  title  to  the 
rectory  and  the  title  to  the  lands  had  passed  to  distinct  owners, 
and  never  had  been  united  in  one  person,  that  the  person  who  had 
the  impropriate  rectory  had  in  some  way  or  other,  discharged 
those  lands  from  the  payment  of  tithes,  that  is,  conveyed  the 
right  to  the  tithes ;  that  is  the  nature  of  a  discharge.'^ 
In  the    case   of  Wolley  v.   Flatt,  in  the  Exchequer,    in 
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18S4*,  the  bill  was  filed  by  the  plaintiffs  as  lessees  of  the  Bishop 
of  Chester  of  a  rectory  appropriate.     The  defendants  set  up  a  tide 
in  the  Earl  of  Stamford,  their  landlord,  to  the  tithes  of  a  parti- 
cular estate.     There  was  no  satisfactory  evidence  of  the  pernancy 
or  retainer  of  the  tithes,  except  from  the  beginning  of  the  year 
1810 ;  bat  there  was  evidence  of  the  receipt  of  tithes  by  the 
landlord  in  1810  and  1811,  and  for  a  few  years  from  the  year 
1814.    There  was  also  some  evidence  of  title  in  the  landlord,  as 
a  portioner;   but  no  conveyances  of  the  tithes  were  produced. 
The  court  held  this  defence  to  be  insufficient,  and  that  the  case 
ought  not  to  be  sent  to  law.    The  title  of  a  portioner  must  be 
either  proved  by  shewing  the  grant  under  which  he  claims,  or,  if 
the  grant  be  lost,  by  that  species  of  evidence  which  would  enable 
the  court  to  presume,  that  such  a  grant  once  existed.    It  was  also  An  owner  of 
said,  that  the  situation  of  an  owner  of  land,  who  chums  tithes  as  the  tithes  u  a 
a  pi^oner,  is  worse  than  that  of  any  other  person  claiming  tithes  JJ^'^^^^^u'J"  * 
by  the  same  title ;  because  there  is  no  case  that  he  can  make  tium  any  other 
which  is  not  liable  to  this  observation,  that  it  is  within  the  power  ^^^ 
of  any  owner  of  the  land  in  a  very  short  time  to  make  that  case, 
by  saying  to  his  lessees,  you  diall  pay  me  so  much  for  the  land, 
and  I  wOl  have  a  value  set  upon  the  tithes. 

The  next  case  is  Williams  v.  Bacon,  which  came  before  Lord 
ChanceUor  Eldon  in  1826,  upon  appeal  from  the  judgement  of 
Sir  John  Leach,  Vice-Chancellor.  In  that  case  the  bill  was  filed 
by  an  ecclesiastical  rector  against  the  occupiers  of  certain  lands 
fi)r  an  account  of  tithes,  and  against  the  defendant  Phillips,  who 
daimed  the  tithes  of  the  lands  in  question,  or  a  modus,  composi- 
tion, rate-tithe,  or  annual  payment  of  a  certain  sum  of  money  in 
lien  thereof.  At  the  hearing  an  issue  was  directed  to  try  whe- 
ther the  defendant  Phillips  was  entitled  to  the  tithes,  or  a  modus  in 
liea  thereof.  At  the  trial  of  the  issue,  it  was  proved  that  a  pay- 
ment called  a  rate  tithe  issuing  out  of  the  lands  in  question  had 
been  conveyed  by  the  title-deeds  of  the  defendant  Phillips  for  a 
hundred  and  fifty  years,  and  that  as  far  as  living  memory  could 
reach,  that  payment  had  been  received  by  him  and  his  ancestors, 
and  no  tithes  of  the  lands  had  been  paid  to  the  rector.  Upon 
this  eyidence  the  jury  found  a  verdict  for  the  defendants  in  equity. 

*  Mlieland,  468.    ^  E»  &  Y.  1 1 67. 
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The  plaintiff^s  counsel  moved  for  a  new  trial,  upon  the  ground, 
that  it  ought  to  have  been  shewn  how  this  portion  or  pension  be- 
came separate  from  the  rectory ;  and  that  evidence  ought  to  have 
been  given  of  the  commencement  of  the  payment,  as  is  required 
in  the  case  of  composition  real.  The  defendants  had  not  even  at- 
tempted to  shew  the  origin  of  their  title ;  they  only  shewed  a  dry 
possession  for  a  hundred  and  forty  years.  The  introduction  of 
the  rate  payment  into  the  title-deeds  could  not  prejudice  the  rec- 
tor, for  he  had  no  access  to  them;  and  admitting,  that  when 
tithes  had  been  the  subject  of  conveyance  and  enjoyment  for  a 
great  length  of  time,  a  title  could  be  presumed  against  a  lay  im- 
propriator, the  same  circumstances  could  not  induce  the  court  to 
make  the  same  presumption  against  an  ecclesiastical  rector;  for  a 
lay  impropriator  may  alienate,  but  a  spiritual  rector  cannot ;  and 
the  courts  look  with  great  jealousy  upon  any  usurpation  of  the 
rights  of  the  church.  The  Vice-Chancellor :  *'  This  case  cannot 
be  confounded  with  a  prescription  in  non  decimando^  which  is 
merely  unlawful.  The  defendant  here  claims  a  portion  of  tithes, 
to  which  he  may  be  legally  entitled ;  and  the  single  consideration 
is,  whether  there  was  sufficient  evidence  before  the  jury  to  justify 
their  presumption  that  he  had  such  a  title.  It  is  proved  by  exist- 
ing deeds,  that  this  portion  of  tithes  has  been  the  regular  subject 
of  conveyance  for  one  hundred  and  fifty  years  past ;  and  that  the 
actual  perception  of  tithes,  or  of  a  money  payment  in  lieu  of 
tithes,  has  accompanied  the  title  by  conveyance  as  far  back  as 
living  testimony  can  reach ;  and  unless  it  be  peculiar  to  this  spe- 
cies of  property  that  the  origin  of  the  title  must  actually  be  shewn, 
BO  evidence  can  be  more  conclusive.  It  is  argued  that  this  would 
be  good  evidence  against  a  lay  rector,  according  to  the  case  of 
Scott  V.  Airey  ^,  and  the  other  cases  referred  to,  but  that  it  is  not 
sufficient  evidence  against  the  plaintiff,  who  is  a  spiritual  rector. 
I  cannot  very  well  reach  the  principle  of  this  distinction.  A 
I^al  title  to  a  portion  of  tithes  may  exist  as  well  against  a  spiri- 
tual rector  as  against  a  lay  impropriator ;  and  why,  therefore,  is 
not  such  a  title  to  be  presumed  from  long  conveyance  and  posses- 
sion ?    It  is  true  that  a  lay  impropriator  may  himself  sever  a  por- 

*  In  the  case  of  Scott  v.  Airey  the     rector.    See  2  £.  &  Y.  343.    Gw« 
bill  was  filed   by  an  ecclesiasticai     1174. 
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tion  of  ^thes,  which  a  spmtual  rector  cannot  do ;  and  that  a  pre- 
sumption may  therefore  be  raised  against  a  ky  impropriator  upon 
slighter  evidence  than  would  be  reasonable  against  a  spiritual  rec- 
tor. But  this  does  not  afiect  the  principle.  If  it  were  necessary, 
in  the  case  of  a  spiritual  rector,  to  shew  the  actual  origin  of  a 
portion  of  tithes,  it  is  not  probable  that  any  such  portion  could 
at  this  day  be  maintained.^  The  motion  for  a  new  trial  was  re- 
fnsedy  with  costs  *. 

The  phtintiff,  having  fiiiled  in  his  application  to  the  Vice- 
Chancellor,  renewed  the  motion  for  a  new  trial  of  the  issue,  by 
way  of  appeal  to  the  Lord  Chancellor  *',  who,  on  delivering  his 
jadgement  that  a  new  trial  ought  to  take  place,  made  the  follow- 
ing observations.  ^'  In  this  case  the  bill  is  filed  by  the  plaintiff 
88  rector  of  the  parish.  It  is  not  denied  that  the  lands  are  within 
the  parish;  pritnd  facie,  therefore,  the  plaintiff  is  entitled  to  the 
tithes  of  these  lands.  I  take  it  to  be  clearly  settled,  that  mere 
nonpayment  of  tithes  can  form  no  defence  to  the  demand  made 
by  this  bilL  When  first  this  motion  was  made,  I  was  anxious 
that  it  should  be  discussed  before  me,  with  the  assistance  of  some 
of  the  judges.  My  reason  was,  that  I  knew  that  considerable 
difliereBce  of  opinion  has  existed  amongst  modem  judges,  upon 
the  necessity  or  non-necessity  of  producing  the  grant,  or  giving 
what  Lord  Northington  calls,  in  one  of  the  cases  ^,  evidence  that 
the  grant  has  existed.  Baron  Wood  has  expressed  a  strong  opi- 
nion upon  the  point  in  Norbury  v.  Meade  ^.  It  is  impossible  to 
deny  that  there  is  strong  reasoning  in  that  judgement,  but  it  is 
equally  impossible  to  deny,  that  it  runs  contraiy  to  a  good  deal  of 
decision.  The  defence  made  on  the  part  of  the  occupier  in  this 
case,  was  not  a  defence  founded  on  the  statement  that  the  lands 
were  not  liable.  On  the  contrary,  he  insists  that  the  lands  are 
liable  to  tithes,  but  that  the  tide  to  the  tithes,  or  to  the  payment 
in  lieu  of  tithes,  belongs  not  to  the  rector,  but  to  PhiUips.^^ 
"  The  ground  upon  which  I  think  there  ought  to  be  a  new  trial 
i8,  that  Mr.  Justice  Park  has  misunderstood  the  case  of  Scott  v. 

■  Williams  y.  Bacoiiy   1   Sim.  &  *  Fanshaw  y.  Rotherham,  1  Eden, 

Stuart,  415.     3  E.  &  Y.  1 105.  276.     2  E.  &  Y.  158.     Gw.  1177. 

»»  Williams  y.  Bacon^  MS.  3  E.  &  ^  Meade  y.  Norbury,  2  Price,  S38, 

y.  1178.  3  B.  &  y.  746.     Gw.  1775. 
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Airey  * :  a  misunderstanding  which,  I  belief  has  been  adopted 
Lord  £idon*s  in  another  branch  of  this  court.  In  Scott  ▼.  Airey,  the  bill  was 
rffJrt°onhe  cls^  brought  by  a  spiritual  rector,  in  the  county  of  Norihombeiland, 
«i  Scott  V.  Airey.  against  the  occupiers  of  an  estate,  which  belonged  to  a  fiunily  for 

whom  I  was  counsel.  In  that  cause  we  had  the  whole  doctrine 
in  Fanshaw  v.  Rotherham  ^  and  the  preceding  cases  discussed. 
The  argument  I  addressed  to  the  court  in  that  case,  was  an  ar- 
gument in  which  it  will  be  found  I  steered  clear  of  the  doctrine, 
what  would  be  the  result  of  the  case,  if  an  action  had  been 
brought  at  law ;  and  insisted,  that  the  tithes  of  the  fium  might 
have  been  a  portion  of  tithes  belonging  to  some  religious  house 
before  the  dissolution,  and,  if  so  belonging,  might  have  been 
vested  in  the  crown,  and  taken  out  of  the  crown  by  grant,  subse- 
quent to  the  dissolution :  and,  it  appearing  upon  the  r^fular 
state  of  the  title-deeds,  that  the  tithes,  as  tithes  accurately  de« 
scribed,  and  not  under  the  description  of  rate-tithes,  as  in  this 
case,  had  been  made  the  subject  of  settlements,  wills,  mortgages, 
and  charges  of  every  description,  it  was  not  fit  that  a  court  of 
equity  should  decree,  as  between  the  rector  and  land-owner,  that 
the  tithes  belonged  to  the  spiritual  rector,  which  had  been  so  long 
treated  as  lay  fees  in  every  important  transaction,  until  the  spin* 
tual  rector  had  proved  his  title  at  law ;  and  that  the  question, 
what  would  be  sufficient  evidence,  was  for  a  court  of  law  in  an 
action  for  tithes,  and  with  which  this  court  had  nothing  to  do. 
That  they  ought  not  to  allow  a  man,  under  such  drcumstanoes, 
to  come  into  a  court  of  equity  till  he  had  made  out  his  title  at 
law.  That  was  the  whole  effect  of  Scott  v.  Airey :  they  kept 
quite  clear  of  deciding  what  ought  to  be  done  at  law ;  though 
there  might  be  an  intimation  of  opinion,  what  ought  to  be  done 
at  law.  If  I  had  been  asked  what  would  have  been  the  doctrine 
of  any  judge  of  the  Court  of  Exchequer  at  that  time,  I  should 
have  been  very  doubtful  about  it.^ 

The  Lord  Chancellor  then,  after  making  the  observations  rela- 
tive to  the  unsettled  state  of  the  doctrine  of  presumption,  which 
have  been  already  mentioned  ^,  adverted  to  the  case  of  a  portion  of 

^  Lord  Redesdale's  MS.    2E.&     Gw.  1177.       t 
Y.  342.     Ow.  1174.  "AntCySS. 

*  1   Eden,  276.     2  E.  &  Y.   158. 
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tithes,  and  said,  ^^  with  respect  to  many  of  them,  it  could  be  as- 
certained whether  that  portion  did  belong  to  the  religious  house, 
and  if  that  fact  was  shewn,  that  fact,  coupled  with  the  title-deeds 
and  pernancy,  would  constitute  a  strong  case;  as  there  would 
have  been  shewn  a  title  out  of  the  rector,  and  it  might  have  come 
to  the  persons  then  entitled  from  the  crown.  Some  evidence  should, 
I  think,  be  given,  what  the  origin  of  the  demand  was.  On  the 
other  hand,  it  is  not  to  be  disguised,  that  there  may  be  reason 
enough  to  beUeve,  that  the  word  ^  tithes  ^  has  of  late  got  into  lay- 
men'^s  deeds  more  frequ^tly  than  it  used  to  do.  This  case, 
therefore,  ought  to  be  investigated,  and  the  rule  of  evidence  laid 
down.  Then  has  that  been  done  ?  Has  not  this  case  been  de- 
termined upon  a  misunderstanding  of  Scott  v.  Airey  ?  I  do  not 
state  that  such  misunderstanding  would  be  a  reason  for  a  new 
trial,  if  the  doctrines  in  the  cases  had  been  all  uniform,  so  that  a 
judge  in  equity  could  not  have  mistaken  his  way  in  determining  a 
question  of  pure  dry  law :  but  in  all  the  cases  there  is  to  be  found 
a  great  difference  of  opinion,  and  that  being  upon  a  question  of 
law,  the  law  ought  to  settle  it.  If  the  case  had  come  before  me 
originally,  I  should  have  hesitated  considerably,  whether  I  should 
not  have  applied  Scott  v.  Airey  to  it.  I  do  not  say  that  I  should, 
because  there  is  difficulty  in  saying  what  is  meant  by  rate  tithes.*"  * 
The  observations  made  in  the  beginning  of  the  preceding  in- 
quiry, as  to  the  two  cases  in  which  titles  to  tithes  may  be  pre- 
sumed, were  expressly  confined  to  parcels  of  rectorial  tithes  ^.  It 
is,  therefore,  necessary  to  observe,  that  the  general  doctrine  of  the 
subject,  and  some  of  the  cases  in  particular  which  have  been  just 
refierred  to,  are  also  applicable  to  portions  of  tithes.    There  is, 


*  The  cases  above  referred  to  are 
the  principal  authorities  on  the  sub- 
ject. There  are,  howerer,  some  other 
cades  which  ought  to  be  consulted. 
See  Burslem  v.  Burbage,  M.  178S. 
MS.  Gw.  isss.  s  E.  &  Y.  1361. 
Bladset  v.  Langlands,  E.  1792.  MS. 
Gw.isss.  SB.&Y.1S71.  Barker 
T.  Baker»  E.  181 1.  Vightw.  397. 
3  E.  &  Y.  647.    Gw.  1645.    Lady 


Dartmouth  v.  Roberts,  M.  1 8 1 2.  16 
East,  334.  2  E.&Y.  655.  Gw.l704. 
Heathcote  v.  Aldridge,  H.  1816.  1 
Med.  236.  3  E.  &  Y.  728.  Gw. 
1704. 

^  Ante,  90.  The  word  *  rectorial,' 
which  should  have  preceded  the  word 
'  tithes,'  at  the  end  of  line  31  of  that 
page,  was  inadvertently  omitted. 
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however,  this  distinction  between  a  p<Hrtion  and  a  parcel  of  rec- 
torial tithes,  that  as  a  portion  of  tithes  must  always  have  been 
distinct  from  the  rectory,  the  presumption  of  a  portion  will 
be  rebutted,  by  showing  that  at  any  time,  however  remote,  the 
tithes  in  question  belonged  to  the  rectory :  whereas  in  the  case  of 
a  parcel  of  rectorial  tithes,  a  subsequent  severancis  may  frequently 
be  presumed. 

And  here  it  may  be  proper  to  observe,  that  as  a  portion  of 
tithes,  which  is  more  ancient  than  the  parochial  right,  can  never 
merge  in,  or  be  united  with  the  rectory  of  the  same  parish,  al- 
though it  may  happen  to  be  in  the  possession  of  the  same  perscm 
&r  an  equal  estate  of  inheritance ',  so  it  is  quite  obvious,  that 
where,  as  it  sometimes  happens,  a  rector  has  a  portion  of  tithes 
by  prescription  in  another  parish  ^,  he  cannot  stand  on  his  com- 
mon law  right  as  rector ;  because  in  such  case  the  common  law  is 
against  him,  and  he  is  himself  only  a  portionist^. 

It  has  been  already  stated,  that  a  rector,  when  a  portion  is  set 

up  against  him,  is  entitled  to  stand  upon  his  common  law  right. 

The  rector  is  not  and  the  0712^  probandi  is  on  the  portioner  ^.     But  where  a  rector 

Lsue vfherea,      ^^^^  ^  ^^  ^^^  tithcs,  and  the  defendant  insists  upon  a pwtion or 

clear  title  to  a      parcel  of  tithcs,  under  a  title  which  is  not  impeached  by  the  rec- 

portion  or  parcel    *  .  .  .  .     . 

of  uth'es  is  made  tor,  he  is  uot  entitled  to  demand  an  issue ;  because  it  is  one  com» 
ou  agains    im.  ^^^  j^^  ^.^j^^  opposed  to  another  *. 


■  Sir  Edward  Coke's  case,  2  Ro. 
Rep.  161.    1  E.  &  Y.  314.   Gw.  375, 

^  The  Serjeant's  case,  Dy.  83.  a. 
1  £.  &  Y.  51.  Gw.  119.  Anon.  Godb. 
45.  1  £.  &  Y.  91.  Degge,  p.  2.  c.  2. 
Gibs.  663. 

*"  Sanders  v.  Longden,  4  Price,  117. 
3  £.  &  Y.  825.  Gw.  1 824.  See  also 
Anon.  Godb.  45.  supra. 

•»  Ward  V.  Henzel,  Serjeant  Hill's 
MSS.  Vol.  17.  p.  315.     Vol.  3.  of 


Mr.  Pickering's  MSS.  2  E  &.  Y.  88. 
Gw.  777.  Ferrars  v.  Pellatt,  Eyre's 
MSS.  Gw.  1602.  But  see  Boulton 
Y.  Richards,  see  also  ante,  84. 

*  Barker  y.  Baker,  Wightw.  397. 
2  E.  &  Y.  647.  Gw.  1695.  See 
Scott  V.  Airey,  MS.  2  £.  &  Y.  342. 
Gw.  1174.  Strutt  Y.  Baker,  2  Vea^ 
jun.  625.  2  £.  &  Y.  421.  Gw.  1430. 
And  see  infra  under  the  head  of 
**  Issues  in  suits  in  etjuity." 
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SECTION  VII. 

Of  disputes  and  controversies  between  rectors  and  vicars  respecting 
the  right  to  tithes. — Of  the  title  of  a  vicar  to  tithes  by  endowment, 
or  prescription  ;  and  the  rules  to  be  observed  in  the  construction  of 
endowments  of  vicarages, — In  what  cases  an  endowment  will  be 
presumed;  and  how  Jar  an  actually  existing  endowment  may  be 
extended  or  abridged  by  usage. 

It  has  been  already  obserred,  that  upon  the  appropriation  of 
parsonages,  and  the  consequent  creation  of  vicarages,  the  vicar 
was  fi>r  the  most  part  endowed  with  some  part  of  the  tithes  be- 
longing to  the  parsonage.  This  mode  of  providing  for  the 
maintenance  of  the  vicar,  has,  as  might  natoraUy  be  expected, 
given  rise  to  many  suits  and  controversies  between  appropriate 
and  impropriate  rectors  and  vicars,  as  to  the  extent  to  which  the 
latter  are  entitled  to  tithes  by  virtue  of  their  endowments.  The 
judicial  determinations  upon  this  head  are  extremely  numerous, 
and  firom  the  nature  and  importance  of  the  subject,  require  to  be 
considered  with  very  great  attention. 

In  all  questions  between  parsons  and  vicars  respecting  their  A  vicar  has  oo 
right  to  tithes,  it  is  necessary  to  bear  in  mind  the  rule  which  {i§,«iSJ[^rid^ 

has  been  so  often  laid  down  in  the  course  of  this  chapter,  that  the  except  by  en- 
dowment, pre- 

rector  is  de  mero  jure  entitled  to  all  tithes  whatsoever  arising  with-  scnptioiw  or 
in  the  parish,  and  he  has  only  to  prove  himself  rector ;  but  it  is  dmra ^raen- 
otherwise  in  the  case  of  a  vicar,  who  has  no  title  or  daim  to  any  ^^'^^^^ 
tithes  within  the  parish,  except  by  endowment,  or  by  prescription, 
and  usage  as  evidence  of  an  endowment  *. 


*  Bush  V.  Hunt,  Godb.  64.    1  £. 
&  Y.  90.    Gw.  157.    Mantell's  case, 

1  We.  Rep.  19.  1  E.  &  Y.  109. 
Sands  v.  Dmry,  Cro.  Eliz.  814.  1  £. 
&Y.  158.  Gw.l569.  ReynouldsY. 
Green,  8  Bulstr.  87.  1  £.  &  Y.  819. 
Gw.  1573.    Sir  Edward  Coke's  case» 

2  Ro.  Rep.  161.  1  E.  &  Y.  314. 
Gw.  375.    Cope  V.  Bedford,  Palm. 


486.  1  £.  &  Y.  S5S.  Anon.  March, 
11.  1  E.  &  Y.  398.  Streaton  v. 
Downes,  MS.  Gw.  S36.  1  E.  &  Y. 
568.  Wild  V.  Acton,  Dodd's  M& 
149.  1  E.  &  Y.  575.  Smelton  ▼• 
Bridges,  Dodd's  MS.  1 53.  1  £.  &  Y. 
579.  Wright  v.  Elderton,  Dodd's 
MS.  818.     1  E.  &  Y.  694.     Gw.  607. 

Fox  V.  Rutty,  Bunb.  87.    l  E.  &  Y. 
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The  titles  of  vi- 
cars depend  for 
the  mo&t  part 
upon  usage. 


TTie  law  in  all 
cases  imposes 
upon  the  vicar 
the  obligation  of 
making  out  his 
title  to  tithes  in 
the  first  instance, 
against  the  com- 
mon law  right 
of  the  rector. 
But  when  an  en- 
dowment is  pro- 
duced, the  vicar, 
even  without 
usage,  is  prim4 
facie  entitled  to 
all  tiie  tithes 
comprised  la  the 
endcnnnent. 


Ambiguous 
terms  in  endow- 


An  the  right  of  a  vicar  to  tithes  always  depoids  upon  the  en- 
dowment of  the  vicarage,  the  best  evidence  of  his  title  is  the  deed 
of  endowment  itself;  but  as  vicarages  were  for  the  most  part 
created  in  very  remote  times,  the  deeds  of  endowment  have, 
generally  speaking,  been  lost  or  destroyed  by  lapse  of  time  or  ac- 
cident, and  therefore  the  title  of  a  vicar  to  tithes  is  commonly 
supported  solely  by  prescription  or  usage. 

The  rector  being  of  common  right  entitled  to  all  the  tith^  of 
the  parish,  the  law  in  the  first  instance  imposes  upon  the  vicar  the 
obligation  of  making  out  his  title  to  the  tithes ;  for  the  presump- 
tion is  against  him.  Where  the  vicar  produces  an  endowment, 
then  the  situation  of  the  parties  is  reversed;  the  prima  fade  title 
to  the  extent  of  that  endowment  is  in  favour  of  the  vicar,  and  if 
the  rector  would  claim  any  of  the  articles  comprehended  within 
the  terms  of  the  endowment,  the  ontis  probandi  is  thrown  upon 
him ;  for  the  vicar,  even  without  usage,  has  the  same  right  to  all 
tithes  in  his  endowment ;  as  a  rector  has  of  common  right,  unless 
a  usage  to  the  contrary  be  shewn*. 

The  title  of  a  vicar  to  the  tithe  of  any  particular  species  of 
titheable  articles,  may  be  founded  either  upon  an  actual  or  pre- 
sumed endowment  of  such  tithe,  expressly  and  specifically,  or  of 
some  class  or  genus  of  tithes,  which  will  comprehend  the  parti- 
oftlar  species  of  tithe  in  question. 

From  the  remoteness  of  the  time  of  the  creation  of  vicarages, 


765.   Gw.627.  Carte  V.  Ball,  3  Atk. 

496.  2  E.  &  Y.  103.  Gw.  797. 
Sims  y.  Bennett,  MS.  S  £.  &  Y.  1 72. 
Gw.  8T4.  5  Bro.  p.  C.  586.  Clare 
Hall  Y.  Orwin,  Dick.  457.  8  £.  &  Y. 
264.  GamooB  v.  Barnard,  1  Anstr. 
896.  7  Bro.  P.  C.  105.  2  £.  &  Y. 
580.  Gw.  1462.  Travis  y.  Oxton, 
Eyre's  MSS.  Lord  Redesdale's  MSS. 
7  Bro.  P.  C.  49.  3  E.  &  Y.  1248. 
Gw.  1066.  Jackson  v.  Woodrofle, 
4 Wood,  181.  3E.&Y.  1302.  S.C. 
by  the  name  of  Jackson  y.  Walker^ 
Gw.  1831.  Awdry  v.  Smallcombe, 
MS.  Gw.   1756.     3  E.  &  Y.  13S5. 


Armstrongy.  Hewitt»4Price,  216.  5 
E.  &  Y.  835.  Gw.  1831.  There  are 
other  authorities,  but  they  are  too 
numerous  to  bear  citadon. 

*  Fox  y.  Rutty,  Bunb.  87.  I  E. 
&  Y.  763.  Gw.  627.  Travis  t. 
Oxton,  Eyre's  MSS.  Lord  Redes- 
dale's MSS.  3£.  &Y.  1248.  Gw. 
1066.  Awdry  v.  Smallcombe,  MS. 
Gw.  1526.  3  £.&  Y.  1385.  Wright 
V.  Southwoody  Dan.  137.  5  £.  &  Y. 
014,  in  notis.  Gw.  1883.  Scott  v. 
Lawson,  7  Price,  267.  3  E.  &  Y. 
967.    Gw.  1919. 
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cBidowments  ate  often  foond  to  contttn  obsolete  tenn9,  and  wovds  ments  are  to  be 
of  unknown  signification,  and  there  is  also  very  frequently  a  u!^°***  ^ 
generality  and  ambiguity  in  the  language  in  which  they  are  ex- 
pressed. In  such  cases  it  is  necessary  to  have  recourse  to  usage, 
as  the  best  mode  of  determining  questions  of  construction,  arising 
upon  the  words  of  ancient  instruments.  So  it  sometimes  happens 
that  a  vicar  claims  to  be  entitled  to  tithes  which  are  not  mention- 
ed in  the  endowment,  or  which  are  expressly  excepted  out  of  the 
endowment.  Again,  on  the  other  hand,  the  rector  frequently 
insists  upon  a  right  to  tithes,  which  have  been  given  to  the  vicar 
by  the  express  terms  of  his  endowment.  Even  in  these  cases  it 
will  be  seen,  that  evidence  of  usage  may  prevail  against  the  positive 
and  express  terms  of  the  endowment. 

Indeed,  the  rule  is  now  perfectly  well  established,  that  the  ex-  The  expreu 

J       -  J  ^     n        •  '^i.  1     •        word*  of  an  en- 

press  words  of  an  endowment  of  a  vican^  are  neither  conclusive  dowment  are  not 
against,  nor  in  favour  of  the  claims  of  the  vicar,  but  may  be  ex-  ^^^''^'^^ 
tended  or  narrowed  by  usage  alone,  without  any  reference  to  the  the  ciaima  of  the 

vicar 

particular  tithes  specified  in  the  endowment.    The  courts,  in  the  Usage  of  pay- 
Asence  of  •„  endown««t.  will,  upon  the  aole  ground  of  u«ge  of  -' ^Sft 
payment,  presume  an  endowment  in  confonnity  with  the  usage ;  >  preaumptioD  of 

,*n  ongmalt  or  a 

and  upon  the  same  principle,  where  an  actual  endowment  is  pro-  subsequent  en- 
duced,  and  a  contrary  usage  is  proved,  they  will  presume  a  sub-     ^™^^ 
sequent  endowment,  by  which  an  atterittion  has  been  made  in  the 
rights  acquired  by  the  vicar  under  the  original  endowment  *. 

These  rules  are  founded  upon  the  general  doctrine  of  presump- 
tion in  favour  of  actual  possesnon  and  enjoyment,  the  principle  of 
which  has  been  already  adverted  to  in  treating  of  presumptions  of 
title  against  the  common  law  right  of  rectors.    So,  upon  the  same  usage  of  pay- 
prisiciiAe,  usage  is  not  only  a  sufficient  ground  fOT  a  presumption  jv^'^elm^ 
of  an  endowment,  which  in  such  cases  is  supposed  to  have  been  memoria],  is 

,  ,  .  good  evidence  of 

made  after  time  of  memory ;  but  where  it  has  existed  from  time  a  prescription, 
immemorial,  it  is  also  a  good  foundation,  for  a  claim  by  the  vicar  Tn  rodoi^^ 
to  tithes  by  prescription,  which  supposes  an  endowment  made 
before  the  time  of  legal  memory.     Hence  it  is  evident  that  usage 
must  in  general  have  a  very  material  influence  upon  the  determi- 

*  Jackson   v.  Walker,  Skynner's     Woodrofe,  s£.&  Y.  1302.  And  see 
MSS.    Gw.  1231.    S.  C.  Jackson  ▼.     the  other  cases  infra. 
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nalion  of  questions  of  title  to  tithes  arising  between  rectors  and 
vicars. 

For  the  more  convenient  arrangement  of  the  subject,  it  is  pro- 
posed to  consider  the  effect  of  evidence  of  usage,  as  applied  to  the 
following  cases:  1.  Where  the  endowment  is  expressed  in  words  of 
doubtful  and  general  signification.     2.  Where  no  doubt  arises 
upon  the  construction  of  the  terms  of  tlie  endowment,  but  usage 
is  relied  upon  to  extend,  diminish,  or  vary  the  rights  which  were 
settled  in  the  rector  and  vicar  by  the  express  tenns  of  such  en- 
dowment*   3.  Where  no  actual  endowment  can  be  produced,  and 
the  vicar  claims  tithes  by  prescription  or  by  usage,  as  presump- 
tive evidence  of  an  endowment. 
Construction  of       1.  It  is  a  general  rule  that  woids  of  a  general  or  doubtful  sense  in 
fid'uKuiing  in  ~    ^^  endowment,  as  well  as  in  other  ancient  instruments,  may  be  con* 
an  endowment,    gtmed  and  explained  by  custom  and  usage*.   The  word  "  garba^ 

for€ixample,  which  is  of  frequent  occurrence  in  endowments,  and 
which,  in  its  original  and  proper  sense,  applies  to  com  only,  may  be 
taken  in  an  enlarged  or  limited  sense,  according  to  usage,  and  may 
be  extended  not  only  to  such  tithes  as  are  usually  garbed  or  pat  into 
DeciniK  garba-   bundles,  but  also  to  hay,  wood,  and  various  other  matters  ^.    Thus, 

where  by  an  endowment  made  in  the  time  of  King  Henry  III.,  a 
vicar  was  to  have  minutits  decimal  et  totam  decimam  garbarum, 
in  a  certain  hamlet  within  a  parish,  it  was  adjudged  that  the  word 
^^  garha^  would  extend  to  the  tithes  of  hay,  as  such  tithes  had 
been  constantly  paid  to  the  vicar  ^.  So,  in  another  case  the  words 
decinuB  garbarum  were  held  to  include  hay  and  flax,  and  the 
judges  of  the  Eing^s  Bench  said,  that  the  endowments  of  vicarages 
shall  be  expounded  by  the  common  law  judges,  and  that  the  words 
of  such  endowments  are  always  construed  by  the  usage'.  Again, 
where  a  vicar  was  endowed  with  all  manner  of  tithes,  oblations, 
and  obventions  whatsoever,  decimis  garbarvm  et  foeni  duniawat 

*  s  Ro.  Ab.  335.  pi.  8.    Attorney  *  Bandale  v.  Smith,  Cro.  Eliz.  633. 

General  v.Parker,  1  Ves.  43,  and  the  1  £.  &  Y.  141.    Gw.  207.    See  Sir 

cases  infra.  Edward  Coke's  case,  2  Ro.  Rep.  161. 

«» Southcott  V.  Southcott,  Styl.  108.  1  E.  &  Y.  314.    Gw.  375. 

108.    Aleyn.  80.    1  E.  &  Y.  40«.  *  Anon.  Lilt  Rep.  863.    l£.&Y. 

Gw.  884.    Fairefax  t.  Fairefox,  Styl.  369. 
236.     1  E.  &  Y..406. 
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eacepHsy  and  it  was  proved  that  the  tithes  of  woad  had  been  pai 
to  the  vicar  fer  twenty  years ;  it  was  held  that  he  was  entitled  to 
such  tithes  ^ 

S09  on  the  other  hand,  where  a  vicar  daimed  tithes  of  hay  under 
an  endowment  of  all  the  tithes  belongmg  to  the  rectory,  ^^  decimU 
gmiarum  duntctxat  exceptia;'^  and  it  appeared  that  the  vicar  had 
never  received  any  tithes  of  hay  in  kind ;  bat  on  the  contrary  that 
the  impropriate  rector  and  his  ancestors,  who  had  been  the  owners 
of  almost  all  the  lands  in  the  parish,  had  constantly  devised  them 
to  their  tenants  tithe  free,  it  was  held  that  this  was  an  enjoyment 
of  that  species  of  tithe  by  the  impropriator,  and  that  the  vicar 
was  not  entitled;  because  the  construction  of  the  endowment  de- 
pended upon  words  of  doubtful  sense,  which  was  to  be  fixed  by 
die  usage,  and  the  usage  had  fixed  a  sense  upon  them  against  the 


▼icar^. 


So  the  word  ^^aUaragium^  the  predse  meaning  of  which  is  now  Alttngiun. 
nnknown,  but  which  in  a  general  sense  signifies  such  things  as 
are  offered  at  the  altar,  shall  be  expounded  according  to  the  usage. 
Thus  it  has  been  held  to  extend  to  the  tithes  of  wood,  or  wool  and 
lamby  where  that  species  of  tithe  had  been  usually  paid  to  the 


vicar*. 


It  has  been  held  that  the  word  '' gardens  ^^  in  an  endowment 
will  not  of  itself  carry  garden-stuff,  or  things  originally  grown  in 
gardens,  if  grown  elsewhere,  and  the  same  observation  may  be  ap- 
plied to  "  curtilages  **  **. 

Where  a  vicarage  was  endowed  with  several  species  of  tithes  Decinuequadra- 
which  were  distinctiy  enumerated,  and  amongst  th^se  were  dednuB  sc«°>^^ 
qtuidragesimaleB^  which  mi{^t  comprehend  any  species  of  titiies 
payable  in  Lent,  and  tiien  followed  a  reservation  to  the  monastery 
to  which  the  rectory  was  appropriated,  of  the  tithe  of  agistment 

"Boskerville v. Clarke, Cam. Scacc  Woody. Greenwood, HetL  155.  Lttt 

17lh  Oct.  15S8.    Gw.  1567.    lE.  &  Rep.  248.    1  E.  &  Y.  868.    Frank- 

y.  98.  lyn  V.  St,  Cross,  Bunb.  78.    1  E.  & 

*  Oglander  v.  Lord  Pomfret,  Eyre's  Y.  768.   G w.  629.  Williams  v.  Price, 

MSS.    5E.  &Y.  1512.    Gw.  1244.  5  Price,  156.    3E.&Y.  828.    Brit- 

4  Wood,  219.  ton  ▼.  Ward,  1  E.  &  Y.  500.  in  notis. 


*  Reynoulds  v.  Green,  2  Bulstr.        '  Williams  v.  Nee,  s  Price,  156. 

27;      1   E.  &  Y.  215.      Gw.   1573.      SE.  &Y.  828.     Gw.  1827. 
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of  their  own  cattle,  and  of  the  tithe  of  their  own  garden,  which 
two  species  of  tithe  were  not  enumerated  in  the  grant  of  the  vicar, 
the  Court  held  that  these  tithes  passed  to  the  vicar,  under  the 
woids  decinuB  qiuidragesimalesy  for  otherwise  they  need  not  have 
been  reserved  to  the  rector  ^. 
Herbagium.  So  the  words  ^^  decimos  herhagii^  in  an  andent  grant  of  tithes, 

do  not  necessarily  mean  tithe  of  agistment,  unless  that  construc- 
tion is  supported  by  usage  ^  ;  and  in  truth,  the  dedsions  which 
have  been  just  alluded  to,  where  a  latitude  of  construction  appears 
to  have  been  given  to  particular  words  in  endowments  of  vicarages, 
so  as  to  entitle  the  vicars  to  tithes  which,  ex  vi  temdfwrum^ 
would  not  pass  by  such  instruments,  are  founded  solely  upon  the 
usage  ^,  and  may  be  referred  to  the  general  doctrine,  which  forms 
the  next  subject  of  consideration,  namely,  that  usage  may  prevail 
against  the  endowment. 
A  vicar  u  not         2*  A  vicar  is  not  concluded  by  his  endowment  from  demandiiig 
ti^rml^ofliuVi.*  ^^^^  which  are  not  induded  in  such  endowment,  even  in  those 
dowment,  even     Q^gcB  whcro  the  tcHUs  of  the  endowment  are  so  clear  and  express, 

where  thev  arc 

so  clear  and  ex-  that  they  are  incapable  of  being  expounded  by  custom  or  usage, 
cannot  be  coZ  ^'^^  Consequently  cannot  be  extended  to  the  tithes  in  question; 
itnied  by  usage,  foj  Yrhete  any  such  tithes  have  been  constantly  recdved  by  the 

vicar  and  his  predecessors,  the  courts  upon  such  usage  are  bound 
to  presume  that  a  subsequent  endowment  was  made  by  all  neoes- 
sary  parties  heiore  the  passing  of  the  restraining  statutes,  by  which 
the  tithes  in  question  were  granted  to  the  vicar,  but  which  has 
been  lost  by  aodd^it  or  lapse  of  time  ^. 


*  Broadley  y.  BrodLlebank,  4  Wood, 
90.    9  E.  &  Y.  issi.    Gw.  1 169. 

^  Byam  v.  Booth,  8  Price,  281.  s 
K.&Y.  716.  Gw.  1744.  Scott  V. 
LawsoD,  7  Price,  S67.  3  £.  &  Y.  967. 
Gw.  1919. 

'  See,  in  particular.  Sir  Edward 
Coke's  case,  2  Ro.  Rep.  161.  l  E. 
&  Y.  514.  Gw.  575.  Reynouldi  v* 
GreeD,  s  Bubtr.  S7.  1 E.  &  Y.  SIS. 
Gw.  1575. 

«  Taw  V,  Braien  Nom  CoUege, 
Hardr.  5S8.    i  E,  &  Y.  4S9.    Gw. 


514.  Tilden  v.  Walter,  1  Mod.  50. 
1  E.  &  Y.  481.  Fox  V.  Bardwell,  2 
Wood,  558.  4  Bro.  P.  C.  S16.  SS5. 
Comyiu  498.  2  E.  &  Y.  S5.  Gw. 
716.  Williams  y.  Price,  S  Price,  156. 
3E.&Y.828.  Gw.  1SS7.  SeeCaiT 
v.  Henton,  7  Bro.  P.  C.  100.  5  E. 
&  Y.  1590.  Gw.  1258.  PtarsoDS  v. 
Bellamy,  4  Price,  190.  5  E.  &  Y. 
888.  Gw.  1829.  Byam  v.  Booth,  2 
Price,2Sl.  3E.&Y.716.  Gw.  1744. 
Williamson  v.  Thompson,  9  Fnce, 
laa.    5£.  &Y.  1046.    Gw.  1981. 
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In  the  abraioe  of  all  evidence  6f  usMe.  the  endowment  itself  In  the  abaence 
must  be  resorted  to,  and  in  such  case  the  endowment  will  in  ge-  unge^  the  en- 
nend  be  condttsive  in  favour  of  the  vicar.     But  it  will  not  in  all  ^n^onch^ 
cases  be  conclusive  against  him  even  in  respect  of  those  articles  "^^^ 
which  are  not  specified  in  the  endowment,  and  as  to  which  there 
is  no  direct  evidence  of  usage  in  his  favour. 

Nor  will  a  vicar  be  concluded  from  demanding  tithes  which  are  A  Ticar  may  de- 
expressly  excepted  out  of  his  endowment,  where  such  tithes  have  presdy  excepted 
been  constantly  received  by  him  and  his  predecessors.    Thus,  in  ^^^J^^  ^^ 
a  case  where  the  plaintifi^,  a  vicar,  proved  a  constant  perception  of  he  and  bis  pre- 
tithes  of  hay  by  himself  and  his  predecessors  during  all  the  time  been  in  the  con- 
of  living  memory,  and  there  was  no  evidence  of  the  perception  of  ^suc^tit^^" 
that  species  of  tithe  by  the  rector ;  the  court  held,  that  the  vicar 
had  made  out  a  good  title  to  the  tithe,  although  it  appeared  by 
the  endowm^t,  that  the  vicarage  was  cmly  endowed  with  the 
*^  tithes  of  lamb  and  wool,  and  all  other  small  tithes'",  and,  that 
in  the  same  instrument,  the  tithes  of  hay  of  the  whole  parish 
were  expressly  reserved  to  the  rector  ^.    For  it  is  a  general  rule  of 
the  courts  in  questions  of  this  nature,  that  where  a  rector  stands 
by  and  allows  tithes  excepted  out  of  the  endowment,  or  not  speci* 
fied  therein,  and  to  which  the  vicar  is  not  in  fact  legally  entitled, 
to  be  paid  to  the  vicar,  the  rector  must  be  bound  by  his  own  ne- 


glect ^.    But  the  cases  have  gone  still  fiurther,  and  a  vicar  has  in  A  vicar  may  in 
many  instances  been  held  to  be  entitled  to  tithes  which  are  not  ex-  entitled  to  uthes 
pressly  mentioned  in  his  endowment,  and  which  have  never  been  ^^oq^^Iq^^ 
actually  received  by  him  or  his  predecesscvs  ^.  endowment,  and 

_.-  ..i/»i  1  ..  -.      which  hare  not 

In  rader  to  explain  the  pnnciple  of  these  determinations,  it  is  been  actually  re- 
necessa^^  to  observe,  that  the  right  of  a  vicar  to  any  species  of  wi^J^SreilwS^ 

*  Pmons  V.  Betlamy,  4  Price,  190.  9  Price,  S3l.  s  £.  &  Y.  1 158.  Gw. 
SE.  &  Y.  8S9.  Gw.  1SS9.  Fynes  1099.  Kennicott  v.  Watson,  S  Price, 
▼.  Ordoyno,  4  Wood,  84.  MS.  Gw.  S50.  2  B.  &  Y.  690*  Gw.  17  IS. 
1168.    8  £.  &  Y.  1279.  Byam  v.  Booth,  2  Price,  231.    s  E. 

^  Manbyv.  Lodges  3  Price,  231.   8  &  Y.  716.    Gw.  1744.    Cunliffe  v. 

B.  &  Y.  1052.    Gw.  1993.  Taylor,  2Price,  529.    8  B. &  Y.  743. 

*  Jaduon  v.  Woodroffe,  4  Wood,  Gw.  1763.  Leathes  v.Newitt,  4  Price, 
181.  5  E.  fr  Y.  1302.  Jackion  v.  855.  8  Price,  562.  3  £.  &  Y.  841. 
Walker,  S.C.  MS.  Gw.  1231.  Man-  Gw.  1834.  1964.  WfllianMon  v. 
by  V.  Cnrtii,  2  Price,  284.    3B.&Y.  Thompson,  9  Price,  186.    sE;frY. 


739.    Gw.  1769.   Itfanby  v.  Lodge,     1046.    Gw.  19SI. 
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tithe  may  be  derived  either  under  gpedal,  or  general  words  in  Us 
endowment ;  for  example,  the  endowment  may  either  give  him 
tithe  of  agistment,  expressly  and  distinctly,  or  under  the  general 
denomination  of  all  small  tithes.  So,  where  no  positive  and  ex- 
press endowment  can  be  produced,  his  right  to  the  tithe  in  ques- 
tion may  be  proved,  either  by  a  particular  enjoyment  of  that 
species  of  tithes,  or  by  a  general  usage  of  taking  all  small  tithes. 
And  as  a  vicar  may  establish  his  right  to  a  particular  species 
of  small  tithe,  under  a  general  tide  by  endowment  or  usage  to  all 
small  tithes,  so  it  has  been  held,  that  where  he  proves  a  percep- 
tion of  some  small  tithes,  and  no  other  person  has  received  any 
small  tithes,  he  will  be  entitied  to  all  small  tithes  whatsoever, 
although  such  tithes  have  never  in  fact  been  paid  to  himself  or  his 
predecessors  *. 

Thus,  where  a  vicar  was  expressly  endowed  with  the  tithes  of 
lambs,  wool,  calves,  butter,  milk,  and  cheese,  pigs,  ducks,  salmorn, 
eggs,  garlick,  onions,  and  leeks,  flax,  hemp,  dove-cotes,  apples, 
bay,  and  milk,  but  had  never  in  &ct  received  any  tithes,  ex- 
cept wool  and  lamb^,  and  a  grant  firom  King  James  I.  was  pro- 
duced, in  which  several  of  the  tithes  included  in  the  endowment 
were  expressly  mentioned ;  yet,  as  none  of  the  other  tithes,  except 
the  tithes  of  hay,  had  ever  been  received  by  the  rector,  it  was 
held,  that  there  being  no  usage  proved  to  take  from  the  vicar  any 
other  tithe  than  that  of  hay,  he  was  entitied  to  an  account  of  all 
the  other  tithes  which  he  had  demanded ;  for,  altiiough  the  words 
of  the  endowment  only  contained  particular  articles  of  small  tithes, 
yet  that  could  not  deprive  him  of  otiier  small  tithes ;  for  the  true 
construction  of  that  enumeration  was,  that  the  articles  wsre  only 
put  to  instance  what  was  payable  at  tiut  time,  but  they  would 
clearly  carry  all  vicarial  tithes,  although  not  expressly  mentioned 
in  the  instrument  of  endowment  ^. 

•  Jackson  v.  Woodrofife,  4  Wood,  £.  &  Y.  733.  Gw.  1769.  See  Wit 
ISl.  $£.&¥•  1302.  Jackson  v.  lianuon  ▼.  Lord  Lonsdale,  Dan.  175. 
Walker,  S.  C.  MS.  Gw.  1231.  5  £.  &  Y.  S76.    Gw.  I860.    Wil- 

^  There  was  some  evidence  of  a  liamson  v.  Thompson,  9  Prioe»  186; 

eompofition  for  geese  and  pgs  hafiog  3  E.  &  Y.  1046.    Gw.  1981.  Afanbj 

been  paid  to  the  Yicar.  j.  Lo^ge,  9  Pricey  ssi.     S  £•  &  Y. 

*  Manby  v.  Curtjs,  8  Ptice^  884.  a  IQ$$.    Gw.  1999. 


S£CT.  VII.]  TO  WHOM   TITHES   AKE   DUE.  129 

Again,  in  the  case  of  Kennioott  v.  Watson  *,  which  is  a  leading 
authority  on  this  head,  the  vicar  having  proved  a  perception  of 
small  tithes,  and  no  small  tithes  having  been  paid  to  any  other 
person,  «the  vicar  was  held  to  be  entitled  to  tithes  of  agistment, 
turnips,  and  potatoes,  although  those  tithes  had  never  been  re- 
ceived by  himself  or  the  former  vicars,  and  the  documentary  evi- 
dence adduced  in  support  of  the  claim  of  the  vicar,  referred  to 
*'  small  tithes^,  and  not  to  all  small  tithes.  The  Court,  indeed, 
appears  to  have  laid  some  stress  upon  the  circumstance,  that  agist- 
ment tithe  was  not  formerly  paid  in  that  part  of  the  country 
(Northumberland)  in  which  the  dispute  arose,  and  that  turnips  and 
potatoes  were  articles  of  modem  introduction ;  but  the  principle  of 
the  determination  undoubtedly  is,  that  the  vicar  having  proved 
perception  of  some  small  tithes,  and  no  small  tithes  having  been 
received  by  any  other  person,  it  was  to  be  presumed  that  the  vicar 
was  endowed  of  all  small  tithes. 

So,  in  another  case  it  was  held,  that  a  vicar  had  made  out  a 
good  title  to  agistment  tithe,  by  shewing  a  perception  of  all 
other  small  tithes,  although  tithes  of  ^^  herbage^  had  been  ex- 
pressly granted  by  James  I.  to  a  lay  impropriator,  and  the 
tithe  cS  agistment  had  never  been,  until  lately,  received  by  the 
vicars.  In  this  case  it  appeared  that  no  agistment  tithe  had 
ever  been  paid  to  the  impropriator,  and  the  Court  said,  that  the 
wozd  *^  herbage  ^'  will  not  cover  agistment  unless  perception  is 
proved  ^ 

And  upon  the  principle  laid  down  in  the  foregoing  decisions,  a  A  Tic&r  who  is 
vicar  who  is  endowed  with  small  tithes  generally,  will  be  entitled  ^XL  tithes  ge- 
to  the  tithes  of  all  articles  of  modem  introduction,  which  are  in  JJ^j^'^  \!^  ^^ 
their  nature  referable  to  the  general  denoiiiination  of  small  tithes.  aU  articles  of 
So  where  the  vicar  has  been  used  to  receive  all  the  small  tithes  auction,  which 
which  have  arisen,  it  is  to  be  presumed  that  he  is  endowed  of  all  a^jia^ation?*' 
small  tithes ;  and  consequently  where  new  titheable  matter  arises, 
within  the  parish,  it  shall  be  presumed  to  have  been  comprised 

■  2  Price,   S50.     S  E.  &  Y.  690.  Gw.  1834.  1964. 

Gw.  1718.    See  Cunlifie  v.  Taylor,  2  ^  Byam  v.  Booth,  2  Price,  231.    3 

Price,  329.    3  E.  &  Y.  74S.    Gw.  E.&Y.  716.    Gw.  1744.    SeeWil- 

1763.     Leathei  V.  Newitt,  4  Price,  liamson  v.  Thompson,  9  Price,  186^ 

3SS.     S  Price,  562.     3  E.  &  Y.  S41.  3  E.  &  Y.  1046;     Gw.  1981. 

VOL.  I.  K 


where,  as  it  not  tinfrequently  happens  ^,  the  vicar  is  endowed  by 
metes  and  bounds ;  that  is,  where  the  endowment  only  extends  to 
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within  the  endowment,  for  that  is  the  natural  and  neoesaaiy  pre- 
sumption which  arises  from  such  a  usage  ^. 
Thr  perception         But  it  is  material  to  observe,  that  this  rule  by  which  the  per- 
vie"!  i^  some      ccptiou  by  the  vicar  of  some  small  tithes,  is  made  presumptive 
parts  of  .1  pirish,  evidencc  of  his  right  to  other  small  tithes,  which  have  never  been 

is  not  suliicieni  ^ 

to  establish  his     received  by  himself,  nor  by  any  other  person,  does  not  hold  good, 

title  to  the  tithes 
of  other  parts, 
from  which  he 
cannot  prove 

any  perce^jtiun.     a  part  of  the  parish,  and  does  not,  as  it  commonly  does,  comprise 

the  whole  parish.  Upon  the  same  principle,  the  perception  fay  the 
vicar  of  tithes  in  one  part  of  the  parish,  will  not  give  him  a  ge- 
neral title  to  such  tithes  in  other  lands,  in  which  he  cannot  prove 
any  perception.  Thus,  in  a  case  in  the  Exchequer,  a  vicar  brought 
a  bill  for  tithes  of  hay,  arising  in  certain  districts  called  Cringle 
Dyke  and  Burnt  Hill,  in  the  parish  of  S.,  which  was  divided  into 
nine  districts.  The  vicar  produced  no  endowment,  but  rested  his 
case  on  perception,  as  presumptive  evidence  of  an  endowment. 
It  appeared  by  the  proofs  in  the  cause,  that  he  had  received  tithes 
of  hay  from  the  rest  of  the  parish  generally,  and  even  from  part 
of  the  districts  in  which  the  defendant's  lands  were  situate,  and 
he  produced  the  ecclesiastical  survey  of  the  26  Hen.  VIII.,  which 
stated  the  vicar  to  be  entitled  to  tithes  of  hay  within  the  parish, 
vicar's  books  containing  entries  of  money  received  for  tithe  of  hay, 
and  several  terriers,  mentioning  that  tithe  hay  was  payable  in 
kind  to  the  vicar,  except  as  to  certain  lands  not  included  in  the 
suit.  But  the  court  held  that  this  evidence  was  not  sufficient  to 
establish  the  title  of  the  vicar ;  for  although  there  was  no  doubt 
that  the  vicar  was  entitled  to  tithe-hay  in  very  many  parts  of  the 
parish,  it  did  not  necessarily  follow,  that  he  was  entitled  to  it  firom 
the  particular  lands  in  question,  from  which  he  had  not  proved 
any  perception ;  and  an  issue  was  directed.     There  was  also  evi- 

'  Crouch  V.  Risden,  1  Vcntr.  61.  519.      1  E.  &  Y.  696.     White  t. 

2  Keb.  612.     1  Sid.  443.     1  E.  &  Y.  Keate,  2  Wood,  66.     1  E.  &  Y.  730. 

481.    Gw.  522.    Pajne  v.  Powlett,  Oealev.  Winter,  2Wood»  los.     1  E. 

MS.  Gw.   1247.    3  E.  &  Y.  1316.  &  Y.  743.     Gw.   15S2.      Peirce  t. 

Woodroffe  ▼.  Walker,   MS.      Gw.  Warrener,  2  Wood,  261.     1  E.&Y. 

1231.    S.  C.  3  £.  &  Y.  1302.  721.    Brittainc  v.  Lord  Coventrj,  1 

^  See  Widker  v.  Wehb,  \  Wood,  Wood,  93.     I  E.  *  Y.  419. 
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deuce  that  the  yicairs  had  disclaimed  any  right  to  tithe  hay  of  the 
particukr  lands,  and  that  they  were  liable  to  pay  tithe  to  another 
person^. 

As  the  endowment  of  the  vicarage  may  be  extended,  so  it  may  An  endowment 
be  narrowed  by  subsequent  usage.   But,  as  upon  the  production  of  bIr'uMire*"b^*^ 
an  endowment,  the  primd  facie  title  to  the  tithes  included  in  that  "^^f^^  f  '^^^'^ . 

cbums  in  opposi- 

endowment  is  in  favour  of  the  vicar,  if  the  rector  insist  upon  a  tion  to  the  ex- 
right  to  any  of  such  tithes  in  opposition  to  the  endowment,  it  is  ^^^H^auhe^ 
incumbent  upon  him  to  irive  such  elear  and  cosent  evidence  of  a  ")"*^ei^,®  ^^^ 

,       ,        ,  ,  clear  and  cogent 

usage  in  the  parish  in  his  favour,  with  respect  to  the  articles  to  evidence  of  usage 
which  he  claims  to  be  entitled,  as  shall  narrow  the  terms  of  wiU  crate  a  pie- 
the  endowment,  and  induce  a  presumption,  that  the  parties  in-  ^^ri'^hu^^of  the 
terested  in  the  tithes  afterwards  came  to  some  new  agreement,  v^rtiea  under  the 

-,.,  ,.«•  -ii,  ,  '  1     original  endow- 

by   wnich    some  ditrerent   arrangement   had   be^n   made  with  mentwere 

respect  to  the  distribution  of  the  tithes,  between  the  date  of  jMurat^agw^! 
the  endowment  and  the  disabling  statute  of  Queen  Elizabeth  ^.  "^^°^* 
But  where  such  usage  can  be  shewn,  the  rector  is  not  concluded 
by  the  endowment  of  the  vicarage.  Thus,  in  a  case  in  which  it 
was  proved  that  tithes  of  hay  had  been  received  by  the  rectors  of 
the  parish,  as  far  back  as  living  memory  could  reach,  and  there 
was  no  evidence  that  tithes  of  hay  had  ever  been  paid  to  the  vicar, 
it  was  held  that  this  was  sufficient  evidence  that  the  rector  was 
entitled  to  such  tithes,  although  the  defendants  produced  an  en- 
dowment of  the  vicarage  in  1253,  by  which  the  vicar  was  ex- 
pressly endowed  with  the  tithes  of  hay  of  the  whole  parish ;  for  it 
should  be  presumed  that  the  tithes  came  into  lay  hands  before  the 
restraining  statutes  ^. 

So,  in  another  case,  an  endowment  in  1430,  by  which  the  vicar 
was  expressly  endowed  with  tithes  of  hay,  was  held  not  to  be  suf- 
ficient to  support  the  claim  of  the  vicar  to  that  tithe,  without  any 
proof  of  usage,  against  evidence  of  the  payment  of  a  composition 

•  Armstrong  v.  Hewitt,  4  Price,  250.    2  E.  &  Y.  690,     Gw.  1712. 
216.    3  E.  &:  Y.  S35,    Gw.  1831.  Williamson  v.  Lord  Lonsdale,  Dan. 

*  Awdry  V,  Smallcombe,  MS.  Gw.  171.    3  E.  &  Y.  S76.    Gw.  i860. 
1526.    sE.  &Y.  ldS5.    DonnsBT.  Williamson  v.  Thompson,  9  Price, 
Carrey,  1  Wili.  Ex.  Rep.  46.    S  E.  186.    3  E.  &  Y.  1046.    Gw.  1981. 
ft  Y.  SI 7.    4  Price,  109.    Gw.  1822.  *"  Dartmouth  v.  Roberts,  16  East, 
See  Kennicott  v.  Watson,  2  Price,  334.    2  E.&Y.  655.    Gw.  1704. 
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to  the  rector,  in  lieu  of  tidies  of  com  and  hay  for  a  considerable 
length  of  time  ^. 

Upon  the  same  principle,  where  a  vicar  has  been  some  time  in 
the  possession  or  receipt  of  a  species  of  tithes  not  mentioned 
in  his  endowment,  and  has  never  possessed  another  species  of 
tithe  which  is  expressly  contained  in  it,  but  which  has  been  for  a 
long  time  received  by  the  rector,  this,  primd  facie,  affords  a 
strong  presumption  that  some  agreement  or  composition  has  been 
made  between  the  parties,  by  which  an  exchange  of  the  tithes  has 
taken  place.  But,  still,  as  in  all  cases  where  the  rector  comes 
and  insists  that  the  tithes,  which  were  by  the  endowment  ex- 
pressly given  to  the  vicar,  have  been  given  back  and  reunited  to 
the  rectory,  he  does  in  effect  claim  them  in  opposition  to  his  own 
grant ;  it  is  essential  that  the  evidence  of  such  reunion  should 
A  mistaken  pay-  be  clear  and  satisfactory^.  And  it  is  material  to  observe,  that 
tor  will  not  pre-'  ^herc  the  claim  of  the  rector  rests,  as  it  does  in  such  cases, 
^ ftT  *'•*  "^^'  solely  upon  the  usage,  the  mere  fact  of  payment  will  not  be  con- 
clusive in  his  favour,  unless  it  is  of  such  a  nature,  as  to  exclude 
the  presumption  that  the  tithes  in  question  were  of  right  payable 
to  the  vicar,  although  from  a  mistake  of  the  law,  they  were,  in 
point  of  fact,  received  by  the  rector.  There  are  many  cases  of 
this  description,  in  which  the  payment  of  tithes  to  the  rector  has 
been  held  not  to  operate  to  the  prejudice  of  the  rights  of  the 
vicar.  These  are  principally  cases  of  mistake,  inadvertence,  or 
ignorance  on  the  part  of  the  vicar,  of  the  extent  of  the  legal 
rights  conveyed  to  him  by  the  terms  of  his  endowment,  or  where, 
by  the  encroachment  of  the  rector,  there  has  been  a  temporary 
usurpation  of  the  rights  of  the  vicar. 

The  first  authority  usually  cited  on  this  head,  is  the  case  of 
Almond  v.  Trinity  College  ^.  In  that  case,  a  vicar  brought  a 
bill  for  the  tithe  of  agistment  of  barren  cattle,  and  in  support  of 
his  right  to  such  tithe,  produced  an  ancient  survey,  taken  in  the 
year  1563,  upon  the  dissolution  of  monasteries,  by  which  it  ap- 
peared, that  the  tithes  of  com,  grain,  and  hay,  belonged  to  the 

'  Manby  v.  Curtis,  9  Price,  884.  3  Awdry  v.  Smalkombe,   MS.    Gw. 

£.  &  Y.  733.     Gw.  1769.  1596.     8  £.  &  Y.  13S5. 

*  Dorman  v.  Currey,  1  WiL  Exch.  *  1  Wiis.  170.     9  E.  &  Y.  106 

Rep.  46.    ff  £.  &  Y.  817.  Gw.  1S99.  Gw.  799. 
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rector,  and  that  the  vicar  was  entitled  to  tithes  of  wool.  Iamb, 
and  all  other  small  tithes.  Another  survey  was  also  produced, 
taken  33  Eliz.,  which  agreed  with  the  former.  It  appeared  by 
the  proofs  in  the  cause,  that  agistment  tithe  had  been  paid  to 
the  rector  for  fifty  years  past;  but  in  answer  to  that  it  was  proved, 
that  before  that  time,  viz.  sixty  years  ago,  that  species  of  tithe 
had  been  paid  to  two  vicars.  The  Court  held^  that  there  had 
been  a  usurpation  upon  the  vicar  for  fifty  years  past.  They 
said,  if  an  endowment  appear,  that  is  the  rule  by  which  the 
Court  is  to  proceed,  if  it  do  not,  usage  is  the  rule ;  therefore, 
if  there  had  not  been  any  such  written  evidence  as  was  produced 
in  the  cause,  the  payment  to  the  impropriator  for  fifty  years  would 
have  been  very  strong  proof  for  him  against  the  vicar;  but  on 
the  other  side  there  was  a  record  which  proved  that  the  vicar  was 
entitled  to  all  small  tithes.  In  respect  to  this  decision  it  is  to  be 
observed,  that  although  the  usage  of  taking  tithes  of  agistment 
had  been  both  ways,  yet  the  prior  usage  had  been  in  favour  of 
the  vicar.  The  right  of  the  vicar  was  also  proved  by  written  evi- 
dence of  an  endowment;  and  it  appears,  that  it  was  this  written 
evidence  which  occasioned  the  preponderance  in  favour  of  the 
title  of  the  vicar. 

There  are,  however,  other  clear  and  unequivocal  cases,  in  which  a  vicar  who  is 
the  constant  payment  of  a  particular  species  of  tithes  to  the  rector  J^tTtlthes'wiif 
has  been  held  not  to  prejudice  the  claim  of  the  vicar  to  such  not  be  prejudiced 

.  by  the  payment 

tithes.  Thus,  where  the  vicar  has  been  endowed  with  all  small  to  the  rector  of 
tithes ;  or  where,  in  the  absence  of  an  endowment,  he  has  been  in  specie/o/sraaU 
the  constant  perception  of  all  small  tithes,  except  of  certain  ^^^  """^^^  *" 

*       ^   *  ,  *  erroneous  notion 

articles  of  smaU  tithes  which  have  been  paid  to  the  rector  under  that  they  were 

an  erroneous  notion  that  they  were  great  tithes,  it  has  been  held  ^^^   *  ^ 

in  several  instances,  that  this  payment  of  the  tithes  in  question  to 

the  rector  will  not  prejudice  the  right  of  the  vicar,  as  for  instance,. 

in  the  case  of  tithes  of  clover  seeds  and  other  grass  seeds  which 

were  formerly  reputed  great  tithes,  under  a  notion  that  the  seed 

followed  the  nature  of  the  grass  ^.     But  the  courts  will  not  in.  A  payment  by 

miitdce  will  not 
*  Clarke  v.  Stapler,  S  Wood,  121.     Strangeways,  4  Wood,  587.  MS.  Gw. 

5  £.  &  Y.  212.     Gw.  926.     Carfc.     117S.    s  E.  &  Y.  1282.    Dorman  v. 
wiight V.Bailey, 3 Wood,  146.    2E.     Currey,  1  Wils.  Exch.  Rep.  46.    3 

6  Y.  221.     Gw.  9SS.     Jeremy  v.     £.  &  Y*  817.    Gw.  1822.    See  also 
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be  supposed  un-   any  case,  unless  on  clear  grounds,  suppose  such  a  mistake.     Thus, 

less   oil   clt^flJT  

grounds.  in  the  year  1781,  the  vicar  of  Farnham,  in  the  county  of  Surrey, 

filed  a  bill  against  an  occupier  of  lands  in  that  parish,  for  an  ac- 
count of  the  tithe  of  hops,  and  the  Bishop  of  Oxford  as  the  ap- 
propriator  of  the  rectory  and  his  lessee  were  also  made  defendants 
to  the  suit.  The  vicar  by  his  bill  insisted,  that  he  was  entitled 
to,  and  that  he  and  his  predecessors  had  immemorially  received 
all  kinds  of  small  tithes  arising  within  the  parish  except  the  tithe 
of  hops,  which,  as  he  alleged,  had  been  first  introduced  into  the 
parish  in  modern  times.  The  bill  also  charged,  that  in  case  any 
such  tithes  had  been  paid  to  the  rector  or  his  lessee,  they  had 
been  so  paid  by  mistake,  and  under  an  apprehension,  that  the 
tithe  of  hops  was  a  great  tithe.  The  defendants  by  their  answers 
insisted,  that  the  plaintiff  was  not  entitled  to  the  tithes  of  bops 
gathered  in  the  parish,  except  the  tithes  of  such  hops  as  had 
been  gathered  in  and  from  ancient  gardens  and  orchards  therein ; 
and  insisted  that  the  rector  and  his  predecessors  had  received  the 
tithes  of  hops,  except  of  such  as  had  been  produced  in  ancient 
gardens  and  orchards,  for  upwards  of  one  hundred  and  eighty 
years  past,  and  during  the  last  one  hundred  and  forty  years  with- 
out interruption.  And  this  fact  was  established  by  the  proo& 
in  the  cause.  It  was  also  proved,  that  the  vicar  had  received  all 
small  tithes  except  of  hops,  which  had  been  divided  between  the 
rector  and  the  vicar.  Tithe  of  hops  in  gardens,  orchards,  and 
coppice  grounds,  had  been  taken  by  the  vicar ;  in  the  other  places 
of  the  parish  by  the  rector.  It  was  contended,  that  the  vicar  was 
entitled  to  the  tithe  of  hops  as  a  small  tithe ;  for  whether  the 
usage  were  a  proof  of  prescription,  or  endowment,  it  proved  a 
right  in  the  vicar  to  all  small  tithes,  antecedent  to  the  introduc- 
tion of  hops  into  the  parish,  which,  it  was  said,  was  in  the  time 
of  Queen  Elizabeth  and  subsequently  to  the  restraining  statutes. 
And  it  was  insisted,  that  although  the  usage  of  pajrment,  which  bad 
ever  since  prevailed  in  the  parish,  had  been,  as  to  the  tithes  in 
question,  in  opposition  to  the  vicar^s  claim,  yet  it  had  proceeded 
from  a  mistake  of  the  law.     But  it  was  said  by  the  Court,  that  if 

Huntv.Codrington,  Dodd^sMS.  192.     Wood,  90.     3  £.  &  Y.  1881.    Gw. 
I  Wood,  391.     1  E.  A  Y.  636.     Gw.      1 169. 

954.     Broadley  v.  Brocklebank,    4 


SECT.  VII.]  TO   WHOM   TITHES   AIlE   DUE.  ISo 

from  the  facts  of  the  case  it  must  be  presumed  that  the  law  had 
been  mistaken,  that  might  be  a  ground  for  the  Court  to  rectify 
such  mistake.  But  the  Court  would  not  in  any  case,  unless  on  clear 
grounds,  suppose  such  a  mistake.  If  the  usage  can  be  reconciled 
to  any  right  which  can  be  fairly  presumed,  the  Court  ought  to 
presume,  according  to  the  true  principle  of  those  cases  which 
have  been  cited  for  the  vicar  ^,  that  it  commenced  in,  and  pro- 
ceeded from,  such  right.  Claims  supported  by  long  and  con- 
tinued usage  ought  not  to  be  lightly  done  away.  That  the 
supposed  mistake  of  the  law  had  no  foundation,  as  the  usage 
which  had  prevailed  in  the  parish  afforded  the  strongest  ground  to 
presume  that  hops  were  an  object  of  attention  before  the  restrain- 
ing statutes,  previously  to  which  time  an  endowment,  or  augment- 
ation of  the  vicarage,  or  some  legal  adjustment  of  the  rights  of 
the  vicar  might  have  taken  place**. 

Where  a  bill  for  tithes  is  brought  by  a  rector,  and  the  defence  A  rector  or  vicar 
is,  that  the  tithes  belong  and  have  been  paid  to  the  vicar,  who  is  ^t^^  wrong!^^ 

for  that  reason  made  a  party  to  the  suit ;  and  it  appears  that  such  ^"^'>'»  ^  ^ 

*      ^  *  *  com|)eiiea  to  Re- 

payment has  been  wrongftilly  made,  and  that  the  rector  is  en-  count  for  tiieni 

titled  to  the  tithes,  a  court  of  equity  will  compel  the  vicar  to  ac-  ^hom  they"" 

count  for  their  value  to  the  rector,  and  so  ^  converso  when  a  bill  ^^^  to^have 
is  brought  by  a  vicar  ^. 

It  has  been  said,  and  with  every  appearance  of  probability,  The  rector  can- 
that  endowments  of  vicarages  have  been,  in  general,  made  since  againsron  en- 
time  of  leiral  memory**.     Where,  upon  the  production  of  the  en-  dowment  made 

^  ^  ^  '  ^  since  the  time  of 

dowment,  it  appears  that  it  was  made  subsequently  to  that  period,  legal  memory; 
the  parson  cannot  prescribe  against  the  endowment^;  but  in  such  t^e  unge  may  ' 
cases,  the  usage,  if  it  be  clearly  in  favour  of  the  rector,  may  be  ^n'^*|ff  *^syi^ 

aequent  agree- 
»  Franklyn  v.  St.  Cross,  Bunb.  78.     MSS.     Gw.  1231.     3  E.  &  Y.  1302.   menu 

1  E.  &  Y.  768.    Gw.  629.    Wallis  Jackson  v.  Woodroffe.   S.  C. 

T.  Pain,  Com.  633.    2  E.  &  Y.  67.  "  Steers  v.  Brassier,  2  Wood,  373. 

Gw.  749:  Almond  v.  Trinity  College,  2  E.  &  Y.  61.    Gw.  742.    Clarke  r. 

Wils.  170.  2  Wood,  442.    2  E.  &  Y.  Stapler,  3  Wood,  121.    2  E.  &  Y. 

106.    Gw.  799.     Smith  V.  Huggins,  212.    Gw.  926.    Geale  v.  Winter,  2 

Coxc's  MSS.  DD.  196.    2  E.  &  Y.  Wood,  103.    1  E.  &  Y.  743.    Gw. 

127.  Gw.886.   Cartwright  ▼.  Buley,  1582. 

S  Wood,  146.    2  E.  &  Y.  221.    Gw.  *  Jackson  v.  Walker,  supriL 

93S.  *  Fringe  v.  Child,  Moo.  780.    I E. 

^  Jackson  v.  Walker,    Skynner's  ft  Y.  166. 
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made  the  ground  of  a  presumption  of  a  subsequent  agreement  or 
composition,  by  which  the  tithes  comprised  in  the  endowment 
have  been  given  back  to  the  rector*.     But  where  an  endowment 
was  produced,  dated  in  1344,  it  was  held  that  this  was  not  cer- 
tain proof  that  the  vicarage  had  commenced  after  time  of  legal 
memory,  as  the  endowment  recited,  that  there  had  been  a  former 
appropriation  of  the  rectory,  with  a  right  reserved  to  ordain  a 
vicar**. 
Where  there  ii        3.  Where  no  written  endowment  of  the  vicarage  can  be  pro- 
doTOCTTihe"     duced,  the  right  to  tithes,  as  between  rector  and  vicar,  must  be 
^^  ^  ^^^      determined  wholly  by  usage ;  and  in  such  cases,  the  vicar  may 
mined  wholly  by  claim  tithcs  by  usagc  as  presumptive  evidence  of  an  endowment, 
i^^nuy  claim    or  of  a  prescription,  which  supposes  an  endowment,  according 
tithei  by  usage    ^  ^jjg  circumstances  of  the  case.     But  here  it  is  necessary  to 

as  presumptive  ^  ^  ^ 

evidence  of  an  obscrve,  that  evidence  of  usage  which  will  not  support  a  preacrip- 
of  a  tide  by  pre-  tion,  may  be  sufficient  to  prove  an  endowment.  Endowments  of 
conlu*^°to dr.  ^o^^iges,  as  it  has  been  already  observed,  have  been  in  general 
cumstances.        made  since  the  time  of  legal  memory.     Many  of  them  are  lost, 

and  can  only  be  proved  by  usage.     It  would  be  unreasonable,  in 
.  such  cases,  to  expect  proof  of  a  prescriptive  right ;  for,  in  many 

instances,  it  would  defeat  the  vicar^s  title.  And  as  the  vicar  is 
permitted  to  supply  the  want  of  an  endowment  by  such  evidence 
of  usage,  as  will  not  support  a  prescription,  so  the  rector  is  per- 
mitted to  oppose  the  vicar^s  claim  of  a  prescriptive  right,  either 
by  offering  evidence  which  proves  an  endowment,  or  by  shewing 
that  the  vicar^s  evidence  adduced  to  support  a  prescriptive  right, 
applies  to  an  endowment,  not  to  a  prescription^.  For  it  is  to  be 
observed,  that  there  is  this  material  distinction  between  the  evi- 
dence of  usage  which  is  requisite  to  support  a  prescription,  and 
that  which  is  sufficient  to  support  the  presumption  of  an  endow- 
ment ;  namely,  that  in  the  case  of  a  prescriptive  right  the  usage 
must  have  subsisted  ever  since  the  time  of  legal  memory,  that  is 
to  say,  the  first  year  of  the  reign  of  Richard  I. ;  whereas  a  usage 
of  seventy,  fifty,  or  forty  years,  will  support  the  preinimption  of 

*  CoontesB  of  Dartmouth  v.  Ro-  Gw.  1169.    5  E.  &  Y.  1881. 

berts,  sE.  &Y.  655.    16Eaft,  SS4.  <>  Jackson   v.  Walker,  Skynner's 

Gw.  1704.  MSS.    Gw.  1S31.    S.  C.  3  E.  &  Y. 

^  Broadley  v.  BrocUdMmk,  MS.  1308. 
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an  endowment'.  And  in  both  cases  the  proof  of  usage  during 
the  time  of  living  memory  is  pnmA  facie  evidence  that  the  usage 
has  existed  durmg  all  the  time  necessary  to  support  the  prescript 
tion,  or  presumption  of  an  endowment,  that  is  to  say,  in  the 
former  case,  firom  1  Ric.  I.,  and  a  fortiori  in  the  latter  case, 
during  the  more  reasonable  time  required  to  support  the  presump- 
tion ;  and  in  either  case  the  evidence  being  presumptive  only, 
may  be  rebutted  by  positive  proof,  that  the  usage  commenced 
since  the  period  when  the  right,  in  support  of  which  it  is  adduced, 
must  have  necessarily  originated. 

These  rules,  in  regard  to  the  presumption  of  an  endowment.  The  Couru 
apply  with  as  much  force  to  the  presumption  of  a  subsequent  en-  ^^^^  ^ 
dowment,  where  an  actual  endowment  is  produced,  as  they  do  to  &^  ^^  ^  *"^* 

...  ^  tequent  endow- 

tbe  presumption  of  an  onginal  endowment,  where  the  vicar^s  ment  conform- 
title  rests  wholly  upon  presumption.     If  an  endowment  can  be      ^      ^  "'^' 
presumed,  which  is  conformable  to  the  usage,  it  is  the  duty  of  the 
Court,  where  the  usage  has  been  long  and  uninterrupted,  to  pre- 
sume such  an  endowment.     It  has  always  been  the  rule,  where  no 
endowment  has  appeared,  to  transcribe  the  usage  into  an  endow- 
ment, if  it  can  be  done.     This  principle  applies  to  the  claims  of  Prasumpdon 
the  rector  as  well  as  to  those  of  the  vicar.    And  therefore  all  the  Jj?^  ^H^ 
cases  in  which  the  vicar^s  daim  has  been  established  by  usage,  are  ^^\  ^?^^  ^. 

.      -^         *  '  the  claims  of  the 

equally  authorities  in  support  of  the  rector'^s  claim,  where  the  rector  m  to  those 

i_       ,  .     /.  if'j.h  ofthevictr. 

usage  has  been  in  favour  of  it°. 

The  receipt  of  a  modus  or  composition  in  lieu  of  any  particular  The  receipt  of  a 
species  of  tithes  in  kind,  is  equivalent,  as  evidence  of  title,  to  the  ^siUon^inHmT 
actual  perception  of  such  tithes ;  because  it  is  an  admission  that  the  ^^ ^^^  '^  ^}' 

*^         *  ...  valent,  in  point 

party  to  whom  it  is  paid  is  primd  facie  entitled  to  the  tithes  of  titles  to  the 
covered  by  the  modus  or  composition*^.    And  upon  this  principle,  thetiUiai"for 
a  modus  which  is  invalid  in  law,  may  be  good  evidence  of  a  title  ^^*»>*Mbeen 
to  the  tithes  in  kind,  for  which  it  is  alleged  to  be  payable^. 

*  Jackfion  v.  Walker,  Skynner's  Gw.  158. 
MSS.    Gw.  *231.    S.  C.  3  £.  &  Y.        <"  Kettle  v.  Robton,   2  Keb.  665. 

1502.    Panons  ▼.  Bellamy,  4  Price,  719.  729.     1  E.  &  Y.  483.    Stone  y. 

190.    s  £.  &  Y.  832.    Gw.  1829.  Rideout,  Bunb.  262.    2  £.  &  Y.  6. 

^JackBon V.Walker, nipra.  Grymes         '  Travis  v.  Oxton,  Eyre's  MSS. 

V.  Smith,  IS  Co.  4,    1  E.  &  Y.  95.  Lord  Redesdale'a  MSS.    3  &  &  Y. 
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[chap.  lit. 


The  title  of  a 
vicar  to  tithes  as 
against  the  rec- 
tor, ought  to  be 
very  clearly  and 
satisfactorily 
proved. 


The  rector  is  not 
entitled  to  an 
issue  unless  the 
right  of  the  vicar 
is  doubtful. 


A  rector  and 
vicar  may  be  en- 
titled to  tithes  of 
lands  alter- 
nately. 

The  party  who 
undertakes  to 
prove  an  actual 
endowment  must 
either  produce 
the  original  in- 
strument, or  if 
that  cannot  be 
found,  he  must 
prove  It  by 
condary  evi- 
dence. 


It  seems  to  be  an  established  general  rule  of  the  courts  of  equity, 
in  questions  of  title  between  the  rector  and  the  vicar,  that  as  the 
right  to  compel  an  account  of  tithes  is  merely  consequential  to  the 
legal  title,  and  the  rector  has  primA  facie  the  title  to  all  the  tithes, 
the  court  ought  not  to  make  a  decree  in  consequence  of  their 
opinion  of  the  vicar^s  title,  and  in  derogation  of  the  right  of  the 
rector,  luitil  the  title  of  the  vicar  has  been  established  by  the  de- 
cision of  a  jury  ;  unless  such  title  is  made  out  in  the  most  clear 
and  satisfactory  manner^. 

On  the  other  hand,  it  has  been  laid  down,  that  in  questions 
between  rectors  and  vicars,  the  rector  is  not  entitled  to  an  issue 
imless  the  Court  entertains  a  doubt  ^. 

It  is  impossible  to  particularize  the  almost  endless  variety  of 
titles  and  interests  into  which  the  rights  of  rectors  and  vicars  to 
tithes  of  parishes  have  been  modified  and  distributed  by  endow- 
ments and  local  usages.  One  singular  instance  may,  however, 
be  mentioned,  where  the  parish  was  divided  into  three  parts,  and 
the  tithes  of  one  of  them  were  enjoyed  by  the  vicar,  and  the  other 
two  by  the  impropriator  alternately  every  year*^. 

In  respect  to  the  evidence  which  is  required  in  proving  an 
actual  endowment  of  a  vicarage,  it  is  necessary  to  observe,  in  ad- 
dition to  what  has  been  already  stated  on  that  head,  that  if  a 
party  intend  to  use  an  actual  endowment  in  evidence,  he  ought 
in  strictness  to  produce  the  original ;  but  where  the  original  in- 
strument of  endowment  is  lost  or  destroyed,  or  cannot  be  found 
in  the  proper  repository,  it  may  be  proved  by  secondary  evidence, 
which  is  the  best  that  the  nature  of  the  subject  will  admit.  But 
in  order  to  make  such  evidence  admissible,  it  ought  to  be  shewn, 
that  search  has  been  made  in  the  proper  repositories  for  the  ori- 
ginal endowment,  and  that  it  cannot  be  found  ^.     The  proper  re- 


1248.  Gw.  1066.  Wright  v.  South- 
wood,  Dan.  137.  3  E.  &  Y.  914.  in 
nods.    Gw.  1883. 

*  Garnons  v.  Barnard,  l  Anstr. 
896.  7  Bro.  P.  C.  105.  S  £.  &  Y. 
S80.     Gw.  146S. 

^  By  Richards,  C.  B.  in  Dorman  v. 


Currey,  1  Wib.  Exch.  Rep.  46.  5 
E.  &  Y.  824. 

•^  Rcynall  v.  Wills,  2  Wood,  244. 
1  £.  &  Y.  808. 

<*  Phillips  on  £v.  399.  Bnllen  v. 
Michel,  4  Dow.  P.  C.  297.  3  £.  & 
Y.757.    Gw.  779.         • 
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pository  for  the  endowment  of  a  vicarage  is  the  registry  of  the  The  proper  i«. 
bishop  of  the  diocese,  or  in  the  case  of  a  vicarage  endowed  upon  ^doment  of  a 
an  appropriation  of  the  parsonage  to  a  religious  house,  the  aug-  vicarage. 
mentation  office,  to  which  it  may  have  been  transferred  from  the 
custody  of  the  monastery  upon  the  dissolution  in  the  reign  of 
Hen.  VIII.» 

The  judicial  decisions  upon  the  admissibility  of  secondary  evi- 
dence of  the  endowment  of  vicarages  are  by  no  means  numerous. 
In  the  case  of  Leonard  v.  Franklin '',  the  plaintiff,  the  vicar  of  The  book  called 
Ne.b«.le,  p^p^ea  «  p™  i.  eviden..  J^  i.  .  ™„Id  --JJ^ 
book,  produced  from  the  registry  of  the  diocese  of  Lincoln,  ap-  ™«>^  seems  not 

...  tobe  admissible 

pealing  to  be  a  collection  of  ecclesiastical  notices,  compiled  by  as  secondary  evi- 

Hugo  Wells,  formerly  bishop  of  Lincoln,  amongst  which  were  dorowit.*"  *"" 

many  abstracts  of  various  endowments  of  different  churches,  and 

one  of  them  was  that  of  the  vicarage  of  Newbottle.   It  had  neither 

date  nor  title.     The  production  of  this  book  was  opposed  by  the 

defendant'*8  counsel,  as  not  being  evidence ;  because  it  was  a  mere 

private  collection  of  documents  (which  might  or  might  not  be 

genuine  or  fabricated)  as  matter  of  curious  research,  but  which 

were  by  no  means  authenticated  or  verified.     It  was  also  objected, 

that  the  book  was  not  even  in  the  nature  of  an  official  book,  nor 

was  it  a  public  writing;  that  it  did  not  even  profess  to  relate  to  the 

county  of  Northampton^,  but  was,  on  the  contrary,  compiled,  as 

it  was  said,  by  the  Bishop  of  Lincoln,  and  kept  in  the  registry  of 

that  diocese.     The  custody  was  therefore  another  insurmountable 

objection.     The  plaintiff^s  counsel  contended  that  the  book  ought 

to  be  admitted,  because  it  had  been  received  before  on  various 

occasions.     The  I^ord  Chief  Baron  intimated  that  his  impression 

was  against  admitting  the  book  as  evidence  in  the  present  case, 

on  the  objections  taken ;  but  if  it  had  been  admitted  on  former 

*  Stat.  SI  Hen.  VIII.  c.  IS.  s.  4.  rdgn  of  Henry  VIII.,  when  the  die- 
Potts  V.  Durant,  3  Anst.  789.  S  £.  cese  of  Peterborough  was  carved  out 
&  Y.  43S.  6w.  1450.  Bullen  ▼.  of  that  of  Lincoln;  and  the  book  in 
BGcfael,  supriL  question  came  from  the  episcopal  re- 

^  4  Price,  364.    5  E.  &  Y.  838.  gistry  of  the  diocese  of  Lincoln.    It 

*  Northamptonshire  was  formerly  is  commonly  known  by  the  name  of 
withiii  the  diocese  of  Lincoln,  and  Archbishop  Wells's  Endowments, 
continued  to  be  part  of  it  till  the 
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occanons,  he  should  jrield  to  the  aiuthorities ;  and  he  ordered  the 
cause  to  stand  over,  in  order  to  afford  an  opportunity  of  bringing 
forward  any  case  in  which  it  had  been  admitted.  When  the 
cause  came  on  again,  the  counsel  for  the  plaintiff  mentioned  the 
cases  of  Halse  v.  Eyston^,  and  Hebden  v.  Freeman*';  and  they 
also  said  that  the  same  book  had  been  admitted  at  nisi  prius  on 
the  Oxford  circuit,  in  the  case  of  Harwood  v.  Sims  ^,  and  upon 
these  authorities  the  evidence  was  admitted.  But  it  is  necessary 
to  observe,  that  the  cases  upon  the  authority  of  which  the  Court 
on  this  occasion  conceived  itself  bound  to  receive  the  book  in 
question  as  evidence,  were  very  materially  misrepresented ;  for 
although  it  is  true,  that  it  was  admitted  in  the  cases  of  Halse  v, 
Eyston,  and  Hebden  v.  Freeman,  yet  it  does  not  appear  to  have 
been  objected  to  in  those  cases ;  and  in  the  subsequent  case  of 
Harwood  v.  Sims,  instead  of  being  admitted,  as  it  was  stated  in 
the  principal  case,  the  Court  of  Exchequer  seemed  to  consider  it 
as  no  evidence,  and  afterwards,  upon  an  issue  directed  in  the 
cause,  Le  Blanc,  J.  refused  to  receive  it,  observing,  that  the 
entry  was  not  shewn  to  have  been  contemporaneous  with  the  en- 
dowment, nor  even  to  have  been  original ;  that  it  was  not  equiva- 
lent to  the  ecclesiastical  survey,  which  was  an  original  and  public 
document  taken  by  authority,  whereas  the  book  in  question  was 
not  shewn  to  have  been  compiled  under  the  sanction  of.  any  au- 
thority, but  was  merely  a  collection  of  memoranda,  made  by  some 
one  who  was  not  known,  and  therefore  came  within  the  rule,  that 
a  memorandum  made  by  a  private  person  could  not  be  received  in 
evidence  **. 
The  Ecclenosti-  The  Ecdcsiastical  Survey  is  admissible  to  prove  that  a  vicarage 
miaiible  to  prove  ^^  endowed,  and  is  of  great  authority  to  shew  of  what  the  vicar- 
TOoidowSL*     age  consisted  at  the  time  when  it  was  made;  and  wherever  that 

survey  is  considered  as  evidence,  it  is  in  the  nature  of  an  endow- 
ment.     But  neither  the  Ecclesiastical   Survey,  nor  any  other 

■  4  Price,  417.  2  E.  &  Y.  597.        *  Harwood  v.  Sinw,  4  Price,  427. 

Gw.  1664.  2  E.  &  Y.  601.    Gw.  1665.    And  see 

^  4  Price,  420.  2  E.  &  Y.  598.     the  Dotes  to  Halse  v.  Eyston,  2  £.  & 

Gw.  1665.  Y.  597.      Gw.  1664.  and  Leonard 

•  4  Price,  427.  2  E.  &  Y.  601.     v.  Franklin,  supii.    3  E.  &  Y.  839. 

Gw.  1665.  Gw.  1832. 


8KCT.  VII,]  TO   WHOM    TITHES    ARE    DUC.  141 

andent  document  is,  in  point  of  evidence,  equivalent  to  an  en- 
dowment or  usage  *. 

The  most  important  case  relating  to  the  admissibility  of  se-  Lcger  books 
condary  evidence  of  endowments,  and,  indeed,  of  ancient  docu-  ^BtLyiaread. 
ments  in  general,  is  that  of  Bullen  v.  Michel,  in  the  Exchequer  ^,^"|!!^ 
and  in  the  House  of  Lords  ^.     In  that  case,  upon  an  application  <>»<»  of  an  en- 
for  a  new  trial  of  an  issue  directed,  to  try  whether  a  modus  had  tbey  are  proved 
been  immemoriaUy  payable  for  a  particular  fitrm,  the  Court  was  ^S^^/pJJL, 
of  opinion,  that  certain  entries  in  a  leger  book,  or  chartulary  of  npoiitoiy. 
the  abbey  of  Glastonbury,  brought  from  the  muniment-room  of  the 
Marquess  of  Bath,  were  admissible  as  secondary  evidence  of  the 
endowment  of  the  vicarage.     The  objections  that  were  made  to 
the  reading  of  the  entries  in  this  book  were  of  three  descriptions. 
1st.  That  it  did  not  come  from  the  proper  custody.    2d.  That 
the  entry  could  not  be  received  as  secondary  evidence  of  the  en- 
dowment, not  purporting  to  be  either  a  copy  or  extract ;  and  Sd, 
That  at  any  rate  it  was  not  admissible  evidence  between  the  par- 
ties to  the  issue,  being  rea  inter  alios  acta.    As  to  the  first  ques- 
tioD,  in  order  to  introduce  the  chartulary,  a  witness  proved  a 
search  in  the  registries  of  the  Bishops  of  Bristol  and  Salisbury 
for  the  original  instrument,  or  a  record  of  it,  and  that  none  was 
to  be  found;  (it  did  not  however  appear  that  any  search  had 
been  made  in  the  augmentation  office;)  and  that  the  Marquess  ci 
Bath,  from  whose  muniment-room  the  book  was  produced,  was  pro- 
prietor of  certain  lands  which  had  once  belonged  to  the  abbey,  al- 
though he  was  mot  the  owner  of  the  £axm  in  question,  nor  had  he 
any  lands  in  the  parish  of  Sturminster-Newton  where  the  farm 
was  situate,  and  the  dispute  arose.  The  hand  writing  of  the  char- 
tulary was  also  psoved  to  be  of  the  same  character  as  that  which 
was  commonly  in  use  in  the  reign  of  the  three  first  Edwards* 
The  decision  of  the  Court  of  Exchequer  proceeded  on  the  ground, 
that  as  the  present  owner  of  the  book  was  also  owner  of  certain 
lands  which  formerly  belonged  to  the  abbey,  it  was  probable  that 
the  book  accompanied  the  lands  in  their  passage  from  the  mo- 

*  Cuniiffe  V.  TayIor»  2  Price,  3S9.         ^  Bullen  v.  Michel,  4  Dow.  P.  C. 
S  E.  &  Y.   743.     Gw.   176S.     Arm-      897.     3  £.  &  Y.  757.      Gw.  1779. 

strong  V.  Hewitt,  4  Price,  S16.    5  E.     Michel  v.  Bullen,  2  Price,  399. 

it  Y.  S35.     Gw.  1831. 
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nsstery  to  the  crown,  and  from  the  crown  to  the  present  owner, 
and  that  the  custody  was  sufficiently  accounted  for  by  this  con- 
nection, to  render  the  book  admissible  in  evidence.  As  to  the 
other  points,  the  Court  was  of  opinion  that  the  entries  appeared  to 
be  transcripts  of  authentic  and  contemporaneous  instruments,  and 
these  transcripts  purported  to  give  an  account  of  the  license  of 
the  appropriation  of  the  church,  and  of  the  other  matters  relating 
to  the  endowment,  and  which  it  was  important  for  the  monastery 
to  preserve;  because,  unless  the  vicarage  was  properly  endowed, 
the  appropriation  was  void.  The  defendant,  the  occupier  of  the 
farm,  appealed  from  this  decision  to  the  House  of  Lords ;  who 
affirmed  the  decision  of  the  Court  of  Exchequer. 
The  taxation  of  In  the  debate  on  that  occasion.  Lord  Redesdale  said,  that  in 
inquisitioni'ad'  qucstions  of  reputation  res  inter  alios  acta  is  no  objection ;  that 
quod  damnum,     ^^  original  instruments,  if  they  could  have  been  produced,  would 

the  Ecclesiasucal  °  ^  j  r  ^ 

Survey,  old  have  stood  on  the  same  ground  as  the  taxation  of  Pope  Nicfao- 

riew Vsimiiar '  ^9  ^^  inquisition  ou  the  writ  of  ad  quod  damnum^  the  Survey, 

SimUsiWe"to  ^^^  *  variety  of  similar  evidence,  such  as  old  leases  of  other  lands, 

prove  an  endow-  from  which  the  jury  may  draw  their  inference.     They  are  evi- 

dence  of  reputa-  deocc  of  reputation,  as  to  matters  where  no  other  evidence  can  be 

4*  T  

tioni  of  repute^  ***^>  ^  rebut  the  presumption  raised  for  the  other  side,  for  it  is 
tion  the  objec-  merely  a  presumption  :  the  only  question  then  is,  whether  the 
alios  acta  is  of  entries  in  this  book  are  evidence  of  these  two  instruments.  If 
no  weig  ^^  originals  could  be  produced,  these  entries  could  not  be  evi- 

dence. But  search  has  been  made,  and  the  originals  cannot  be 
found ;  and  as  a  great  authority  observes,  if  we  shut  our  eyes  to 
that  sort  of  inferior  evidence  in  cases  where  no  other  can  be  had, 
we  shall  do  constant  injustice.  The  best  evidence  is  (rften  lost 
through  carelessness,  the  injuries  of  time,  and  various  other 
circumstances,  and  secondary  evidence  is  then  admitted  to  raise  a 
presumption  or  inference,  where  no  direct  evidence  can  be  had. 
This,  then,  is  the  next  best  evidence ;  and  perhaps  evidence 
still  more  inferior  might  have  been  admitted,  if  this  could  not 
have  been  produced.  This,  however,  appears  to  be  the  best  after 
the  originals ;  for  what  is  it  ?  These  two  instruments  appear  to 
have  been  copied  by  a  person  employed  for  the  purpose,  probably 
one  of  the  monks,  and  deposited  among  the  mimiments  of  the 
abbey;  because  it  was  important  for  the  interests  of  the  abbey  that 


SECT.  VII.]  TO   WHOM    TITUB8   AEE   DUE.  1^ 

the  instraments  should  be  preserved ;  and  for  the  same  reason  it 
might  be  presumed  that  they  were  faithful  copies ;  at  least  there 
appears  to  have  existed  no  motive  to  make  them  otherwise,  and 
they  were  found  in  a  situation  where  they  were  likely  to  be  kept. 

So,  in  the  case  ofWoUey  v.  Brownhill*,  where  it  appeared 
that  the  vicarage  had  been  appropriated  to  the  bishopric  of 
Chester  in  1547,  an  office  copy  of  the  enrolment  or  entry  of  the 
endowment  of  a  vicarage,  dated  in  1547,  in  a  book  made  in  the 
time  of  Charles  I.  from  the  registry  of  the  Bishop  of  Chester,  called 
^^  Bishop  Bridgeman^s  Leiger^\  having  been  tendered  in  evi- 
dence, it  was  objected  that  the  original  itself  could  not  be  evi- 
dence,  being  an  entry  for  the  benefit  of  the  bishop ;  and,  besides, 
this  was  merely  a  copy.  But  the  Court,  upon  the  authority  of  the 
case  last  referred  to,  held,  that  the  book  was  admissible  evidence  of 
the  endowment,  but  that  regularly  a  copy  of  the  entry  was  not 
admissible.  Again,  in  the  case  of  Gamons  v.  Baniard^,  where  the 
bill  was  filed  by  a  vicar  against  the  lay  impropriator  of  the  pre- 
bend of  South  Cave,  which  comprised  the  rectorial  dues  of  the 
parish,  an  ancient  survey  without  date,  but  apparently  of  great 
antiquity,  entitled  ^^  Ewtenta  Prebendce  de  South  Cave^,  entered  ' 

in  a  manuscript  book  entitled  Domesday-book,  found  in  the  re- 
gistry of  the  Dean  and  Chapter  of  York,  to  the  chapter  of  which 
the  prebend  formerly  belonged,  stating  what  tithes  were  due  to 
the  rectory,  and  what  to  the  vicar,  was  read  as  evidence  of 
the  extent  of  the  endowment  of  the  vicarage ;  and  a  manuscript 
entry,  firom  the  Cottonian  Library  in  the  British  Museum,  marked 
*^  Claudius  B.  3."^,  which  agreed  almost  in  words,  and  wholly  in 
substance,  with  the  former  entry,  was  also  read  for  the  same  pur- 
pose. So,  in  a  case  of  recent  date,  an  instrument  coming  from  the 
Archbishop  of  York'^s  registry,  being  the  inapeximua  of  an  in- 
quisition taken  by  a  sequestrator  under  a  commission  &om  the 
Archbishop  to  inquire  into  the  profits  of  the  vicarage,  was  held  to 
be  proper  evidence  of  the  extent  of  the  vicar^s  endowment^. 

But  such  instruments  will  not  be  received  in  evidence,  when  But  such  inttni- 

■m  /»     1  I         ^  *  ncnts  UPC  not 

they  come   out   of  the   custody  of  a  private  person,    uncon-  tdmisriUeto 

*  M'Leland,  317.    3  £.  fr  Y.  1 159.         '  Donnison  v.  Elsley,  1  M*Lel.  ft 
^  1  Anttr.  296.    7  Bro.  P.  C.  105.     Younge,  1.    3  E.  &  Y.  1398. 
s  £.  &  Y.  380.    Gw.  146S. 
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prore  an  endow-  nected  with  the  matter  contained  in  them.  Thus,  in  the  case  of 
they  come  from  Potts  V.  Durant*,  the  pUiintiflP,  a  vicar,  offered  as  evidence  of  his 
the  proper  cu»-    ^^j^j.  ^^  instrument  without  a  seal  remaining,  which  purported  to 

be  an  endowment,  dated  1321,  and  another  dated  1412,  having 
a  seal  annexed,  purporting  to  be  an  bispeanmus  under  the  seal  of 
the  Bishop  of  Norwich,  and  containing  a  copy  of  the  fonner, 
which  it  stated  to  be  then  in  the  registry  of  the  diocese.     These 
two  papers  came  out  of  the  custody  of  private  persons  who  were 
unconnected  with  the  matter  in  dispute.     The  vicar  also  produced 
a  record  in  the  Archdeacon'*s  registry  of  the  diocese,  of  the  induc- 
tion of  a  vicar  in  1321,  a  few  months  after  the  endowment,  into  the 
vicarage,  "  de  novo  ordinatam.'"    The  augmentation  office  and 
bishop'*s  registry  had  been  searched,  but  no  endowment  or  copy  of 
it  could  be  found.      The  rectory  belonged  to  the  nunnery  of 
Flixton,  which  was  dissolved  27  Hen.  VIII.     The  defendant's 
counsel  objected,  that  this  evidence  was  inadmissible ;  an  endow- 
ment, like  a  terrier,  is  an  ecclesiastical  muniment,  wfiich  ought 
by  law  to  be  kept  in  the  registry  of  the  diocese,  and  having  its 
authenticity  from  being  found  in  that  repository.     The  copy  kept 
by  the  nunnery  ought  to  be  in  the  augmentation  office.     Unless 
the  instrument  come  from  one  of  those  offices,  it  is  not  entitled 
to  be  received  as  evidence.     Lord  Chief  Baron  Macdonald,  in 
respect  to  the  question  of  the  admissibility  of  the  two  instruments 
produced  by  the  plaintiff,  observed,  that  the  objection  was,  that 
they  came  out  of  the  hands  of  a  private  person,  instead  of  that 
repository  which  the  law  has  allotted  to  such  instruments.     It 
was  attempted  to  trace  them  from  that  repository,  but  there  was 
not  sufficient  probable  testimony  of  that  fact,  and  they  could  only 
be  considered  as  coming  out  of  private  custody.     The  present 
possessor  bought  them  out  of  another  private  collection ;  they 
could  be  traced  no  farther.     As  the  distinctions  upon  this  sub- 
ject were  not  very  clearly  defined,  the  Court  had  consulted  with 
others  of  the  judges  how  far  they  ought  to  go  in  admitting  such 
testimony,  and  were  satisfied  that  this  was  an  attempt  to  go  far- 
ther than  the  courts  ever  had  gone  or  ought  to  go.     The  instru- 
ments came  out  of  the  custody  of  a  private  person,  perfectly  un- 
connected with  the  matters  contained  in  them.     In  general,  an 

•  S  Anitr,  7S9.     2  E,  &  Y.  432.     Gw.  1450. 
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ancient  manuscript,  the  actual  execution  of  which  cannot  now  be 
otherwise  proved,  receives  authenticity  from  its  being  found  in 
that  pkce  in  which  such  an  instrument  ought  properly  to  be.  It 
is  true,  that  where  a  connection  can  be  established,  so  as  reason- 
ably to  account  for  the  custody  in  which  the  instruments  are 
found,  the  Courts  have  somewhat  relaxed  the  rule,  and  admitted 
them  to  be  read,  though  not  coming  from  exactly  the  most  proper 
repository.  In  Miller  v.  Foster*,  there  was  reason  to  believe  that 
the  court  of  Kings's  Bench,  in  granting  a  new  trial,  proceeded 
upon  the  ground  of  the  connexion  between  the  terrier  and  the 
custody  in  which  it  was ;  and  a  strong  corroborating  circumstance 
in  that  case  was,  that  the  terrier  was  found  annexed  to  an  old 
lease  of  the  prebend  of  nearly  the  same  date.  But  where  the 
custody  is  merely  private,  and  wholly  unconnected  with  the  sub- 
ject matter,  the  courts  have  never  gone  the  length  of  admitting 
such  papers  in  evidence.  In  the  present  case  there  are  consider- 
able circumstances  to  induce  a  belief  of  the  authenticity  of  the 
instruments  produced;  the  unimpeachable  character  of  the  gentle- 
men by  whom  they  are  produced,  the  improbability  of  any  person 
having  had  an  interest  to  fabricate  them,  the  appearance  of  the 
instruments  themselves,  and  the  corroboration  given  by  the  in- 
duction, which  mentions  an  endowment  to  have  been  then  lately 
granted,  would  probably  be  sufficient  to  convince  any  mind  of 
their  authenticity,  if  they  could  be  received  in  evidence  consist- 
ently with  the  rules  of  law. 

*  S  Aoitr.  587.    9  £«gle  &  Y.  4 1 2.    Gw.  1 406.  in  notis. 
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CHAPTER  IV. 


BY    WHOM    TITHES    ARE    PAYABLE. 


Tithes  are  to  be 
paid  by  the  oc- 
cupier of  the 
land. 

Who  shall  be 
deemed  the  oc- 
cupier for  the 
purposes  of 
tithing. 


Stranger. 


Trespasser. 


Disseisor. 

The  vendee  of 
com,  grass* 
wood,  &c., 


All  predial  and  mixed  tithes  are  regularly  payable  by  the  occu- 
pier of  the  land  upon  which  they  are  produced. 

But,  in  laying  down  this  rule,  it  is  to  be  observed,  that  the 
term  ^^  occupier ^''  is  not  to  be  taken  in  a  strict  and  literal  sense, 
but  must  be  understood  to  extend  to  any  person  who  is  in  the 
actual  possession  of  the  titheable  matter,  at  the  time  when  the 
tithes  are  payable,  that  is  to  say,  at  the  time  when  the  omu, 
grass,  or  other  produce  is  severed  from  the  ground.  And,  there- 
fore, if  a  tenant  cut  com,  and  before  carriage,  his  term  expire, 
yet  he  must  set  out  his  tithes ;  because,  although  his  interest  in 
the  land  is  gone,  he  continues  owner  of  the  com  ^. 

So,  if  com  be  cut,  and  a  stranger  take  it  away  before  the 
severance  of  the  tenth  from  the  nine  parts,  he  may  be  sued  for 
the  subtraction  of  the  tithe  ^.  And  it  was  said  by  Lee,  Chief 
Justice,  that  if  a  stranger  take  emblements,  before  the  severance 
of  the  tithes,  the  parson  shall  sue  in  the  q>iritual  court  for  the 
tithes  against  the  trespasser,  and  not  against  the  terre  tenant^ 
for  the  former  had  them^. 

And  upon  the  same  principle,  tithes  shall  be  paid  by  a  mere 
disseisor  or  tortious  occupier  of  the  land  **. 

And  in  like  manner,  if  the  farmer  sell  his  crop  of  com  or  grass, 
before  it  is  cut  down,  the  purchaser  shall  pay  the  tithes*.     So 


■  Kipping  V.  Swayn,  1  Br.  &  Gol. 
123.  1  £.  &  Y.  819.  Cro.  Jac  324. 
Gw.  25S. 

*•  Kipping  v.Swayn,  supr^  Gwyn 
V.  Merryweather,  2  Roll.  Rep.  440. 
sE.  &Y.  1211. 

Gwyn  V.  Merryweather,  supra. 

^  Rawlins  v.  Wright,  Ctdf%  Rep. 


MS.  21.  No.  25.  S3,  b.  I  E.&Y. 
37S.  Gw.  470.  Gwyn  v.  Merry- 
weather,  supriL  Mountford  v.  Sidley, 
S  Bulstr.  336.  Cro.  Car.  63*  i  £• 
&Y.  351.    Gw.  424. 

•  Lockin  v.  Davenport,  Ceely's 
Rep.  MS.  Se.  MS.  Yelv.  1  E.  & 
Y,  374.    Gw.  472, 
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tithes  shall  be  paid  by  the  vendee  of  toppings  and  loppings  of  bought  standing 
trees  bought  standing*;  or  of  young  trees  bought  of  a  nursery-  *  ^^  ^' 
man,  before  they  are  taken  up^. 

But  it  is  otherwise,  where  the  com  or  grass  is  sold  after  sever-  But  where  corn, 
ance^;  or  where  the  occupier  of  a  nursery  seUs  trees  and  takes  S^soid^Xritu 
them  up  himself^ ;  for  in  those  cases  the  vendors,  and  not  the  JitheY^"nhe**^ 
vendees,  shall  pay  the  tithes.  paid  by  the 

It  is  said  to  have  been  laid  down  by  Lord  Hardwicke,  that  -^jj^^jj^^  jj, 
although  the  occupier  of  lands  may  seU  a  growing  crop  upon  vendor  of  stand- 
the  ground,  and  thereby  discharge  herself  from  the  payment  of  bound  to  give 
the  tithes,  and  subject  the  purchaser  thereto,  yet  that  such  sale  ofX^gX''''^'* 
must  appear,  in  aU  respects,  to  be  a  fiur  and  real  sale,  and  that  it 
is  not  a  sufficient  discharge,  unless  the  occupier  give  notice  to  the 
panon,  who  the  purchaser  is ;  and  that  the  nature  of  the  case 
plainly  implied  such  notice  to  be  necessary  '.  But  Lord  Hard- 
vicke's  proposition,  that  the  occupier,  who  sells  his  growing 
crop,  must  discharge  himself  from  the  liability  of  paying  tithe, 
by  giving  notice  to  the  parson,  who  the  purchaser  is,  seems  to 
require  some  explanation.  As  to  this  point  it  is  to  be  observed, 
that  the  right  of  the  tithe  owner  has  properly  no  conneximi 
whatever  with  the  estate  or  occupancy  of  the  land^  but  is  a  mere 
personal  demand  upon  the  party  who  is  the  owner  of  the  tithe- 
aUe  produce  at  the  time  when  it  is  severed  from  the  ground, 
uid  that  no  duty  or  obligation  of  paying  tithes  exists  in  contem* 
pladon  of  law,  before  the  crop  is  actually  severed ;  and  therefore 
before  severance  no  liability  whatever  can  attach  upon  the  oc< 
<^er  of  the  land.  After  severance,  indeed,  it  is  otherwise ;  for 
then  die  terre  tenant,  or  other  person  in  the  possession  of  the 
crop,  at  the  time  of  severance,  becomes  liable  to  the  payment 
^  the  tithes.  B|it  even  after  severance,  the  occupier  or  owner 
of  Ae  crop  is  only  primd  facie  responsible.  For,  as  it  has  been 
seen,  if  the  com  be  carried  away  by  a  stranger,  after  it  is  cut,  and 
before  the  tithes  have  been  set  out,  without  the  consent  or  privity 

'  TaBweU  v.  Athill,  Dodd's  MS.     8s  Y.  dos. 
154.    1  E.  &  y.  590.    Gw.  537.  •»  Grant  v.  Hedding,  wprk  •». 

^  Grant  y.  Hedding,  Hardr.  sso.         ^  Nightingale      v.      Osbaldiston, 
1  E.  &  Y.  442.    Gw.  515.  Coxe'8  M8S.  B.  B.  194.    8  £.  &  Y. 

'  Cannon's  case,  2  Ro.  78.     1  E.     94.    Gw.  763. 
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<tf  the  person  to  whom  it  belonged  at  the  time  of  severance,  the 

prima  facie  responsibility  of  the  latter  wholly  ceases,  and  the  tithe 

owner  must  sue  the  trespasser,  and  not  the  terre  tenant^  or  other 

person  by  whom  the  crop  was  severed  firom  the  land*.     Nor  does 

this  create  any  hardship  upon  the  tithe  owner,  since  it  plainly 

appears  by  the  cases  already  referred  to,  that  the  party  who 

severs  the  com,  whether  he  be  the  occupier  or  a  stranger,  is  re- 

The  crop  cannot  sponsible  for  the  tithe ;  and  the  crop  cannot  be  legally  removed 

mol^fro^the   fro™  the  field  in  which  it  is  produced,  before  it  is  tithed,  exc^t 

^thed*^^'*  * "    perhaps  imder  very  special  circumstances ;  as,  for  example,  to 

preserve  the  crop  from  floods,  or  for  other  bonA  Jide  purposes  of 
a  similar  nature^.  If,  then,  the  occupier  be  not  chargeable  be- 
fore the  com  is  severed,  it  necessarily  follows,  that  no  notice  is 
necessary  to  discharge  him  when  he  sells  it  unsevered.  But  it 
would  imdoubtedly  be  otherwise  in  the  case  of  a  pretended  sale, 
or  where  a  sale  is  secretly  made,  to  prevent  the  parson  firom 
discovering  who  is  liable  to  the  duty,  and  against  whom  he  is  to 
proceed  for  the  subtraction  of  the  tithe. 
A  colourable  A  sale  of  com,  &c.  which  is  merely  colourable,  or  secretly 

tau  not^di^.'        made,  for  the  purpose  of  defrauding  the  parson,  will  be  consider- 
charp  the  ven-    ^  gg  ^q  ^q  gj  jj^  ^^^  ^|^  ^q^  discharge  the  pretended  vendor 

payment  of         firom  the  payment  of  the  tithes.       Thus  in  a  case  where  the 
^  owner  of  the  com  secretly  sold  it  before  severance  to  one  not 

known,  and  then,  as  servant  to  the  vendee,  reaped  the  com  and 
carried  it  away  without  setting  out  the  tithes,  and  insisted  that 
neither  the  vendee,  because  he  did  not  carry  away  the  com,  nor 
the  vendor,  because  he  had  no  property  in  it,  for  he  did  not  carry 
away  the  com,  nor  the  tithes,  should  be  within  the  statute  of  2 
and  3  £dw.  VI.,  it  was  resolved,  that  the  vendor  should  pay  the 
treble  value,  because  he  had  carried  away  the  tithes  in  fraudem 
Isgia  ^.    But  this,  which  is  a  special  case  of  fraud,  and  the  cases 

•  See  Rawlins  v.  Wright,  Ceely's  >  See  Thomas  y.  Reei,  MS.  Gw. 

Rep.  MSS.  21.  No.  25.  53.  b.    1  E.  796.    s  £.  &  Y.  1240.    The  case  is 

&Y.  373.    Gw.  470.    Gwynv.Mer-  however  of  very  doubtful  authenti- 

ryweather,  2  RolL  Rep.  440.    5  E.  &  city. 

Y.  1211.    Anon.  Hetl.  loo.    1  E.  &  '  Heal  v.  Sprat,  13  Ca  S3.    1  E. 

Y.  366.  Moyle  v.Ewer,  Cfo.  Ja.  361.  &  Y.  155.    Gw.  1571.    S  Inst.  649. 
1  E.  &  Y.  204.    Gw.  276. 
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before  referred  to,  clearly  sbew,  that  in  ordinary  cases,  wh^^re  a 
standing  crop  is  sold,  no  liability  of  payment  attaches  upon  the 
vendor. 

Where,  in  a  suit  in  a  spiritual  court  for  tithes  of  apples,  the  Where  applet  or 
defendant  pleaded,  that  the  apples  were  stolen  and  never  came  to  ^^t^en,  no 
his  use,  on  a  motion  for  a  prohibition  it  was  held,  that  if  a  man  ^^^  *"  ^"^ 
sufler  another  to  pull  his  apples,  the  parson  shall  have  tithes ; 
but  if  they  be  taken  by  persons  not  known,  the  parson  shall  not 
have  tithes  *. 

It  may  be  proper  to  mention  in  this  place,  that  although  a  mo-  A  modus  in  liea 
dus  is  commonly  made  payable  by  the  occupiers,  yet  a  modus  or  pa^uTi^e 
customary  payment  in  lieu  of  tithes  by  the  owners,  or  by  the  ©'^•^of 

,  ,  ownen  and  oc- 

owners  and  occupiers  of  the  land,  is  good  *'.  cupiera  of  the 

If  a  man  buy  standing  com  of  another,  who  afterwards  and  be- 
fore severance  becomes  parson,  yet  upon  severance  tithes  shall  be 
paid  by  the  purchaser  ^. 

*  Anon.  HetL  100.    l  £.&  Y.  366.  Anstr.  760.    s  E.  &  Y.  499.    Gw. 

^  Stopp  T.  Peacock,  ?  Lev.  3S6.  1  1445.    Driffidd  v.  Orrdly  6  Price, 

E.  &  Y.  607.    Orde  v.  Clarke,  3  324.    8E.&Y.  934.    Gw.  1894. 

Anatr.  638.     S  E.  &  Y.  424.    Gw.  '  Moyle  ▼.  Ewer,  Cro.  Jac  361.   I 

1437.     Scarr  v.  Trinity  College,  3  E.  &  Y.  204.    Gw.  276. 
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HOW    TITHES   SHALL    BE    PAID. 


By  the  statute  of 
Sands  Ed.  VI. 
ad  pre^al  tithes 
shall  be  set  out 
in  kind  in  the 
manner  in  which 
they  were  paid, 
or  of  right  ought 
to  have  been 
paid,  for  forty 
years  before  the 
making  of  the 
act,  under  the 
penalty  of  the 
treble  value  of 
such  tithes. 


A  mere  literal 
compliance  with 
the  words  of  the 
statute  will  not 
be  sufficient,  if 
the  tithes  be  ac- 
tually subtracted. 


SECTION  I. 
Ofihe  manner  in  which  predial  tithes  are  to  he  paid. 

By  the  statute  of  2  and  3  Edw.  VI.  c.  13.  it  is  enacted,  "  That 
every  of  the  king's  subjects  shall  henceforth  truly  and  justly, 
without  fraud  or  guile,  divide,  set  out,  yield  and  pay  all  manner 
of  predial  tithes,  in  their  proper  kind,  as  they  rise  and  happen,  in 
such  manner  and  form  as  has  been  of  right  yielded  and  paid 
within  forty  years  next  before  the  making  of  this  act,  or  of  right 
or  custom  ought  to  have  been  paid ;  and  that  no  person  shall 
h^iceforth  take  or  carry  away  any  such  or  like  tithes,  whidi  have 
been  yielded  or  paid  within  the  said  forty  years,  or  of  right  ought 
to  have  been  pdd,  in  the  plaoe  or  places  titheable  of  the  same, 
before  he  has  justly  divided  or  set  forth  for  the  tithe  thereof  the 
tenth  part  of  the  same,  or  otherwise  agreed  for  the  same  tithes 
with  the  parson,  vicar,  or  other  owner,  proprietory  or  fermor  of 
the  same  tithes ;  under  the  pain  of  forfeiture  of  treble  value  of 
the  tithes  so  taken  or  carried  away."*^ 

Upon  the  construction  of  this  branch  of  the  statute,  it  has  been 
resolved,  that  a  mere  literal  compliance  with  the  clause  which  re- 
quires the  tithes  to  be  set  out,  will  not  protect  the  farmer  from 
the  penalty  of  treble  damages,  if  by  any  fraudulent  or  collusive 
act  afterwards  done  by  him,  the  tithes  be  actually  subtracted  or 
withheld  fit)m  the  parson  ^. 


'  Bennet  t.  Shortwright,  2  Leon. 
101.  Cro.  El.  206.  1  E.  &  Y.  94. 
Leigh  V.  Wood,  Cro.  El.  607.  1  E. 
&  Y.  139.  Heal  v.  Sprat,  IS  Co.  23. 
1  E.&  Y.  155.  Gw.  1571.  Black- 
well's  case,  Cro.  El.  843.  1  E.  &  Y. 
154.    Qw.  220.    Anon,  l  Br.&  Go. 


so.  1  £.  &  Y.  174.  Anon,  l  Bulstr. 
108.  1  E.  &  Y.  191.  Gw.  1574. 
Ford  V.  Ponnoy,  Noy.  136.  1  E.  & 
Y.  198.  Pangbome  ▼.  Daries,  Hutt. 
Rep.  MS.  No.  46.  fo.  78.  l  E.  &  Y. 
304.  Gale  V.  Ewer,  Com.  22.  I  R 
&Y.  621.    Gw.  1579. 
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TkuB,  in  a  case  where  a  parishioner  set  out  the  tithes  and  im-  An  occupier  who 
mediately  took  them  awaf  agab,  it  vas  resolved,  that  an  action  ^^^  ^^  ^l^& 
of  debt  lies  for  treUe  damages,  upon  such  ^a  fraudulent  setting  ^^^  "^^>'*  *' 
forth  of  the  tithes,  although  the  clause  of  special  damages  in  the  penalties  of  the 
statute  makes  no  express  mention  of  fiiiud  ^. 

So,  where  the  owner  of  the  tithes  libelled  in  the  spiritual  court 
against  a  parishioner  for  subtraction  of  tithes,  and  the  defendant  in 
the  spiritual  court  pleaded,  that  he  had  divided  the  tithe  from  the 
nine  parts,  the  plaintiff  made  an  addition  to  the  libel,  in  the  nature 
<ji  a  replication,  acilicety  that  although  the  defendant  divided  the 
tithe  from  the  nine  parts,  yet  presently  after  this  pretended  division, 
mfraudem  legia^  he  took  and  carried  away  the  same  tithes,  and 
converted  them  to  his  own  use.  The  plaintiff  having  thereupon 
obtained  sentence  in  the  spiritual  court,  for  the  recovery  of  the 
treble  value  according  to  the  statute,  the  parishioner  applied  for 
a  prohibition,  upon  the  ground,  that  he  had  divided  his  tithes, 
and  that  the  plaintiff  ought  to  sue  in  the  spiritual  court  for  the 
double  value,  and  at  the  common  law  for  the  treble  value.  It  was 
also  olgected,  that  when  the  owner  of  the  com  divides  them,  then 
they  are  become  lay  chattels,  for  the  taking  of  which  an  action 
lies  at  the  common  law ;  and  therefore  after  severance  from  the 
nine  parts,  the  parson  shall  not  sue  for  them  in  the  spiritual 
court.  But  it  was  resolved  by  the  whole  Court,  that  the  division 
or  severance  mentiimed  in  the  libel,  was  not  a  division  or  sever- 
ance within  the  statute ;  for  the  act  provides,  that  every  of  the 
king^s  subjects  shall  *^  truly  and  justly^,  without  fraud  or  guile, 
set  out,  yield  and  pay  all  manner,  &c.;''^  so  that  when  he  divides 
them,  he  is  to  do  it  without  fraud  or  guile;  but  here  is  fraud  and 
guile;  for  the  makers  of  the  statute  respect  quo  animo  he  divides 
them,  that  is,  whether  he  divides  them  with  the  intention  that  the 
parson  shall  carry  them  away,  as  in  right  he  ought,  or  with  an 
intention  to  carry  them  away  himself,  which  he  ought  not,  quia 


'  Ford  V.  Ponnoy,  Noy.  156.    l  v.  Sprat,  IS  Co.  23.    1  E.  &  Y.  155. 

£.  &  Y.  198.    And  see  Bennet  v.  6w.   1571.      Pangborne  y.  Dariet» 

Shortwxjgbt,  S  Leon.  101.    Cro.  £1.  Hutt.  Rep.  MS.      1  £.  &  Y.  a04. 

206.   1  E.  &  Y.  94.   Leigh  v.  Wood,  Anon.  2  Show.  184.    1  E.  &  Y.  539. 
Cro.  £1.  607.    1  E.  &  Y.  139.    Heal 
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Ifthe&rmeraet 
out  the  tithes 
and  afterwards 
refuses  to  per- 
mit the  parson 
to  take  Uiem 
away,  this  is  not 
setting  out 
within  the  sta- 
tute. 

The  party  iHio 
sets  out  the 
tithes  and  after- 
wards takes  them 
awi^  may  be 
sued  at  law  in 
the  spiritual 
court. 


The  setting  out 
of  tithes  cannot 
be  dispensed 
with  in  any  case. 


fraus  et  dolus  alicui  prodesae,  aut  8ifnplicU€u  aUeui  obesse  ncn 
debet*.  But  it  was  resolved,  that  the  party  could  not  sue  in  the 
spiritual  court  for  the  treble  value,  but  for  the  double  value  only. 

So,  if  the  tithes  have  been  in  fact  set  out,  and  the  parishioner 
by  locking  a  gate,  or  by  ai^  other  means,  refuse  to  let  the  parsoo 
come  for  them,  or  turn  his  cattle  upon  the  tithe ;  it  has  been  held 
that  this  is  a  fraudulent  severance  of  the  tithes,  and*that  the  par- 
son may  sue  for  them  in  the  spiritual  court  by  the  statute  ^. 

And  it  seems,  that  if  a  man  set  out  the  tenth  part  of  his  coin, 
and  afterwards  take  it  away,  he  may  .be  either  sued  in  the  tem- 
poral or  spiritual  court  for  the  subtraction  of  the  tithe,  or  by  an 
action  of  trespass,  at  the  option  of  the  tithe  owner  ^.  But  as 
tithes  after  they  are  set  out  are  clearly  lay  chattels,  it  seems, 
that  such  suit  in  the  spiritual  court  must  be  brought  upon  the 
special  ground,  that  there  was  no  bond  fide  severance  within  the 
true  intent  and  meaning  of  the  statute  ^.  However,  in  one  of 
the  cases  just  referred  to,  it  is  said,  that  the  Court  of  King^s 
Bench  was  divided,  as  to  the  remedy  in  the  spiritual  court  *. 

The  setting  out  of  tithes  forms  an  essential  part  of  the  obliga- 
tion of  payment  imposed  upon  the  occupier  of  the  land,  and  can- 
not in  any  case  be  dispensed  with,  even  where,  from  the  circum- 
stances of  the  case,  the  performance  of  the  duty  might  be  con- 
sidered as  imposing  a  great  hardship  upon  the  occupier.  Thus, 
on  a  bill  for  tithes  of  wheat  in  a  particular  field,  it  appeared,  that 
the  wheat  had  been  standing  very  long  on  account  of  the  wetness 
of  the  season,  and  the  weather  continuing  very  precarious,  the 
defendant  was  obliged  to  cut  small  parcels  of  it  at  a  time,  and 
carry  it  as  soon  as  a  cart-load  was  cut.  He  gave  notice  to  the 
clergyman  that  he  was  going  to  cut  and  carry  what  part  of  it  he 
could,  while  the  weather  was  fair.     The  plaintiff  attended  to  see 


"  Heal  V.  Sprat,  is  Co.  2S.  1  £. 
&Y.  155.    Gw.  1571. 

^  Blackwell's  case,  Cro.  £1.  843. 
1  E.  &  Y.  154.  Gw.  220.  Anon. 
1  Bulstr.  108.  1  E.  &  Y.  191.  Gw. 
1574.  Gale  v.  Ewer»  Com.  22.  1 
E.  &Y.621.     Gw.  1579. 

•^  Graysbrook  v.  Fox,  Plowd.  281. 


1  E.  &  Y.  47.  n.  Anon.  1  Br.  &  G. 
so.  1  E.  &  Y.  174.  Leigh  v.  Wood, 
Cro.  El.  607.     1  E.  &  Y.  155. 

'  See  the  cases  before  referred  to 
on  this  head,  ante,  150. 

•  Leigh  V.  Wood,  Cro,  El.  607.  I 
E.  &  Y.  139. 
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it  tithed,  and  the  defendant  proceeded  to  fill  a  cart-load,  throwing 
nine  sheaves  into  the  cart,  and  laying  aside  the  tenth  sheaf  for 
the  tithe.  The  plaintiff  refosed  to  take  his  tithes,  unless  he  saw 
the  whole  tithes  of  the  com  cut  down,  and  regularly  set  out,  before 
any  part  should  be  carried  away ;  he  aid  not  object  to  the  size  df 
the  sheaves  thrown  aside  for  him,  and  they  were  proved  to  be 
equal  to  the  others.  For  the  plaintiff  it  was  contended,  that  the 
clergyman  ia,  in  all  cases,  entitled  to  have  the  tithes  set  out. 
The  defendant's  counsel,  on  the  other  hand,  insisted,  that  the 
fiomer  was  justified,  by  the  necessity  of  the  case,  in  omitting  the 
usual  form  of  setting  out  the  tithes.  Macdonald,  C.  B.  said,  that 
the  case  made  by  the  plaintiff  was  extremely  unfiivourable.  The 
fiumer  trusted  to  his  not  objecting,  and  acted  upon  a  seeming 
aoquieaoence,  and  the  olgection  at  last  is  not  grounded  upon  any 
pretence  of  unfairness  in  the  tithes  offered  him.  In  a  case  so 
vexatious  and  so  unseemly  in  a  clergyman,  the  Court  would  be 
glad  to  find  any  sufficient  ground,  fiK>m  the  state  of  the  weather 
at  the  time,  to  justify  the  mode  of  tithing  adopted,  and  to  dismiss 
the  bill  with  costs ;  but  the  conduct  of  the  farmer  in  not  setting 
out  the  tithes,  was  not  strictly  correct,  and  could  not  be  sup- 
pwted.  An  account  was  therefore  unavoidable,  but  without 
costs  ^. 

In  another  case,  where  an  occupier  of  lands  having  cut  down  Wbetber  in 
his  com  when  ripe,  and  the  fences  being  bad,  removed  the  whole  ^tyUie ftrm 
crop  into  an  adjoining  field,  where,  after  notice  given  in  church,  nay  remove  the 

crop  to  uiotlier 

he  tithed  it,  it  is  said,  that  the  Court  of  Exchequer  held  the  place  before  he 
removal  to  be  illegal,  and  decreed  him  to  account  for  the  tithes^,  tithei. 
But  the.  authority  of  this  case  is  very  doubtful  ^  ;  and  it  seems 
reasonable,  that  the  occupier  should  be  permitted  to  remove  the 
crop,  where  the  removal  is  absolutely  necessary  for  preserving  it. 

Where  a  parson  demises  his  tithes  by  parol,  it  has  been  held.  Although  a 
that  although  a  lease  for  tithes  cannot  be  good  without  deed,  so  S^  iiToid  in 
as  to  transfer  the  right,  yet  a  parol  agreement,  or  composition,  with  !!^1^1^|^'*^ 
the  occupier  of  the  land,  by  way  of  retainer  or  dispharge,  is  suffi-  compoationwith 
dent  to  excuse  him  from  the  penalty  imposed  by  the  statute  of  2  goodbvto an 

'  Franklin  y.  Goodi,  3  Anstr.  68S.     3E,&Y.  1S40. 
S  E.  &  Y.  4S6.    Gw.  1441.  ^  See  the  note  subjoined  to  the  re- 

^  Thomas  t.  Rees,  MS.  Gw.  796.     port  of  the  case  in  3  £.  ft  Y.  1S40. 
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action  on  the 
statute  of  2  and 
8£d.  Vl^anda 
good  cause  of 
action  on  the 
case  if  the  par- 
ton  should  sue 
against  his  con- 
tract. 


The  parishioner 
is  not  bound  to 
bestow  more  la- 
bour upon  the 
tithes  than  the 
nature  of  the 
thing  requires. 

If  several  per- 
sons be  jointly 
interested  in 
tithes,  the  pa^ 
rishioner  is  not 
bound  to  £vide 
them. 

Where  a  vicar  is 
entitled  to  the 
tithe  of  the  rec- 
tor's tithes,  the 
farmers  must  set 
them  out,  and  the 
rector  retithe 
them. 


The  parishioner 
is  not  bound  to 
guard  the  tithes 
of  the  parson. 


and  3  Ed.  VI.,  and  a  good  bar  to  an  action  npon  that  atatote  for 
not  setdng  out  tithes  *•  Such  an  agreemoit  is  also  a  good  gromd 
for  an  action  on  the  case  against  the  parson,  if  he  should  sue 
against  his  contract  ^. 

It  is  scarcely  necessary  to  observe,  that  a  mere  ooUedor  of 
tithes  appointed  by  the  parson  cannot  license  a  parishioner  to 
carry  away  his  com  without  setting  out  the  tithes  ^. 

Although,  of  common  right  the  parishioner  ought  to  pay  his 
tithes,  and  to  sever  them  from  the  nine  parts,  yet  it  is  an  esta- 
blished rule  of  law,  that  in  so  doing  he  is  not  obliged  to  bestow 
more  labour  or  trouble  upon  the  tithes  for  the  benefit  of  die 
parson,  than  the  nature  of  the  thing  requires  ^. 

Up<m  this  principle,  if  two  persons  be  entitled  to  the  tithes  of 
a  parish  by  moieties,  the  parishioner  cannot  be  called  upon  to 
divide  the  tithes  into  moieties ;  he  is  merely  bound  to  set  out  the 
tenth,  leaving  the  tithe  owners  to  divide  it  between  themselvesj^. 

So,  where  a  vicar,  who  was  entitled  to  the  tithe  of  the  tithes  of 
eom  belonging  to  the  impropriate  rector,  that  is,  to  the  hundredth 
part  of  the  whole  crop,  filed  a  bill  in  the  Exchequer,  complaining 
that  the  rector  compounded  with  the  occupiers,  and  the  com  not 
being  in  fiu;t  tithed,  the  plaintiff  could  not  have  the  tithe  re- 
tithed,  the  court  ordered  that  the  defendants,  the  occnpen, 
should  set  forth  their  tithes,  and  that  the  defendant,  the  impro- 
priate rector,  his  t^iants  and  farmers,  should  retithe  and  set 
apart  the  tenth  of  the  tithes  so  set  forth  ^. 

The  parishioner  is  not  bound  to  guard  the  tithes  of  the  parson  ' ; 
and  if  they  ^be  destroyed  by  cattie  through  the  laches  of  the 
parson,  he  shall  not  demand  tithes  again  of  the  parishioner  ^. 


*  Bernard  v.  Evans,  l  Lev.  94.  l 
Keb.  5.  SI.    1  £.  &  Y.  434. 

^  WeUock*8  case,  3  Leon.  7S.  i 
£.  &  Y.  89.  Eaton  v.  Sherwin,  2 
Show.  307.  1  E.  &  Y.  541.  Ber- 
nard V.  Evans,  supra  \ 

'  Brickendine  v.  Denwood,  Noy. 
134.     1  £.  &  Y.  191. 

^  Newman  v.  Morgan,  10  East,  5. 

2  JS.  &  Y.  S$S.     Gw.   1645. 


V.  Young,  M'Lel.  119.  5  E.  &  Y. 
1135.   Gw.9055. 

*  Stilman  v.  Cremer,  Latcii.  94. 
3S8.    1  E.  &  Y.  354. 

^  Brittaine  v.  Lord  Coventry,   i 

Wood,  33.     1  E.  &  Y.  419. 

'  Dr.  Brigman's  case,  Noy.  31.  l 
£.  Sf  Y.  989. 

^  Bennet  v.  Shortwrigfat,  2  Leon. 
101.    Cro.  EL  906.     1  E.  4  ¥•  94. 
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In  diort,  it  may  be  oonsiderad  as  a  settled  principle  of  bw^  that 
when  the  parishioner  has*&irly  set  out  his  tidies,  he  is  wholly 
dischaiged  from  every  l^al  duty  and  obligatifm  to  the  tithe 
owner:  and  if  they  be  afterwards  taken  away  by  a  third  person, 
whether  rightfully  or  not,  it  makes  no  difference,  the  parishioner 
is  fiilly  discharged ;  if  they  be  wrongfully  taken  away,  the  parson 
nmst  sue  the  wrong  doer,  and  not  the  person  by  whom  they  were 
set  out  K 

So  it  seems,  that  if  predial  tithes  be  unequally  and  imfiurly  set  If  ptedial  tithes 
fiirdi,  yet  if  the  paraon  carry  them  away,  the  parishioner  is  fidly  un&hty^^"^ 
discharged  from  all  liability  to  the  parson;  and  although  the  forth,  and  the 

°        ^  ^  '  **      ,         parson  cany 

parson,  or  his  servant,  should  at  the  time  object  to  the  proportion  them  away,  this 

allotted  to  him,  and  expressly  declare  that  he  only  leceiyed  it  in  oijecdonT  ^Bat 

part  pa]nnent  of  what  was  justly  due  to  him,  yet  the  receipt  of  otj^jje***^ 

die  tithes  amounts  to  a  waiver  of  all  objections,  and  he  cannot  caw  of  mixed 

afterwards  call  upon  Ae  parishioner  to  mdce  good  the  deficiency,  quare,  ai  to  the 

But  it  has  been  held,  that  predial  tithes  are  in  this  respect  dis-  ^^  ^'"^ 
tinguishable  from  mixed  tithes,  and  that  in  the  latter  case  the 
parson,  by  receiving  the  tithes  set  out  for  him,  is  not  concluded 
from  objecting  to  the  quantity  or  quality  of  such  tithes^.  The 
principle  of  this  distinction  seems  to  be,  that  in  the  case  of 
predial  tithes,  the  statute  of  2  and  3  £d.  VI.  gives  the  parson  a 
right  to  view  his  tithes,  and  compare  them  with  the  r^naining 
nine  parts. 

It  has  been  held,  that  the  taking  and  carrying  tfiray  the  tithes  if  the  panshion- 

is  the  sole  cause  of  the  action  upon  the  statute  9  and  3  £dw.  VI.,  away  the  mh^ 

and  not  the  mere  severance  of  the  crop ;  and  that  if  the  occupier  cwp'lfj'^ot  u^n 

do  not  carry  away  the  tithes,  but  suffer  the  crop  to  rot  upon  the  the  land,  the  par. 

Isnd,  die  tithe  owner  shall  have  no  remedy  by  this  actum ;  but  it  medy  under  the 

was  said  he  might  sue  in  the  spiritual  court ^.  seSlVi.* "*** 

It  is  scarcely  necessary  to  mention,  that  the  statute  of  2  and  3  The  tithe  of 

agistment,  al- 

■  Witby  ▼.  Saunders,  1  Leon.  25.  Bhower,  184.  l  E.  &  Y.  559.  Gwyn 

1 E.  &  Y.  35.    Anon.  Sav.  68.    1  E.  v.  Meriyweather,  2  Roll.  Rep.  440. 

k  Y.  85.      Beanet  v.  Shortwright,  8  E.  &  Y.  1211. 
supri  ».  Dr.  Brigman's  case^  Noy.  31.         **  Pemberton  v.  Beckwith,  Dodd's 

1  E.  &  Y.  289.  Rawlins  v.  Wright,  MS.  206.  1  E.  &  Y.  681.  Gw.  60S. 
Cecly*s  Rep.  MS.  21.  No.  25.  53.  b.         *  Cook  v.  Smith,  Ceely's  Rep.  MS. 

Y.  378.    Gw.  470.    Anon.  2  60.     1  E.  &  Y.  364. 
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though  a  predial  Edw.  VI.,  although  it  affixes  a  penalty  on  not  setting  out  predial 
riiy  not  within  tithes  generaUy,  must  be  understood  to  relate  to  those  predial 
imd?£d!\l?    tithes  only  which  are  capable  of  being  set  out,  and,  consequently, 

it  does  not  extend  to  agistment  tithe,  which,  although  a  predial 

tithe  in  its  nature,  must  of  necessity  be  satisfied  by  a  pecuniary 

payment^. 

The  particular         With  respect  to  the  particular  time  and  specific  mode  of 

M^mode  dfMt-  s^^g  out  predial  tithes  in  kind,  it  is  obseryable,  that  the  statute 

ting  out  predial    of  2  and  3  Edw.  VI.  gives  no  particular  directions  as  to  rithcr  of 

titbes  mutt  be  o  m. 

determined  by     these  poiuts,  but  merely  declares  generally,  that  tithes  are  to  be 

the  rules  of  the  •^•.i«  ^  •    ■%  <i^         •  ^  %  •  i 

common  kw,  and  P<^d  in  thcuT  proper  kind,  as  they  nse  and  happen,  m  such  man' 

loms^d^  ^"^  ^^  ^°^  ^^'™^  ^  ^^  ^^^^^  ^ ^S^^  yielded  and  paid  for  forty  years 
of  pariihes.         next  before  the  making  of  the  act,  or  of  right  or  custom  ought  to 

have  been  paid :  by  which  it  appears  that  the  specific  time  and 
mode  of  setting  forth  predial  tithes  must  be  determined  by  the 
common  law,  and  the  customs  and  usages  of  particular  paridies 
and  places. 
The  thne  of  let-  As  to  the  time  of  setting  forth  predial  tithes,  it  has  been  laid 
^^    ^        down  as  a  general  rule,  that  such  tithes  ought  to  be  paid,  as  soon 

as  the  tenth  part  can  be  well  severed  and  distinguished  firom  the 
nine  parts ;  as,  for  instance,  in  the  case  of  com  and  hay,  when 
they  are  made  into  sheaves  and  cocks,  or  as  soon  as  they  are  in  a 
proper  state  to  be  tithed^.  By  the  canon  or  ecclesiastical  law 
tithes  are,  in  all  cases,  to  be  paid  stoHm  fructibus  recoUedis; 
but  it  seems  to  be  generaUy  understood,  that  the  rule  of  the  com- 
mon law,  as  to  the  time  of  payment,  ought  not  to  be  permitted  to 
interfere  with  the  ordinary  usages  of  husbandry,  or  the  reasonable 
convenience  of  the  farmer :  for  tithe  owners  have  no  right  what- 
ever to  control  the  fistrmer  in  his  maimer  of  disposing  of  the  pro- 
duce of  his  ground,  or  the  band  fiie  mode  of  husbandry  which 
his  convenience  and  interest  may  lead  him  to  adopt  ^. 

*  Ellis  ▼.  Saul,  1  Anstr.  332.    9  £.  1489.    Newman  v.  Moi^an»  lo  East, 

&  Y.  360.    Gw.  13S6.  5.   3  E.  &  Y.  S^S.  Gw.  1645.    Hal- 

^  Anon.  1  Freem.  334.    l  E.  &  Y.  liwell  ▼.  Trappes,  2  Taunt.  54.    s  £. 

625.    Gw.  562.     Mantell  t.  Paine,  &  Y.  572.    Gw.  1639. 
MS.  Gw.  1504.     3  £.  &  Y.  1380.        *  CoUyer  V.  Howae,  2  Anttr.  48 1. 

CoUyer  v.  Howae,  2  Anstr.  481.    3  3  Anstr.  954.    2  E.  &  Y.  413.    Gw. 

Anstr.  954.     2  E.  &  Y.  413.    Gw.  1489.    Hall  v.  Machet,  3  Awtr.  915. 
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By  the  ecclesiastical  law,  the  parishioner  is  bound  to  give  the  The  common 
parson  notice  of  setting  out  tithes ;  but  it  has  been  long  settled,  q,ure^y  notiw 
that  no  such  notice  is  requisite  at  the  common  law^.     It  should  ^  ^  fi^^^"  ^^ 

^  setting  out 

however  be  observed,  that  an  action  on  the  case,  against  the  par-  tithes. 
son,  for  not  taking  away  tithes,  will  not  lie,  unless  notice  has  been 
given  that  they  have  been  set  out^. 

A  custom  to  give  notice  to  the  owner  of  the  tithes  of  the  time  Bat  by  special 
of  setting  them  out,  is  however  a  good  custom^.     But  such  cus-  SJ^g^^be 
torn,  being  in  contravention  of  the  general  law,  must  be  positively  obliged  to  give 
and  distinctly  pleaded  by  the  party  who  claims  to  be  entitled  to  parson. 
the  benefit  of  it.     Thus,  a  bill  was  brought  for  tithes,  alleging  a 
custom  that  the  parishioners  ought  to  give  notice  to  the  person 
eatitled,  of  setting  out  their  tithes,  *f  or  that  there  was  some  other 
custom  of  the  like  nature.*"    Upon  the  hearing  of  the  cause,  it 
was  objected  for  the  defendant,  that  the  custom  was  too  uncer- 
tainly stated ;  to  which  it  was  answered,  that  the  bill  was  not  to 
establish  a  custom,  but  only  for  an  account,  and  the  custom  was 
only  alleged  as  an  inducement  to  that  demand  {  though  in  the 
first  case  greater  certainty  is  required.     But  by  the  whole  court, 
^*  this  is  a  &tal  olgection  to  the  custom,  and  that  being  the  found- 
ation of  the  plaintiflrs  demand,  we  cannot  decree  an  account 
without  first  establishing  the  custom^;  and  the  bill  was  dismissed 
with  dbsts.     Another  objection  taken  for  the  defendant  was,  that  Where  the  tithe 
it  was  unreasonable  that  the  occupier  should  be  obliged  to  give  °7the  parish " 
notice  to  the  person  entitled  to  the  tithes,  for  he  might  live  a  notice  to  hisser- 

*^  Tant  IS  sufficient. 


SE.&Y.464.  Gw.  1460.  Newman 
T.  Morgan,  10  East,  5.  2  £.  &  Y.  S6S. 
Gw.  1645.  Lewis  v.  Young,  M'Le- 
land,  lis.  3  E.  &  Y.  1135.  Gw. 
2055. 

*  Spencer's  case,No]r.  19.  1  E.  & 
Y.  961.  Chase  ▼.  Ware^  1  Ro.  Ab. 
643.  4  £.  &  Y.  439.  Periam's  case. 
Comb.  128.  lE.&Y.  560.  Shotter 
T.  Friend,  Garth.  142.  1  E.  &  Y. 
568.  Gale  V.  Ewer,  Com.  22.  i  £. 
&  Y.  621.  Gw.  1579.  Hawke  v. 
White,  3  £.  Ife  Y.  1238.  Butter  v. 
Heathby,  3  Burr.  189^1.    2  E.  &  Y* 


215.     Gw.  928. 

t>  Chase  v.  Ware,  l  Ro.  Ab.  645. 
4  E.  &  Y.  439.  Periam's  case.  Comb. 
128.  1  E.  &  Y.  560.  Butter  v. 
Heathby,  5  Burr.  1891.  2  E.  &  Y. 
215.  Gw.  928.  Kemp  v.  Fliewood, 
1 1  East,  358.    2  E.  &  Y.  570.    Gw. 

1649. 

'  Perin  v.  Fountain,  l  Wood,  504. 
1  E.  &  Y.  696.  Beaver  v.  Spratley, 
Bunb.  333.  2  E.  &  Y.  59.  Gw.  739. 
Butter  y.  Heathby,  supra  ^  Tennant 
V.  Stubbing,  3  Anstr.  640. .  2  E.  &  Y. 
425.     Gw.  1438. 
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hundred  miles  out  of  the  parish.     Barons  Carter  and  Comyns 

thought  there  was  something  in  this  objection,  but  the  Lord 

Chief  Baron  thought  it  was  no  objection;    for    notice    to  the 

servant  would  be  good  notice  in  that  case'. 

A  customary  no-       Notice  of  setting  out  tithes,  where  such  a  custom  prevails,  must 

forth^tithes"raust  ^  reasonable  in  point  of  time ;  but  the  space  of  time  which  is  to 

be  reasonable  in    jj^  considered  su£Scient  for  that  purpose  has  never  been  precisely 

point  of  Ume.  '^     ^  . 

defined.  In  a  case  where  it  appeared  that  one  hour's  notice  only 
had  been  given,  it  was  said  by  Lord  Chief  Baron  Macdonald, 
that  the  notice  was  insuffident.  The  notice  should  be  such  as 
will  give  the  rector  time  to  attend  the  setting  out  of  the  tithes ; 
but  when  it  is  considered  that  the  rector  has  other  functions 
which  demand  his  attention,  and  which  may  for  a  considerabfe 
time  require  his  presence  at  the  fiirther  extremity  of  the  parish, 
it  is  impossible  to  say  that  an  hour  is  sufficient  notice  for  him  to 
see  that  he  is  not  defrauded  of  his  dues^.  The  general  rule 
therefore  seems  to  be,  that  where  such  a  custom  prevails,  the 
notice  must  be  suited  to  the  reaaonaUe  convenience  of  the  tithe 
owner. 
The  whole  pro-  An  opinion  appears  to  have  formerly  prevailed,  that  the  whole 
need  not  be  cut  pToduce  of  a  field  must  be  cut  down  before  the  tithe  of  any  part 
down  bdbreany   ^f  {^  ^^^^  y^  ^^  ^^^    ^^^^  ^Yiis  rule  is  said  to  have  been  adopted 

part  of  It  18  * 

tithed.  in  the  Court  of  Exchequer,  in  the  case  of  Mather  v.  Hohbwood 

in  1765  ^.  But  it  is  now  settled,  that  the  tithe  may  be  set  out 
as  often  as  a  reasonable  quantity  of  the  com  is  cut  down. 
Thus,  in  a  subsequent  case  in  the  same  court,  wh^re  the  ques- 
tion was,  whether  all  the  wheat  growing  in  a  field  must  be 
cut  down  before  any  part  of  it  can  be  tithed,  and  the  case  of 
Mather  v.  Holmwood  was  cited  and  relied  upon  by  the  counsel 
for  the  plaintiiF,  as  a  determination  in  point,  the  counsel  for 
the  defendant  observed,  that  the  question  was  not  much  aigued 
in  the  case  referred  to,  for  that  firom  some  circumstances  of 
fraud  appearing  in  that  case,  he,  who  was  counsel  for  the  defiemd- 
ant,  recommended  to  his  client  to  submit  to  a  decree  without  costs. 
Parker,  Chief  Baron,  said,  that  it  was  the  desire  of  the  court, 

*  Beaver  v.  Spratley,  Bonb.  SSS.  S     640.    S  B.  &  Y.  4S5,    Gw.  1458. 
E.  &  Y.  59.    Gw.  739.  •  3  Wood,  119.    Bac.  Abr.  Tkheft 

*  Tennant  v.  Stubbing,  3  Anstr.     N.    2£.  &Y.  S18. 
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to  have  the  questicm,  as  it  was  of  the  utmost  importance,  fiilly 
argued,  and  that  foe  his  own  part,  he  should  be  gkd  to  re^ 
consider  the  question,  in  order  to  hare  an  opportunity,  in  case  he 
should  see  reason  for  it,  of  departing  from  an  opinion  which  he 
had  for  some  time  entertained.  After  hearing  the  question  fully 
argued  and  taking  time  to  consider  it,  the  opinion  of  the  court 
was,  that  it  is  not  necessary  to  cut  down  all  the  wheat  growing  in 
a  field,  before  the  tithe  of  any  part  of  the  wheat  is  set  out ;  and 
that  the  tithe  may  be  set  out  as  ottea  as  a  reasonable  quantity  (^ 
the  com  growing  in  a  field  is  cut  down.  The  court  also  expressed 
the  like  opinion,  upon  a  similar  question  which  arose  in  the  same 
cause  respecting  the  tithing  of  barley  and  oats.  They  did 
not,  however,  ascertain  what  is  a  reasonable  quantity  of  com 
to  be  cut  down,  before  any  tithe  is  set  out.  Indeed,  it  was  said 
that  it  could  not  be  done,  because  it  must  always  depend  upon  the 
drcnmstanoes  of  tibe  particular  case,  whether  the  tithe  was  set  out 
heSxe  a  reasonable  quantity  of  com  was  cut  down  *. 

It  has,  however,  been  laid  down  as  a  seneral  rule,  that  all  the  An  the  com 
com  which  has  been  actually  cut  down  in  a  field  must  be  tithed,  actiuUy  cut 
befrare  the  former  can  cany  away  any  part  of  it.    But  it  is  to  be  ^"J^J^S^^ 
observed^  that  this  rule  is  established  for  the  prevention  of  fraud  before  thefrnner 
and  vexation,  and  is  not  intended,  and  consequently  will  not  aiypartofit 
operate,  to  restrain  the  hon&Jide  usages  of  husbandry;   and 
therefcwe,  although  the  former,  after  he  has  cut  down  a  field  of 
com,  cannot  tithe  and  carry  it  away  piece-meal,  unnecessarily  and 
vexatiously,  yet,  on  the  other  hand,  he  is  not  to  be  prevented  fit>m 
tithing  and  carrying  it  in  such  portions  as  his  own  reasonable  con- 
veni^ice,  and  the  ordinary  or  necessary  course  of  husbandry,  with 
reference  to  the  state  of  the  weather,  or  other  accidental  and  un- 
avoidable circumstances,  may  require^. 

The  rules  of  the  common  law,  in  regard  to  the  specific  manner 

'  Erskine  v.  Ruffle^  MS.  Bac.  Abr.  Gw.  1489.    Hall  y.  Machet,  S  Anstr. 

Tithes.  N.   3  Wood,  119.    MS.  Gw.  915.    2  E.  &  Y.  464.     Gw.  1460. 

965.    S  E.  &  Y.  235.  Newman  v.  Morgan,  10  East,  5.    2 

*  Leathes  v.  Levinson,   12   East,  £.  &  Y.  S65,    Gw.  1645.    Lewis  v. 

239.    8  £.  &  Y.  579.     Gw.  1652.  Young,  M'Ldand,  113.    3  E.  &  Y. 

See  also  Collyer  v.  Howse,  2  Anstr.  1 135.    Gw.  2055. 
481.    3  Anstr.  954.    2  £.  &  Y.  413. 
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and  form  of  setting  forth  the  tithes  of  the  various  kinds  of  tithe- 
aUe  produce,  will  be  hereafter  separately  and  distinctly  considered 
under  their  appropriate  heads,  in  treating  of  the  particular  articles 
for  which  tithes  are  payable  of  common  right.  But  it  may  be 
proper  to  observe  in  this  place,  that  it  seems  extremely  probable, 
that  no  definite  mode  of  rendering  tithes  in  specie,  was  ever  laid 
down  by  the  common  law  until  comparatively  modem  times,  and 
that  consequently,  the  precise  mode  of  setting  forth  tithes  in 
kind  was  left  to  be  determined  wholly  by  the  special  customs  of 
the  several  parishes  and  places  in  which  the  tithes  were  produced 
Latterly,  however,  the  courts  have  laid  down  several  rules  as  to 
the  specific  maimer  of  setting  forth  predial  tithes,  when  no  defi- 
nite mode  has  been  established  by  the  custom  of  the  parish. 
Tithes  must  be  Where  no  special  customary  mode  of  setting  out  tithes  can 
mo^^prncribed  be  proved  to  cxist,  they  must  be  set  out  in  the  manner  pre- 
jjy  the  cooimon    g^ibed  by  the  common  law.     It  must  not  however  be  supposed, 

law,  or  the  cus-  •'  *  *^  ' 

torn  of  the  place,  that  the  law  has  pointed  out  a  precise  mode  of  tithing  every 

particular  species  of  titheable  produce.     In  many  cases,  it  will 

still  be  necessary  to  resort  to  general  principles,  in  order  to  de> 

termine  whether  the  particular  form  in  which  the  tithes  have  been 

General  rule  in    set  oiit  be  lawftil  or  not.     In  regard  to  predial  tithes,  the  general 

I^ng  forth  of    'ulc  is,  that  the  tithes  must  be  set  out  when  the  titheable  article 

predial  tithes.      j,^  {^^^^  severed  from  the  ground,  and  is  in  such  a  state  that  the 

tenth  part  can  be  conveniently  separated  and  distinguished,  and 
in  such  a  manner  that  it  can  be  fairly  compared  with  the  nine 
parts. 


SECT.  II.]  HOVr  TITHES  SHALL   BE    PAID.  l6l 


SECTION  11. 
Of  the  manner  of  paying  mixed  and  personal  tithes  in  getieral. 

The  only  general  rule  which  has  been  laid  down  as  to  the  Mixed  tithes  are 
mode  of  paying  mixed  tithes,  is,  that  they  are  to  be  paid  or  de-  ^^  whtnih^ 
livered  for  the  use  of  the  tithe  owner,  at  the  place  where  they  ac-  ^^^^  ^"«- 
crue  due ;  as  for  example,  the  tithe  of  wool,  where  the  sheep  are 
sheared ;  of  milk,  where  the  cows  are  milked ;  and  the  parishioner 
is  not  bound  to  carry  them  to  the  parson^s  house,  nor  to  any  other 
place,  unless  he  is  obliged  to  do  so  by  special  custom  ^. 

The  parson,  unless  he  is  warranted  by  immemorial  usage,  The  person  has 
has  no  right  to  insist  upon  being  present  at  the  setting  out  of  p°J25t  afth!^ 
any  species  of  mixed  tithes,  nor  has  he  the  same  riirht  of  view,  "^tUng  out  of 

,     .       .  "^  mixed  tithes. 

which  IS  given  by  the  statute  of  2  and  3  Edw.  VI. ;  for  the 
statute,  as  to  the  view,  was  introductory  of  a  new  law,  and  ap< 
plies  to  predial  tithes  only. 

But  in  respect  to  the  doctrine,  that  as  to  the  view  of  the  tithes 
of  predial  articles,  the  statute  was  introductory  of  a  new  law,  it 
has  been  observed  by  a  writer  on  the  law  of  tithes'^,  that  it  tends 
to  shew  that  in  the  setting  out  of  other  than  predial  tithes,  the 
parson  has  still  no  authority  to  be  present ;  but  he  could  not 
think  that  the  common  law  excludes  the  parson  from  inspecting 
a  transaction  in  which  he  is  so  immediately  interested,  when  he 
happens  to  be  acquainted  with  the  time  of  its  taking  place,  and 
chooses  to  attend :  and  in  support  of  this  argument,  he  refers  to 
the  case  of  Wilson  v.  the  Bishop  of  Carlisle  ^,  in  which  a  custom 
allied  by  the  parishioners  to  pay  the  tenth  part  of  their  wool  to 
the  parson,  at  the  parsonage  house,  without  his  viewing  or  touch- 
ing the  remaining  nine  parts,  was  held  to  be  a  void  custom.  But 
it  is  not  easy  to  perceive  how  the  overruling  of  a  custom  which 
was  manifestly  fraudulent,  because  it  compelled  the  tithe  owner  to 

*  Wiseman  v.  Denham,  Godb.  S29.        ^  Toller,  67. 
Ley.  69.    1  £.  &  Y.  SS8.     Hill  ▼.        ">  Hob.  107.    1  Eagle  &  Y.  ii50. 
Vaiuc,  1  L.  Raym.  SSB.    l  £.  &  Y.    Gw.  S79. 

629. 
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receive  his  tithes  in  a  manner  vhich  wholly  deprived  him  of  the 
means  of  ascertaining  their  quantity  or  quality,  can  be  made  use 
of  as  an  authority  to  shew,  that  the  parson  has  a  right  to  be  pre- 
sent at  the  setting  out  of  mixed  tithes,  when  it  is  admitted,  that 
the  provision  of  the  statute  of  2  and  3  Edw.  VI.,  which  gives 
the  parson  the  right  of  viewing  his  predial  tithes,  was  intro- 
ductory of  a  new  law  *. 

But  it  may  be  considered  as  a  principle  universally  applicable  to 
the  tithing  of  mixed  as  well  as  predial  tithes,  that  the  full  tenth 
part  must  be  set  forth  fairly,  and  without  fraud  or  vexation,  and  in 
such  a  manner  that  the  tithes  may  receive  no  damage  or  injury, 
which  is  not  absolutely  unavoidable  under  the  particular  drcum- 
stances  of  the  case,  and  so  as  to  subject  the  tithe  owner  to  no  un- 
necessary expense  or  inconvenience. 
Personal  dthet         As  to  the  manner  in  which  personal  tithes  are  to  be  paid,  it  is 
th^-rernccut-  enacted  by  the  statute  of  2  and  3  Edw.  VI.  c.  13.  s.  7>  8,  9. 
thrfbrt  ^&m     "  That  every  person  exercising  merchandizes,  bargaining   and 
before  the  pass-    selling,  clothiug,  handicraft,  or  other  art  or  faculty,  being  such 
tute  of  2  and  s    kind  of  pcrsous,  and  in  such  places,  as  heretofore  within  these  forty 
l^L"'il^^  years  have  accustomably  used  to  pay  such  personal  tithes,  or  of 
paid  of  the  clear   right  ought  to  pay,  (other  than  such  as  be  common  day  labourers) 
party  after  an  his  shall  yearly,  at  or  before  the  feast  of  Easter,  pay  for  his  personal 
pen^'havebBoi  tithes  the  tenth  part  of  his  clear  gains,  his  charges  and  expenses, 
deducted.  according  to  his  estate,  condition,  or  degree,  to  be  therein  abated. 

Persons  refusing  allowed  and  deducted^.  And  in  all  such  places  where  handi- 
londVthM  n»y  Craftsmen  have  used  to  pay  their  tithes  within  these  forty  years, 
be  convened  be-  ^he  same  custom  of  payment  of  tithes  to  be  observed  and  to  con- 

fore  the  ordinar       ^  . 

r)',  whomayexa-  tinuc ;  and  that  if  any  person  refuse  to  pay  his  personal  tithes  in 
lawful  and  reL     foTin  aforesaid,  that  then  it  shall  be  lawful  to  the  ordinary  of  the 

sonable  means, 

otherwise  than 

by  their  own  cor-       *  See  Chase  v.  Ware,  13  Car.  1     siderantur  ex  mere  lucre,  deducuntus 

Ugrtl  oaths.  j^^^  ^jjj,^  g^^    Qjjg  ^^  Ewer,  Com.     expense,  tarn  in  re,  quam  circa  rem, 

38.    1  E.  &  Y.  631,  Gw.  1579.  inM  et  extra  rem  facts.    Et  noCa,  quod 

176.  de  solo  lucro  debetor  hec  decuna; 

*>  This  mode  of  paying   personal  unde  si  emens  mercem  earn  non  ven- 

tithes  is  agreeable  to  the  mle  of  the  dat,  sed  dooet,  vel  tibi  tedneat,  non 

canon  law,  which  is  thus  laid  down  tenetur  decimare,  qnia  non  lucretBr/* 

by  L}'ndwood.  **  Et  sdas  qudd  in  istis  Lyndw.  de  dec.  Cap.  Quoalain  prop- 

decimis  mere  pemnalibus  que  con*  ter.    verb,  negotiationis. 
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diocese  where  the  party  that  so  ought  to  pay  the  said  tithes  is 
dwelling,  to  call  the  same  party  before  him,  and  by  his  discretion 
to  examine  him  by  all  lawful  and  reasonable  means,  other  than  by 
the  parties^  own  corporal  oath,  concerning  the  true  payment  of 
the  said  personal  tithes.*" 

By  this  it  appears,  that  at  the  time  of  the  making  of  the  statute  Day  labourers 
at  least)  p^rdonal  tithes  were  payable  by  custom  only,  and  that  "b^  j^yment^f 
day  labourers  are  freed  from  the  payment  of  such  tithes.  pcrsooai  uthes 

^  *^  •'        ^  by  toe  iUtute  of 

As  to  the  term  of  forty  years  mentioned  in  the  statute,  Sir  s  and  s  Ed.  VI. 
Simon  Degge  observes,  that  it  cannot  be  intended  upon  this  guch  tithes  mut 
act,  that  if  such  tithes  have  been  sometimes  paid  within  forty  bave  been  con. 

.•  i/»iii  m  %  tlnuaUv  paid  for 

years,  that  they  are  therefore  due ;  but  they  must  have  been  ac-  the  forty  years 
customably,  that  is,  constantly  paid  for  forty  years  next  before  Jl^?^S  the 
the  act.    He  also  says,  that  the  payment  of  such  tithes  for  payment  must 

be  proYcd  d  pot^ 

forty  years  before  the  making  of  the  act,  must,  as  in  other  like  tmon, 
cases,  be  proved  i  posterioH  by  what  has  been  done  all  the  time 
of  memory  since  the  act  ^.  He  does  not,  it  is  true,  refer  to  any 
authcNity  in  support  of  this  method  of  proving  the  usage,  nor  is 
it  believed,  that  diere  is  any  express  decision  to  diat  effect,  in  the 
particular  case  of  personal  tithes ;  but  the  proof  i  posteriori  is 
perfectly  agreeable  to  the  general  rules  of  evidence  upon  questions 
of  uaage,  and  has  always  been  admitted  as  evidence  of  the  usage 
for  the  term  of  forty  years  limited  for  the  recovery  of  the  penal- 
ties tot  not  setting  out  predial  tithes  by  the  first  section  of  the 
statute.  In  such  case,  the  proof  of  usage  for  the  last  forty  years 
is  good  presumptive  evidence  of  the  usage  during  the  forty  yean 
next  before  the  passing  of  the  statute  ^. 

*  D^gge,  Part  II.  Chsp.  XXII.  chapter  of  diis  work,  idiich  treats  of 

^  Af  to  the  proof  of  luage  duriDg  an  action  upon  the  statute  for  the 

the  forty  years  limited  by  the  statute  subtraction  of  predial  tithes. 

of  2  &  a  Ed.  VI.  see  the  subsequent 
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SECTION   III. 

Horv  far  the  customs  and  usages  of  parishes  are  to  he  regarded  in  set^ 

ting  forth  tithes  in  kind. 

In  setting  out  It  has  long  been  an  established  rule  of  the  common  law,  that 

tom?a*nd  uw^ei   ^°  ^^^  Setting  out  and  payment  of  tithes  in  kind,  particular  regard 
o''pyi»*^*re '°  ™^st  be  had  to  the  customs  and  usages  of  the  parishes  and  places 

in  which  the  tithes  are  produced. 
Special  customs        Thcsc  spccial  customs  of  Setting  out  tithes,  which  appear  to 
Uth«  hafe^'been    ^*^®  ^®°  anciently  the  only  modes  of  tithing  in  kmd  prescribed 

confirmed  by  va-  q^  recoimized  by  law,  have  been  confirmed  by  several  acts  of  par- 
nous  acta  of'par-  o  .^  '  ^  j  w 

liament.  liament  relating  to  the  payment  of  tithes,  independently  of  the 

various  other  acts,  which  have  been  passed  for  the  confirmation  of 
the  special  customs  of  the  kingdom  in  general.  First,  by  the  sta* 
tute  of  27  Hen.  VIII.  c.  20.  it  was  enacted,  *^  that  every  subject 
of  England,  according  to  the  ecclesiastical  laws  and  ordinances  of 
the  Church  of  England,  and  after  the  laudable  uses  and  customs 
of  the  parish,  or  other  place  where  he  dwells  or  occupies,  shall 
yield  and  pay  his  tithes  and  offerings  and  other  duties  of  Holy 
Church.''  Again,  by  the  statute  32  Hen.  VIII.  c.  7-  ^^  is 
provided,  '^  that  all  and  singular  persons  of  what  estate,  d^ree,  or 
condition  soever  he  or  they  be,  shall  fully,  truly,  and  effectually 
set  out,  yield,  or  pay  all  and  singular  tithes  and  offerings  accord- 
ing to  the  lawful  customs  and  usages  of  parishes  and  places  where 
such  tithes  or  duties  shall  grow,  arise,  come,  or  be  due.'' 

These  acts  are  confirmed  by  2  and  3  Edw.  VI.,  by  which  it  is 
enacted,  that  aU  kinds  of  predial  tithes  shall  be  paid  *^  in  their 
proper  kind  as  they  rise  and  happen,  in  such  manner  and  form  as 
has  been  of  right  yielded  and  paid  within  forty  years  next  before 
the  making  of  the  act,  or  of  right  or  custom  ought  to  have  been 
paid." 

By  these  statutes  of  the  27  Hen.  VIII.,  32  Hen.  VIII.,  and 
2  and  3  Edw.  VI.,  which  are  declaratory  of  the  common  law,  the 
force  and  influence  of  custom  upon  the  form  and  manner  of  pay- 
ing tithes,  is  expressly  declared  and  confirmed ;  and  consequently 
the  custom  and  usage  of  parishes  as  to  the  time,  place,  and  mode 
of  payment,  are  to  be  particularly  observed. 
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But  although  it  is  universally  acknowledged,  that   a  local  Legal  requisites 

of  a  nicd 
ponendL 


custom  or  usage  of  rendering  tithes  in  kind,  which  is  some-  °^*'"^«"«- 


times  tenned  in  the  books  a  tnodtM  ewpanendi,  in  contradis- 
tinction to  a  fnodus  decimandi,  may  control  and  supersede  the 
mode  of  tithing  prescribed  by  the  general  law,  yet  the  rule  of 
the  common  law,  which  allows  such  customs  to  be  valid,  as  well 
as  the  express  terms  of  the  statutes,  obviously  apply  only  to 
reasonable  and  lawful  customs  and  usages  of  setting  out  tithes. 
It  is  essential  to  the  validity  of  a  custom  or  usage  of  this  descrip- 
don,  that  it  should  not  be  unreasonable,  and  that  it  should  also 
be  certain  to  a  reasonable  intent,  which,  it  will  be  seen,  are  the 
two  principal  legal  requisites  of  a  modtM  decimandi.  But  with  Dittinction  be- 
respect  to-  the  reasonableness  of  a  modu8  exponendi^  it  is  to  be  ^^^^^di  anTa 
observed,  that  it  is  distinguishable  from  a  modus  decimandi  in  ^'^"f.  ^^ 

^  mandu 

this  material  respect,  that  in  the  case  of  a  modus  decimandi^  a 
recompense  in  money  or  other  consideration  is  given  to  the  parson 
in  lieu  of  tithes,  and  the  right  of  the  parishioners  to  withhold 
the  whole,  or  a  part  of  the  tithes,  is  supported  by  the  consider- 
ation or  equivalent  given  in  lieu  of  the  tithes  in  kind :  but  a  mere  A  modus  expo- 
modus  ea^ponendi  imports  a  payment  without  any  diminution  of  ^  the  quan^ 
the  proportion  or  variation  of  the  species  of  the  tithes,  or,  in  other  *!'y  °'  STu"  ^ 
words,  a  payment  of  the  full  tenth  part  of  the  titheable  produce  fore  requires  no 

•     •^  i«jia»  :^'jf         *  /»  1  consideration  or 

m  Its  proper  kind,  but  m  a  dinerent  manner ;  as  for  example,  a  recompenses 
custom  of  setting  forth  the  tithes  of  wheat  by  the  shock,  and  not 
by  the  angle  sheaf;  or  of  barley  in  the  swath,  instead  of  the 
cock.  And  therefore  such  a  custom  does  not,  as  in  the  case  of  a 
modus  decimandi^  require  to  be  supported  by  an  equivalent  or 
recompense  to  the  tithe  owner. 

But  as  a  modus  ewponendi  gives  no  recompense  to  the  parson,  a  modus  apo^ 
it  necessarily  follows,  that  a  custom  of  setting  forth  tithes  in  kind,  ^^^  the'parsoa 
which  gives  to  the  parson  less  than  a  ftdl  tenth  part,  or  gives  the  '®"^***.*"  **** 
tithe  to  him  in  a  less  beneficial  state  than  by  law  he  is  entitled  to  sonabie  and  void 
have  it,  is  not  a  mere  modus  eitponendij  and  cannot  be  sup- 
ported; and  if  it  be  claimed  as  a  modus  or  a  real  composition,  it 
is  unreasonable  and  void  in  law  for  want  of  a  consideration". 
Thus  it  has  been  adjudged  an  unreasonable  and  bad  custom,  that 

«  Knight  ▼.  Halsey,  7  T.  Rep.  86.     2  Bos.  &  PuU  172r    2  £•  &  Y.  4U6. 

Gw.  1536. 
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after  the  grass  is  put  into  cocks,  the  parishioners  are  not  to  rake 
together  the  grass  round  the  cocks*.  So,  in  another  caae^,  a 
custom  that  if  the  parson  send  a  servant  to  puU'^  some  part  a£  the 
hops,  he  shall  have  the  tithe  of  them,  was  hdd  void,  first,  for  un* 
certainty ;  for  it  did  not  appear  what  quantity  of  hops  ought  to 
be  pulled ;  secondly,  because  it  is  unreasonable,  for  it  pats  the 
parson  to  more  trouble  than  the  law  requires,  without  glaring  him 
any  additional  benefit. 

So  it  was  adjudged  to  be  an  unreasonable  and  fraudulent  cus- 
tom of  tithing  wool,  where  it  was  alleged,  that  any  inhabitants 
having  five  fleeces  of  wool  or  above,  after  the  shearing  and  wind^ 
ing  up  of  the  fleeces,  should  without  fraud  or  deceit  pay  the  tenth 
part  of  the  wool  to  the  rector,  without  any  view  or  touch  of  the 
remaining  nine  parts  by  the  rector^.     But  it  must  not  be  inferred 
from  this  decision,  that  the  rector  has,  strictly  speakiog*  a  ri|^t 
to  be  present  when  the  tithe  is  set  forth,  because  such  a  right 
would  necessarily  imply  a  right  in  the  rector  to  have  notiee  of  the 
time  of  setting  out  the  tithe  which,  without  a  special  cuatom,  the 
parishioner  is  clearly  not  bound  to  give  ^. 
A  euttom  toiet       It  was  formerly  supposed  to  be  a  good  mode  of  tithing,  to  set 
gunding  and^  ^  ^^^  predial  tithes  standing,  by  measuring  out  a  tenth  part  of  the 
""^^  "  T  ground.    Thus,  in  the  case  of  Hide  v.  Ellis',  where  a  custom  to 

reasooable  and      o  ' 

Toid,  make  grass  into  grass  cocks,  and  set  out  the  taatth  cock  for  the 

parson,  in  full  satisfiiction  of  the  first  and  Utter  math,  waa  held 
good,  it  was  said  by  the  Court,  that  ^^  tithe  naturally  is  but  the 
tenth  of  the  revenue  of  my  ground,  where  it  may  be  divided^ 
as  in  grass  it  may,  though  not  in  com,  and  in  divers  places  they 
fell  out'  the  tenth  acre  of  wood  standing,  and  so  of  grass:  and 
so  here  the  jury  having  found  this  form  of  tithing  to  be  the  cus- 

•  Staughton  v.  Hide,  1  Wood,  394.  Hob.  107.    1  £.  &  Y.  250.   Ow.  279. 
1  E.  &  Y.  698.  Christkun  v.  WrenD»  Bunb.  321.     s 

*  Stednuui  v.  Lye,  1  Lord  Raym.  EL  &  Y.  S5.    Gw.  741.  m  h^Isb* 
504,    1  £•  &  Y.  697.  •  See  (as  to  the  notice)  Spencer^s 

'  The  effect  of  this  case  seems  to  case^Noy.  19.  l  E.  &  Y.  261^  and  the 

bave  been  mistaken  by  the  judges  in  other  cases  referred  to  supra,  157. 

Knight  V.  Halsey  {mfrei);  for  the  pull'  See  also  ante,  161. 

ing  and  the  pu^ng  of  hops  are  quite  '  Hob.  250.  1 E.  fr  Y.  305.  Gw.  439. 


distinct  processes.  '  In  the  report  of  the  same  case  in 

^  Wilson  V.  The  Bishop  of  Carlisle,     HeU.  133.  the  words  are  "  set  out.** 
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torn  there,  it  is  well.'^  Sir  SimoR  Degge  also  mentioiis  this  as  a 
good  and  usual  mode  of  tithing,  and  the  same  opinion  is  expressed 
by  other  text  writers  *. 

But  this  doctrine  seems  to  have  been  wholly  overruled  by  the 
Court  of  King's  Bench  in  the  case  of  Knight  v.  Halsey'',  where  a 
custom  to  set  out  the  tithe  of  hops  by  the  tenth  hill  was  held  to 
be  unreasonable  and  void  in  law,  principidly  upon  the  ground 
that  the  parson  was  entitled  to  the  hops  in  a  state  of  severance^; 
and  that  the  custom  therefore  imposed  upon  the  tithe  owner  the 
labour  and  expense  of  doing  that  which  by  law  the  farmer  is 
obliged  to  do  for  him,  namely,  to  sever  the  thheable  produce. 
For  in  this  case,  the  picking  of  the  hops  from  the  bine  was  consi- 
dered analogous  to  the  severance  of  com  or  hay  firom  the  ground: 
and  the  determination  of  the  Court  of  King's  Bench  was  after- 
wards affirmed  by  the  House  of  Lords,  after  advising  with  the 
judges.  The  opinion  of  the  judges  on  that  occasion  appears  to 
have  been  very  much  influenced  by  the  authority  of  the  case  of 
Stedman  v.  Lye  ^  before  referred  to,  but  which  seems  to  have  no 
application  to  the  question,  whether  the  occupier  is  bound  to  pick 
the  hops  before  they  are  tithed ;  because,  in  that  case,  the  Court 
merely  decided  that  the  occupier  ought  to  puU  the  hops,  that  ia 
to  say,  to  sever  the  bines  and  pull  up  the  poles,  which  is  an  opera- 
tion quite  distinct  from  the  subsequent  process  of  picking  the 
hi^.  The  law  must  however  be  considered  as  setded  according 
to  the  determination  of  the  House  of  Lords  in  the  case  of  Knight 
V.  Halsey. 

These  examples  will  be  sufficient  to  shew  the  principal  grounds 
upon  which  legal  objections  may  be  raised  to  the  validity  of  local 
customs  and  usages  of  settfaig  out  tithes  in  kind.  The  various 
judicial  determinations  which  hav^  been  pronounced  upon  ques- 
tions of  this  nature,  with  reference  to  particular  species  of  tithes, 
will  be  hereafter  distinctly  noticed  in  treating  of  the  articles 
which  are  liable  to  the  payment  of  tithes.  % 

*  I>egge,  Part  II.  Cbap.  III.  Go-  s  £.  &  Y.  47s.  Gw.  15SI.  s  Bnr. 
dolph.  412.    Bohun,  44.  61.    Gun*     P.O.  253. 

Biagii.  91.  «  1  Ld.  Raym.  534.    I  E.  St  Y. 

*  7  T.  Rep.  86.    2  Bos,  &  Pul.  173.      637. 
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[chap.  ▼- 


A  Tnodus  exjxh. 
nendi  must  be 
immemorial. 


The  question  whether  a  local  custom  or  usage  of  tithing  be 
reasonable  or  not  is  a  matter  of  law  to  be  determined  by  the 
judges,  but  its  existence,  or  non-existence,  is  a  question  of  fact  to 
be  detennined  by  a  jury. 

With  respect  to  the  proof  which  is  required  to  be  given  of  a 
special  customary  mode  of  tithing  in  kind,  it  is  to  be  observed, 
that  although  such  a  custom  is  commonly  termed  a  fnodus  e%» 
ponendiy  yet  there  are  several  authorities  which  seem  to  render 
it  very  questionable,  whether  it  is  essential  to  the  validity  of  such 
a  custom  or  usage,  that  it  should  have  existed  during  the  same 
period  as  a  modus  decimandiy  that  is  to  say,  ever  since  the  time 
of  legal  memory,'.  However,  it  is  laid  down  in  the  argument  of 
the  judges,  in  the  case  of  Knight  v.  Halsey^,  in  the  House  of 
Lords,  where  there  appears  to  have  been  some  discussion  upon  the 
point,  that  a  custom  which  regards  the  manner  of  setting  out  tithes 
must  have  existed  from  time  immemorial*^. 


*  See  note  *  infra. 

^  7  T.  R.  86.  2  Bos.  &  Pul.  172. 
2  E.  &  Y.  458.  Gw.  1531.  8  Bro. 
P.  C.  233. 

*  Although  this  proposition  un- 
doubtedly stands  too  high,  in  point  of 
authority,  to  be  questioned  without 
incurring  the  imputation  of  presump- 
tion, yet  there  seem  to  exist  suffi- 
cient reasons  for  venturing  to  suggest 
a  doubt,  whether  the  case  above  re- 
ferred to,  !s  to  be  considered  as  a 
judicial  decision,  that  a  mere  modus 
esponendi  must  have  existed  ever 
since  the  time  of  legal  memory.  The 
Court  of  Exchequer  appear  to  have 
been  of  opinion,  that  the  custom  to 
set  out  the  hops  by  the  tenth  hill 
could  only  be  supported  as  a  viodus 
dedmandi;  and  their  decree,  which 
was  affirmed  by  the  House  of  Lords, 
seems  to  have  proceeded  upon  the 
following  grounds.    First,  that  as  a 


TMduM  dedmandi^  it  Was  necessarily 
bad  in  point  of  fact,  because  hops 
were  not  introduced  into  this  country 
until  after  the  time  of  legal  memor}\ 
Secondly,  that  if  there  were  no  objec- 
tion to  the  immemoriality  of  the  mo- 
dus, it  was  unreasonable  and  void  in 
law,  because  it  gave  the  parson  the 
tithe  in  a  less  beneficial  state  than  be 
was  by  law  entitled  to  have  it,  with- 
out making  him  any  compensation; 
and  that  for  the  same  reason,  it  could 
be  supported,  (as  it  was  contended  it 
might  be,)  as  a  real  composidoo.  In 
the  House  of  Lords,  however,  as  has 
been  already  stated,  it  was  lud  down 
by  the  judges,  that  a  mere  modus  ex^ 
ponendif  must  be  immemorial.  But  if 
the  judges,  in  layii^  down  that  rule, 
intended  that  all  such  customs  and 
usages  must  be  immemorial,  in  the 
strict  legal  sense  of  the  term,  tbat  is, 
prescriptive,  and  haviqg  their  com- 
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mencement  before  the  time  of  legtl 
memory  (l  Ric.  L),  it  seems  impos- 
sible to  reconcile  that  doctrine  with 
the  distinction  which  has  always  been 
taken  between  a  mere  custom  or 
usage  of  tithing  in  kind  and  a  moduM 
decimandi,  in  regard  to  the  length  of 
time  which  is  essential  to  their  Tali* 
dity  in  law.   The  practice  of  the  tem« 
pond  courts  upon  applications  for 
prohibitions  upon  the  suggestion  of 
customary  modes  of  tithing,  clearly 
shews  tiiat  this  was  always  considered 
a  very  marked  and  essential  distino- 
tion  between  the  two  cases.    Thus, 
the  temporal  court  will  never  permit 
the  spiritual  court  to  try  a  modus  de- 
€imemdif  nor  any  prescriptive  custom ; 
and  the  reason  assigned  for  this  in  the 
books  is,  that  prescriptions  by  the  ec- 
clesiastical law,  and  by  the  common 
law,  differ  in  the  times  of  limitation, 
that  is  to  say,  prescriptions  and  cus- 
toms by  the  common  law  must  have 
existed  ever  since  the  first  year  of 
Richard  the  First ;  whereas  in  the  eo- 
denasdcal  court,  forty  years  are  suffi- 
dent  to  make  a  good  prescription; 
and  therefore  it  is  an  established  rule, 
that  prescriptions  and  customs  of 
England  shall  be  tried  by  the  common 
law.    Case  de  modo  dedmandi,  19 
Ca  37. 1  £.  &  Y.  183.  But  the  courts 
of  law  have  always  refused  to  grant  a 
prohibition  upon  the  suggestion  of  a 
mere  custom  of  setting  out  tithes  in 
kind.    Reynolds  v.  Newberry,  1  Ro. 
480. 1  £.  & Y.  859.  Gose  V.  Bames»  in- 
fia.  Portingerv.  Johnson,  infriU  Lang- 
ton's  case.  Latch.  185.  1E.&Y.  355. 
Wilson  V.  Wilkinson,  infira,  except  in 
one  particular  instance^   Steward's 


ca8e,Noy,  81.   1  £.&  Y.  858.,  where 
the  court  were  not  unanimous.  Thus, 
where  two  different  customs  were  al* 
leged  in  regard  to  setting  out  tithes 
of  hay ;  a  prohibition  was  moved  for, 
because  the  issue  was  joined  upon  a 
m»dus  dccimamUj  which  was  a  thing 
triable  at  common  law.    But  a  pro- 
hibition was  refused,  for  although  it 
was  agreed,  that  where  the  issue  is 
upon  a  custom  which  gives  a  recom- 
pense for  the  tithes  in  kind>  there  a 
prohibition  ought  to  be  granted :  yet 
it  was  resolved,  by  the  Court  of  King's 
Bench,  that  where  the  dispute  is  upon 
a  custom  which  gives  no  recompense^ 
a  prohitution  ought  not  to  be  granted* 
Gose  V.  Barnes,  M&  Calth.  Vol.  8. 
489.      1   £.  &  Y.  861.      Gw.  885. 
So  in  the  case  of  Portinger  v.  John* 
son,  MS.  Calth.  Vol.  8.  474.     1 E.  & 
Y.  8€l.    Gw.  886.,  which  shortly  af- 
terwards came  before  the  same  court 
under  precisely  similar  circumstances, 
a  prohibition  was  moved  for,  and  a 
day  given  to  shew  cause ;  but  upon 
argument  the  prohibition  was  denied ; 
**for  it  being  confessed  that  tithes 
ought  to  be  paid,  and  the  modus 
giving  no  manner  of  recompense  to 
the  parson,  it  was  not  to  be  resembled 
to  a  modus  that  g^ves  a  recompense; 
for  tlus  modus  may  wdl  enough  be 
tried  in  the  spiritual  court,"  and  the 
preceding  case  of  Gose  v,  Barnes  was 
referred  to  as  an  authority  to  that 
effect. 

So,  in  a  more  modem  case,  where 
a  defendant  pleaded  in  the  spiritual 
court,  that  by  ancient  usage  in  the 
parish  the  tithe  of  wool  was  paid  by 
the  pound,  and  not  by  the  fleeoey 
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a  profaitntioii  waa  refused  by  the 
Court  of  King's  Bench  upon  the 
ground  that  it  was  not  a  modus, 
but  only  a  di&rent  mannet  of  com- 
puting the  quantity,  by  which  it  was 
agreed  that  the  tenth  part  was  to  be 
paid  at  all  events.  Wilson  ▼.  Wilkin- 
son, Stra.  782.  3  E.  &  Y.  6.  Ow. 
675.  The  coadusiott  to  be  drawn 
from  these  cases  is,  that  if  a  mere  wo* 
tbt  egponefidi  had  been  considered 
prescriptive  or  customairy  in  the  com* 
mon  law  sense  of  the  term,  the  spiri- 
tual courts  would  not  have  been  per- 
nnitted  to  try  it,  for  the  reasons  which 
have  been  already  mentioaed.  Again, 
it  is  obsenmble  that  the  statute  of  S7 
Hen.  VUL  c  2a  direcU  tithes  to  be 
paid  **a£ker  the  laudable  uses  and 
enstoms"  of  the  parish;  and  the  sta- 
tute of  39  Hen.  VIIL  c.  7.  for  the 
same  purpose  makes  use  of  the  terms 
'^ lawful  enstoms  and  usages;'*  and 
the  statute  of  S  and  S  Ed.  VI.  de- 
clares that  predial  tithes  shaU  be  paid 
in  snch  manner  and  form  as  has  been 
of  right  yielded  and  paid  within 
^ fatty  year*^*  next  before  the  mak- 
ing of  the  act,  or  of  right  or  costoas 
ongbt  to  have  been  paid.  Now,  this 
tenm  of/bhy  ywn  muat  be  supposed 
to  have  some  meaniqg;  and  ther» 
fore,  upoa  the  oonstruetioii  of  the  sto- 
tnlea  in  qoestioa  with  reference  to 
the  true  meaning  and  force  of  the 
weirds  "  laudable  mes**  in  the  first 
statute,  **  usages  "  in  the  second,  aad 
the  term  difarfy  ^an  mentioned  in 
the  last  atatnte,  Ikere  seems  to  be 
some  fouadaticm  for  a  reasoniArfe 
deubt,  whether  a  moiiu  ejfpometuH 
aniai  necessarily  be  pvescriptivr,  ao- 


cording  to  the  strict  rule  of  the  com- 
mon law,  that  is  to  say,  must  have 
had  continuance  ever  since  the  time 
of   legal   memory.      For  although 
usage,  considered  as  an  incident  to 
an  immemorial  custom  or  prescrip- 
tioD,  must   necessarily  have,  or  be 
premmed  to  have  had  contuuiance 
from  the  time  of  legal  meaiory,  yet, 
the  words  "  uses  "  and  **  usages  "  do 
not   necessarily   imply   iaamemorial 
uses  and  usages ;  nor,  as  it  seeaM,  does 
even  the  word  custom  always  signify 
an  immemorial  custom.    Thus,  on 
the  construction  of  the  statute  of 
37  Hen.  YIII.  rekting  to  tithes  of 
houses  in  London^  the  word  "  ac- 
customed" has  been  held  to  apply 
to  a  period  of  only  e%ht  years^  be- 
cause the  reasonable  purposes  of  the 
act  render  such  a  construction  ne- 
cessary.  Bennett  v.  Treppas,  BunK 
106.  145.     9  Bro.  P.  C.  437.     1  E. 
&  Y.  789.    Gw.  €33.     Warden  of 
St.  Paul's  V.  M^orris,  9  Yes.  155.    S 
E.  &  Y.  580.    So,  in  the  case  of  a 
mere  modiu  esponendi,  which  gives 
the  parson  his  full  tenth,  without  im- 
posing   any*   extraordinary    trouble 
epoB    the   farmer,    and    therefore 
neither  ailbcts  the  substance  of  the 
righ^  nor  varies  the  proportion  or  the 
qpedes  of  the  tithes^  and  which  is  al- 
lowed for  the  convenience  of  hus- 
bandry, (see  as  to  this  point  the  av- 
gument  of  Mr.  Justice   Rooke   in 
Knight  V.  Halsey,  2  Bos.  &  Pul.  173. 
d  £.  ^  Y.  449.   Gw.  ]  SSl.\  k  seems 
that  the  words  '*  uses'*  and  ^usages** 
in  the  statutes  of  87  and  39  Hen.  VIII. 
might  be  fairly  construed  to  extend 
to  all  such  reasenable  modes  of  se^ 
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ting  out  tithesy  as  may  be  indispens- 
ably requisite  for  the  necessary  and 
couTenient  usages  of  husbandry,  in 
the  common  and  more  limited  ac- 
ceiitation  of  the  terms  ^  uses "  and 
^  usi^es '%  or,  at  least,  that  the  coup 
fimiMw^  of  such  customs  should  not 
be  required  to  extend  oyer  any  longer 


period  than  the  term  of  forty  years 
mentioned  in  the  statute  of  s  and  5 
Ed.  VL,  which,  in  that  respect,  agrees 
with  the  time  of  prescription  by  the 
ecclesiastical  law,  and  is  more  oon^ 
autent  with  the  actual  duvatioa  of 
Hying  memory. 
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SECTION  IV. 

Of  tithes  after  they  have  been  set  out ;  the  interest  of  the  parson  in 
such  tithes,  and  his  remedy  against  a  stranger  who  carries  them 
away. 


When  tithes 
have  been  set 
out  the  law  ad- 
judges them  to 
be  in  the  posses- 
sion of  the  par- 
son, without  any 
actual  occu- 
pancy. 


Tithes  after  they 
are  set  out  are 
lay  chattels,  and 
cannot  be  sued 
for  in  the  spiri- 
tual court 

The  parson  must 
bring  an  action 
of  trespass 
against  a 
stranger  who 
carries  away 
such  tithes. 


No  property  is 
vested  in  the 
parson  by  the 
severance  of  the 
tenth  from  the 


When  tithes  have  been  set  out  by  the  parishioner^  the  law 
adjudges  them  to  be  in  the  possession  of  the  parson ;  and  upon 
such  mere  possession,  and  without  any  seizure  or  actual  occu- 
pancy,  the  parson  may  bring  an  action  of  trespass,  or  other  pos- 
sessory action  against  any  person  who  takes  them  away ;  for  the 
property  and  possession  were  in  him  before  seizure ;  because  the 
thing  is  certain  by  the  severance  of  the  tenth  part^. 

Tithes,  after  they  are  set  out,  being  lay  chattels,  the  parson 
cannot  sue  a  stranger  for  the  subtraction  of  them  in  the  spiritual 
court ;  his  remedy  is  in  the  temporal  court  only.  But  the  tithe 
owner,  in  such  case,  cannot  avail  himself  of  any  of  the  peculiar 
remedies  for  the  subtraction  of  tithes  in  the  temporal  courts;  he 
must  proceed  by  action  of  trespass,  or  such  other  possessory  ac- 
tion as  may  be  deemed  advisable  under  the  circumstances  of  the 
case,  in  the  same  manner  as  for  the  recovery  of  mere  temporal 
chattels  *». 

It  has  been  held,  that  a  mere  stranger  who  takes  away  the 
tithes  after  they  are  set  out,  does  it  wrongftdly,  and  that  no 
action  of  account  will  lie  against  him,  because  there  is  no  privity^. 

It  should  however  be  observed,  that  the  mere  severance  of  the 
tenth  from  the  nine  parts,  does  not  vest  the  legal  possession  of 
the  tenth  part  in  the  parson,  and  consequently  will  not  entitle 


*  Graysbrookv.  Fox,  Plowd.  28. 
1  E.  &  Y.  47.  n.  Tottenham  v.  Bed- 
iDgfieldy  Owen,  83.  1  £.  &  Y.  59. 
Anon.  Sav.  68.  1  £.  &  Y.  85.  Leigh 
V.  Wood,  Cro.  El.  607.  1  E.  &  Y. 
139.  Gwyn  V.  Merryweather,  2  RolL 
Rep.  440.  3  E.  &  Y.  1211.  Stil- 
man  v.  Chanor,  Latch.  8.  1  E.  &  Y. 
Z5U 


*  Leigh  V.  Wood,  Cro.  El.  607.  1 
E.  &  Y.  139.  Anon.  1  Brown.  & 
Golds.  30.  1  E.  &  Y.  174.  Rey- 
nollB  y.  Hayes,  1  Ro.  55,  Gwyn  v. 
Merryweather,  2  Ro.  Rep.  440.  3 
E.  &  Y.  1211. 

'  Tottenham  V.  Bcdingfield,  Owen, 
83.     1  E.  &  Y.  59. 
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him  to  bring  any  possessory  action  for  the  recovery  of  them,  nor  nioe  parti,  un- 

enable  him  to  exercise  any  other  act  or  right  of  ownership,  in  h!wfu\fyKv^eA, 
respect  of  such  tenth  part,  unless  it  has  been  lawfully  separated 

fiom  the  nine  parts.     And  therefore  the  severance  of  the  tithes  The  tithes  must 

must  be  by  the  owner  of  the  crop;  for  if  a  mere  stranger^,  or  owner  of \he    * 

the  parson,  without  the  consent  of  the  owner**,  set  out  the  tithes;  f'°P»  «n^, cannot 

^    *  ,  'be  lawfully  se- 

this  does  not  settle  any  property  whatever  in  the  parson.  yeredby  thepar- 
But  although  the  severance  of  the  tithes  by  a  mere  stranger  stranger. 
is  not  a  good  setting  out  of  tithes,  yet  if  a  person,  who  has  some  A  severance  by 
colour  of  title,  sow  the  land,  and  set  out  the  tithes,  it  has  been  the  rightaa  ° 
held  that  this,  although  it  may  be  the  act  of  a  disseisor,  is  suffix  ^^^*  a"wiSJr- 
cient  to  vest  the  tithes  in  the  parson ;  but  it  is  otherwise,  where  ^^^  ^^<^» » 
a  stranger,  without  any  colour  of  title,  sets  out  the  tithes,  for  this 
is  no  setting  out  in  law^. 

Although  tithes  have  been  in  fact  set  out  by  the  owner,  yet  if  The  setting  out 

no  tithes  be  payable  de  jure ;  this  setting  out  of  the  tithes  in  his  ^here  no"  Uies** 

own  wrong,  shall  not  prejudice  him,  nor  give  any  title  to  the  »« payable,  does 

parson,  who  will  be  liable  to  an  action  of  trespass  if  he  should  Merest  in  thejar- 

take  away  the  tithes^.  parson  carry 

Thus,  in  a  prohibition  it  appeared  that  the  parishioners,  who  ^^  JJ^  ^* 
had  compounded  with  the  parson  for  their  tithes,  had  neverthe-  ^^n  of  trespus. 
less  in  fact  severed  and  exposed  the  tithes,  which  were  taken  and 
carried  away  by  the  parson.    The  parishioners  met  and  took  them 
from  him,  and  thereupon  the  parson  sued  in  the  spiritual  court ; 
and  upon  this  suggestion  a  prohibition  was  awarded  ^. 

So,  if  the  land  or  the  titheable  article  be  covered  by  a  modus,   Where  the 
and  the  parishioner  through  ignorance  set  out  the  tenth,  yet  if  en^t^^sets  ouT" 
the  parson  should  carry  it  away,  the  owner  may  bring  an  action  ^**  ^^^"^ 


■  Year-book,  IS  Ed.  IV.  12.  s.  1 
E.  &  Y.  46.  Stilman  ▼.  Chanor, 
Latch.  8.  1  E.  &  Y.  351.  Mount- 
ford  v.  Sidley,  3  Buhtr.  SS6.  Cro. 
Car.  65.     1  E.  &  Y.  351.    Gw.  424. 

0  Anon.  1  Freem.  SS4.     1  E.  &  Y. 
62S.     Ow.  562. 

*  Mountford  ▼•  Sidley,  3  BuUtr. 
336.    Cro.  Car.  63.     1  E.  &  Y.  351. 

Gw.  424. 


d  Brook's  case,  Noy.  40.  1  E.  & 
Y.  148.  By  Lord  Keeper  Henley  in 
Fanshaw  y.  Rotherham,  1  Eden,  276. 
2E.  &Y.  165.  Gw.  1177.  Pang- 
borne  Y.  DavieSy  Hutt.  Rep.  MS.  No. 

46.  folio  78.     1  E.  &  Y.  304.     And 
see  Cowper  ▼.  Andrews,  Hob.  39.    1 
E.  &  Y.  244.    Gw.  275. 
*  Brooke*8  case,  suprft  \ 
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of  trespass  for  the  takingawty  of  theteitth,a8  weUas  for  any  other 

part  of  the  produce^. 

Where  the  tithes      In  like  manner,  where  the  parson  of  Pangbome  brought  an 

hitdyfiicfami^  action  of  trespass  against  Sir  John  Davies,.for  taking  several 

are  let  out  fay      hwds  of  com.  wluch  he  had  severed  from  the  nine  parts  and  aet 

finth  for  tithe,  it  was  resolved,  that  if  the  land  be  discharged  from 
tithes  by  the  statute  of  31  Hen.  VIII.,  as  having  been  part  of 
the  possessions  of  a  dissolved  monastery,  no  property  is  vested  in 
the  parson  by  the  severance  and  setting  out  of  the  com  as  tithes, 
and  that  in  the  principal  case  Sir  John  Davies  might  take  them, 
notwithstanding  he  once  set  them  out,  and  the  parson  might  have 
trespass,  if  de  Jure  he  was  entitled  to  the  tithes ;  but  it  was  held 
that  this  manner  of  setting  out,  and  then  carrying  away  the  tithes, 
where  they  belong  of  right  to  the  parson,  is  covinous,  and  is  not 
such  a  setting  out  as  shall  excuse  the  parishioner  from  treble 
damages  under  the  statute  2  and  3  Edw.  VI  ^. 

*  See  Cowpery.  Andrews,  Hob.  39.     Y.  165.  Gw.  1177. 
1  E.  &  Y.  244.   Gw.  275.    Fanshaw  '     ^  Pangbome  t.  Daviet,  Hutt.  Rep. 
y.  Rotherham,  1  Eden,  276.   2 IS.  &    MS.  No.  46.  Mo  78.   iK9t  Y.  304. 
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SECTION  .V. 

Of  the  right  of  the  parson  Jo  view  and  husband  his  predial  tithes 
after  they  have  been  setforth.-^The  time  allowed  to  the  parson  for 
the  purpose  of  earning  away  his  tithes,  and  the  remedy  against 
him  for  not  removing  them  within  a  reasonable  time* — fVhat  reme^ 
dies  the  parson  has  against  the  former  for  (Astructing  him  in  the 
removal  of  his  tithes,  and  of  his  right  to  a  convenient  road  for  . 
carrying  them  away. 

By  the  statute  of  2  and  3  Edw.  VI.  c.  13.  s.  2.,  it  is  enacted,  The  tithe-owner, 
'*  that  at  all  times  vhensoever,  and  as  often  as  the  said  predial  sct^X  may' 
tithes  shall  be  due,  and  at  the  tithing  time  of  the  same,  it  be  law-  ^^'^llj^*^ 
fill  to  every  party  to  whom  any  of  the  said  tithes  ought  to  be  from  the  oiiw 
paid,  or  his  deputy  or  servant,  to  view  and  see  the  said  tithes  to  ^^^'^ 
be  justly  and  truly  set  forth  and  severed  from  the  nine  parts,  and 
the  same  quietly  to  take  and  carry  away ;  and  if  any  person  carry 
away  his  com  or  hay,    or  his  other  predial  tithes,  before  the 
tithe  thereof  be  set  forth,  or  willingly  withdraw  his  tithes  of  the      * 
same,  or  of  such  other  things  whereof  predial  tithes  ought  to  be 
paid ;  or  do  stop  or  let  the  parson,  vicar,  proprietor,  owner,  or 
other  their  deputies  or  farmers,  to  view,  take  and  carry  away  their 
tithes  as  is  abovesaid ;  by  reason  whereof  the  said  tithe  or  tenth 
is  lost,  impaired,  or  hurt,  that  then  upcm  due  proof  thereof  made 
before  the  spiritual  judge,  or  any  other  judge  to  whom  heretofore 
he  might  have  made  complaint,  the  party  so  carrying  away,  with« 
drawing,  letting  or  stopping,  shsU  pay  the  double  Talue  of  the 
tenth  or  tithe  so  taken,  lost,  withdrawn,  or  carried  avay,  over 
and  besides  the  costs,  charges,  and  expenses  of  the  suit  in  the 
same ;  the  same  to  be  recovered  before  the  eodesiastical  judge,  . 
according  to  the  king^s  ecclesiastical  law.*^ 

Of  common  right,  and  independently  of  the  statute,  it  is  law^  Of  common 
fill  for  every  person  to  enter  upon  the  land  to  gather  his  tithes,  ^^^ZiV^' 
and  to  turn  them  until  they  are  dry,  and  to  make  his  tithe-  "l»"  ^  I^^V 

^  ^  turn  and  diy  his 

grass  into  hay  on  the  land  on  which  it  is  produced  * ;  and  what  tithes,  md  make 

his  tithe  grass 
•  Year4xx>k,  12  Ed.  IV.  6.  16.    1     Crabbe  ▼.  Ha3rne»  2  Wood,  421.    s  "^  »«y- 
£•  &  Y.  46.    ReyDolU  v.  Newberry,     E.  &  Y.  90.    Gw.  776.    HalliweH  v. 
1  Ro.  420. .  1  £.  %  Y.  S59.    South     Trappee,  2  Taunt  54.  2  E.  &  Y.  572. 
▼.  Jooes,  1  Sera.  245.    i  E%  &  Y.  749.     Gw.  1 639. 
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The  parson  cao- 
oot  come  upon 
the  land  and  set 
out  the  tithes 
without  the  con- 
sent of  the 
vwner. 

The  parson  has 
no  right  to  take 
any  part  in  the 
severance  of  the 
tenth  fi'om  the 
nine  parts,  nor 
to  be  present 
when  they  are 
severed. 

The  statute  of 
the  2  and  S  Ed. 
VI.  as  to  the 
right  to  view 
predial  tithes  is 
introductory  of 
a  new  law. 


Only  one  person, 
viz.,  the  parson, 
his  deputy,  or 
servant,  may 
come  to  view 
the  tithes. 


shall  be  a  reasonable  time  for  those  purposes  shaU  be  tried  by  a 
jury  ■. 

The  parson  cannot  justify  coming  to. set  out  tithes,  without  the 
consent  of  the  owner,  because  by  the  statute  of  2  and  3  Edw.  VI., 
the  owner  is  to  set  out  his  tithes,  and  if  he  do  not,  he  is  liable  to 
the  penalty  of  the  statute  ^, 

It  has  been  held,  that  the  right  of  viewing  the  predial  tithes, 
which  is  given  to  the  tithe  owner  by  the  statute,  does  not  extend 
to  give  him  a  right  to  take  any  part  in  the  severance  of  the  tenth 
from  the  nine  parts,  nor  even  to  be  present  at  the  time  when  it  is 
severed  by  the  farmer.  For  although  as  to  the  taking  and  cany- 
ing  away  the  tithe  by  the  tithe  owner,  the  statute  is  declaratory 
of  the  ancient  common  law  ;  yet  as  to  the  vietOj  it  is  introductory 
of  a  new  law ;  and  that  the  parson  has  no  right  to  be  presait 
when  the  tithes  are  set  out,  is  plainly  implied  in  the  rule  of  law 
which  has  been  already  mentioned,  namely,  that  the  occupier  is 
not  bound  to  give  the  parson  any  notice  of  setting  out  the  tithes. 
This  proposition  is  very  clearly  laid  down  in  1  Roller's  Abr.  643^, 
where  it  is  said,  that  if  a  parishioner  set  out  his  tithes,  and  sever 
the  tenth  part  from  the  nine  parts,  justly  and  truly,  though  he  do 
not  give  a  personal  notice  to  the  parson,  or  a  general  notice  in 
the  church,  of  the  time  of  setting  out  the  tithes,  so  that  the  par- 
son may  be  present  at  the  setting  them  out,  and  see  it  be  justly 
done,  this  is  a  good  setting  out  of  the  tithes.  The  statute  there- 
fore merely  enables  the  owner  of  the  tithes,  or  his  deputy  or  ser- 
vant, to  come  upon  the  land  and  judge,  by  a  comparative  view  of 
the  tenth  and  the  nine  parts,  whether  his  just  proportion  has  been 
assigned  to  him  by  the  farmer^. 

Sir  Simon  Degge  observes,  that  the  statute  is  cautiously 
penned  in  the  singular  number,  that  the  party  himself,  his  deputy 
or  servant,  may  come  to  see  the  tithes  set  forth,  but  must  not 
come  with  a  greater  number  ^. 


*  Year-book,  12  Ed.  IV.  6.  16.  l 
E.  &  Y.  46.  South  V.  Jones,  I  Stra. 
245.    1  E.  &  Y.  749. 

*  Anon.  I  Freem.  334.    1  E.  &  Y, 

625. 


•  Chase  v.  Ware,  13  Car.  B.  R.    1 
Ro.  Abr.  645. 

4  See  Gale  v.  Ewer,  Com.  S3.     1 
E.  &  Y.  621.    Gw.  1579. 

*  Degge,  Part  II.  Chap.  XIV. 
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The  parishioner  must,  in  all  cases,  leave  his  nine  parts  on  The  pcrithioner 
the  ground  a  reasonable  time  after  the  tithe  has  been  set  out,  in  ™q*  paruron* 
order  that  the  tithe  owner  may  have  an  opportunity  of  comparing  ***®  ^  *  '**" 
his  tenth  part  with  the  residue,  and  judging  by  the  view,  whether  after  be  haa  aet 
the  tithe  has  been  fairly  set  out  or  not*.     The  question  whether  . 

the  corn  has  remained  on  the  ground  a  reasonable  time  for  that  sonable  time  for 
purpose,  is  not  a  matter  of  law  to  be  decided  by  the  judge,  but  a  quesU^^fact. 
question  of  fact,  to  be  determined  by  the  jury  upon  the  special  ^  be  detennmcd 
circumstances  of  the  case  ^. 

After  the  tithes  have  been  set  out,  the  parson  is  to  be  allowed  The  panon  ia  to 
reasonable  and  convenient  time  for  carrying  them  away  ^  ;  and  the  l^ji^^ 


COD- 


question,  what  is  a  reasonable  and  convenient  time,  is  a  matter  of  v«»«ep*  time  for 
fiict  to  be  tried  by  a  jury  ^.     If  the  parson  do  not  take  away  his  hia  tithei,  and  if 
tithes  within  a  reasonable  time,  the  farmer,  although  he  is  not  „%e  0^01^ 
bound  to  guard  the  tithes,  will  not  be  justified  in  doing  any  act  ^J^J  *  'S*'"' 
by  which  they  are  destroyed  or  injured.     And  therefore,  if  the  fenner  may  pro- 
tithe  owner  leave  his  tithes  on  the  land  more  than  a  reasonable  by  action  on  the 
time  after  they  have  been  set  out,  the  farmer,  even  after  he  has  ^^  SeTthes 
given  notice  to  the  tithe  owner  to  remove  them,  cannot  justify  <iamaggjeaaani, 
turning  his  cattle  upon  the  land  and  eating  the  tithes  ^.     In  such 
case,  he  may  either  bring  an  action  upon  the  case  against  the 
tithe  owner  for  not  taking  away  the  tithes  in  a  reasonable  time  ^, 


■  Halliwell  r.  Trappes,  9  Taunt 
54.     2   E.   &   Y.  572.      Ow.    16S9. 

Shallcro08  V.  Jowie,  13  East,  861.    2 
£.  ft  Y.  ^07.     Gw.  1698. 

k  Year-book,  18  Ed.  IV.  6.  16.  I 
£.  &  Y.  46.  Mountford  v.  Sidley,  5 
Bulstr.  336.  Cro.  Car.  63.  1  E.  & 
Y.35K  Gw.  484.  Baker  y.Leathes, 
Wigbtw.  113.  8  £.  fir  Y.  604.  Facey 
▼.  Hardom,  5  Dowl.  &  Ryl.  68.    3  E. 

&Y.  1178. 

'  Dr.  Briginan*6  case,  Noy.  31.  1 
£.  &  Y.  889.  Wiseman  v,  Denham, 
Godb.  389.  Ley.  69.  1  E.  &  Y.  328. 
Stilman  ▼.  Chanor,  Latch.  8.  1  E. 
&  Y.  351.  Mountford  t.  Sidley,  3 
fiuktr.  336.     1  E.  &  Y.  351.    Gw. 

VOL.  I. 


484.  Shapcott  V.  Mugford,  1  Ld. 
Raym.  187.  1  E.  &  Y.  618.  South 
V.  Jones,  1  Stra.  345.  1  E.  &  Y.  749. 
Facey  t.  Hurdom,  5  Dowl.  &  Ryl.  68. 
d£.  &Y.  1178. 

*  Mountford  v.  Sidley,  mprk  *. 
South  T.  Jones,  supra  '.  Facey  v. 
HurdoHi,  Buprii  ^, 

*  Wiseman  v.  Denhain,  Godb.  329. 
Ley.  69.  1  £.  &  Y.  328.  Shapcott 
v.Mugford,  1  Ld.  Raym.  187.  i  E. 
&  Y.  618.  Gale  v.  Ewer,  Comb.  22. 
1  E.  &  Y.  621.  Gw.  1579.  Williams 
V,  Lardner,  s  T.  Rep.  78.  8  E.  &  Y. 
476.    Gw.  1608. 

'  Dr.  Brigman's  case,  Noy.  31.  I 
E.  &  Y.  289.    Wiseman  v.  Denham, 
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But  the  &nner  OT  he  may  distrain  them  damage  feasant  ^.  But  he  cannot  resort 
^'^°  rthe  ^  either  of  these  remedies  without  giving  notice  to  the  parson, 
parson  notice  to   that  the  tithes  have  been  set  out,  and  requiring  him  to  remove 

remove  his  ^  ^  o 

tithes.  them  *'. 

The  notice  to  As  to  the  sufEciency  of  the  notice  to  be  given  in  such  cases, 

must^bTreason!  ^^  particular  time  has  been  pointed  out  for  that  purpose ;  but  it 
able  in  point  of    ^j^y  {je  stated,  as  the  general  rule,  that  such  notice  should  be 

reasonable,  according  to  circumstances,  and  not  too  remote  from 
the  time  of  setting  out  the  tithes.  Thus,  two  actions  on  the  case 
were  brought  by  the  occupier  against  the  rector,  for  not  taking 
away  tithes^.  The  custom  of  the  parish  required  notice  to  be 
given  of  setting  out  the  tithes.  In  one  action,  which  related  to 
the  tithes  of  a  garden^  the  plaintiff  at  the  trial  before  Heath,  J., 
at  Chelmsford,  proved  several  notices  given  in  the  year  1805,  of 
certain  times  of  setting  out  the  tithes  of  fruit  and  vegetables,  and 
that  such  tithes  were  accordingly  set  out,  and  were  not  taken 
away  by  the  defendant,  but  suffered  to  rot  on  the  ground.  The 
last  of  these  notices  was  dated  the  20th  August,  1805.  Another 
notice  was  also  proved,  dated  the  23d  September,  1823^  by 
wkich  the  defendant  was  required  to  take  the  tithed  fruits  and 
vegetables  from  the  plaintiff's  garden  on  or  before  the  25th  in- 
stant, or  the  plaintiff  would  commence  an  action  against  him. 
But  Heath  J.  was  of  opinion  that  the  last  notice  was  nugatory, 
not  having  a  subject  to  which  it  might  refer ;  for  the  tithes  set 
out  in  August  must,  before  the  23d  of  September,  be  rotten  and 
mixed  with  the  mould  of  the  garden,  and  consequentiy  not 

Godb.  329.  Ley.  69.  1  £.  &  Y.  sss. 
Stilman  v.  Chanor,  Latch.  S.  1  £.  & 
Y.  351.  Mountford  v.  Sidley,  3 
Buhtr.  336.  1  E.  &  Y.  351.  Sbap- 
cott  V.  Mugford,  1  Ld.  Raym.  187. 
1  E.&  Y.  618.  WilliamB  v.  Ladner, 
8  T.  R.  73.     2  E.  &  Y.  476.     Gw. 

1608.    Kemp  V.  Filewood,  1 1  East, 

358.  3  E.  &  Y.  570.  Gw.  1649. 
Hooper  v.  Mantle,  M'Leland,  388. 
3  E.  &  Y.  1 162.  Facey  v.  Hurdom, 
5  Dowl.  &  Ryl.  68.  3  E.  &  Y.  1 172. 
'  Moiintford   v.   Sidley,    supri  ^ 


Stilman  ▼.  Chanor,  supra  ^  Williams 
V.  Ladner,  supra  '.  See  Baker  v. 
Leathes,  Wightw.  113.    S  E.  &  Y. 

604. 

^  Chase  t.  Ware,  1  Ro.  Abr.  64S. 
4  E.  &  Y.  440.  Periam's  case.  Comb. 
128.  1  E.  &  Y.  560.  Butter  ▼. 
Heathby,  3  Burr.  1891.  S  E.  &  Y. 
215.  Kemp  v.  Filewood,  il  East, 
358.     2  E.  &  Y.  570.     Gw.  1649. 

<'  Kemp  V.  Filewood.  The  same  ▼. 
The  same,  1 1  East,  358.  2  E.  &  Y. 
570.    Gw.  1649. 
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paUe  of  being  removed.  And  in  consequence  of  such  opinion, 
the  plaintifTs  counsel,  having  first  offered  to  prove  other  notices 
to  take  away  the  tithes,  nearer  to  the  times  of  the  notices  to  set 
them  out,  which  were  rejected,  submitted  to  be  nonsuited.  The 
other  action  was  for  not  taking  away  garden  tithes,  and  tithes  of 
barley.  In  this  case,  the  notice  to  take  away  the  tithes  was 
dated  the  17th  September,  1806,  and  required  the  tithes  to  be 
taken  away  on  or  before  the  19th  instant.  The  plaintiff  also 
proved  several  notices,  according  to  the  custom,  of  setting  out 
garden  tithes,  on  the  11th,  15di,  and  16th  days  of  September, 
and  of  dthing  barley  at  another  day,  before  the  17th.  But  the 
judge  nonsuited  the  plaintiff,  because  the  notice  to  take  away  the 
tithes  did  not  specify  the  particular  tithes  to  be  taken  away,  nor 
firom  what  lands.  The  plaintiff  having  obtained  a  rule  from  the 
Court  of  King^s  Bench  to  set  aside  the  nonsuits,  the  defendant's 
counsel,  in  shewing  cause  against  the  rule,  insisted  on  the  same 
grounds  upon  which  the  plaintiff  had  been  nonsuited  at  the  trials, 
and  in  particular  upon  the  want  of  certainty  in  the  terms  of  the 
notice  which  was  given  in  the  second  action. 

But  by  Lord  Ellenborough,  Chief  Justice.  In  the  one  case, 
the  defendant  had  notice  when  the  tithes  would  be  set  out,  but  a 
month  more  passed,  and  he  did  not  take  them  away.  Then 
the  notice  of  the  23d  September  was  given;  the  meaning  of 
which  plainly  was,  that  the  plaintiff  had  borne  with  the  /incon- 
venience long  enough,  and  that  if  the  defendant  ^d  not  remove 
the  nuisance  within  two  days,  the  plaintiff  would  bring  his  action 
against  him.  What  objection  could  there  be  to  that?  The 
person  who  is  the  wrong  doer  is  to  look  to  the  subject  of  the 
notice.  If  it  be  still  fruit  or  vegetables,  he  is  to  take  away  those; 
if  they  have  become  rotten  mould,  he  is  to  take  away  that.  His 
LfOrdship  also  thought  the  notice  in  the  other  action  sui&ciently 
I^ain,  with  reference  to. the  prior  notices  recently  given  of  setting 
out  the  tithes.  Grose,  Le  Blanc,  and  Bayley,  JJ.  expressed 
their  concurrence  with  the  opinion  of  the  Lord  Chief  Justice  *. 

An  action  on  the  case  for  not  removing  tithes  will  lie,  not  only  An  actbn  on 
where  the  tithes  have  been  set  out  in  the  mode  prescribed  by  the  ^i,^  ^  ^nie, 

*  Kemp  ▼.  Filewood,  11  East,  S5S.    2  £.  &  Y.  570.    Gw..i649* 
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have  been  let 
out  in  a  particu- 
lar manner, 
either  by  special 
custom  or  under 
an  agreement 
between  the 
parties. 

An  action  on  the 
case  for  not  re- 
moving tithes 
cannot  be  mun- 
tained  unless  the 
tithes  have  been 
lawfully  set  out. 


Itisinifl 
suiBeient  in  the 
declaration  to 
aver  generally 
that  the  tithes 
have  been  huh 


common'  law,  or  by  the  special  custom  of  the  place,  but  also  where 
they  have  been  set  out  in  a  particular  manner,  in  consequence  of 
a  private  agreement  between  the  tithe  owner  and  the  fiumer  *. 

But  where  there  is  no  such  private  agreement,  an  acticm  cannot 
be  maintained  against  the  parson  for  not  taking  away  his  tithes, 
unless  they  have  been  lawfully  and  truly  set  out  in  the  mode 
prescribed  by  the  common  law  ^,  or  by  the  particular  custom  c^ 
the  place  ^,  and  that  fact  must  be  specially  alleged  and  proved 
by  the  plaintiflf.  Thus,  an  action  was  brought  for  not  carrying 
away  tithes  of  hay  and  grass.  There  was  a  variance  between 
the  declaration,  which  stated  that  the  land  was  sown  with  grass, 
and  the  proof,  by  which  it  appeared  that  the  grass  in  question  was 
natural  grass,  and  not  raised  artificially  from  seed ;  and  there  was 
some  doubt  upon  the  evidence^  whether  the  tithe  had  been  pro- 
perly and  conveniently  set  out;  the  defendant  alleging,  that  the 
tithe-cocks  were  unequal  in  siae,  and  placed  so  near  to  each  other 
that  there  was  no  room  to  make  them  into  hay,  and  that  a  wa^on 
could  not  be  brought  to  take  them  away  without  driving  over 
the  adjoining  cocks.  The  jury  found  a  verdict  for  the  plaintiff. 
Mr.  Justice  Park  told  the  jury  at  the  trial,  that  the  only  ques- 
tion was,  whether  it  appeared  upon  the  evidence  that  the  tithe 
was  set  out  according  to  the  custom,  and  he  reported  that  he  was 
satisfied  with  the  verdict.  Upon  an  application  to  the  Court  ai 
Exchequer  to  set  aside  the  verdict,  the  Court  granted  a  new  trial, 
and  permitted  the  plaintiff  to  amend  his  declaration  upon  pay- 
ment of  costs ;  but  they  desired  it  to  be  understood  that  they 
gave  no  opinion  as  to  the  sufficiency  of  the  declaration^. 

It  is  in  all  cases  sufficient  for  the  plaintiff  to  aver  in  his  decla- 
ration, that  the  tithes  were  set  out  ^^  lawfully  and  in  due  manner^; 
because  this  averment  applies  not  only  to  the  common  law  mode 
of  setting  out  tithes,  but  also  to  any  other  mode  which  is  esta- 
blished by  custom,  or  by  private  agreement  between  the  parties  \ 


*  Facey  v,  Hur(lom»  S  Dowl.  & 
Ryl.  68.     3E.&y.  1172. 

k  Kemp  v.Filewood,  ii  East,  958. 
2  E.  &  Y.  S70.  Gw.  1649.  Moyes 
V.  Willett,  3  Espin.  31.  2  £.  &  Y. 
479.     Ow.  1525. 


'  Pigott  V.  Bayley,  6  Bam^ftCm. 

16. 

*  Hooper  v.  Mantle,    M'Lebnd, 

388.     3  E.  &  Y.  1 162. 

*  Facey  ▼.  Hurdom,  5  Dowl.  &  RyL 
68.    3E.frY.  1172. 
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It  seems,  however,  that  the  plaintiff  floust  atkte  ih  his  declaration, 
how  long  the  tithes  have  remained  upon  the  land,  in  order  that  it 
may  appear  that  some  damage  has  been  sustained  by  him  *. 

The  parson  is  liable  to  an  action  upon  the  case,  for  refosing  to  An  action  on  the 
take  away  mixed  tithes,  if  by  such  refusal  any  special  damage  SJ^^ajLiat 
accrue  to  the  parishioner.    But  before  such  action  can  be  brouirht,  ^  titbe-owner 

^         for  refuting  to 

it  is  necessary  that  a  tender  of  the  tithes  should  be  made  to  the  take  away  mind 
parson ;  and  the  tender  ought  to  be  where  by  the  ordinary  course  tith«  muit  be^ 
the  tithe  accrues  due  and  payable,  as,  for  example,  at  the  place  of  §r!!d^"^di*^°~ 
shearing  the  sheep,  where  the  parson  is  to  demand  and  to  be  paid  tithe-owner, 
his  tithe  wool.    But  if  the  parson  be  not  present,  then,  it  seems, 
that  if  the  parishioner  give  him  notice  that  the  tithes  are  ready  for 
him,  and  require  him  to  take  them  away,  such  notification  is  a 
sufficient  tender.     And  it  has  been  held,  that  it  is  not  necessary 
that  a  special  place  of  tender  should  be  expressed  in  the  declara>- 
tion,  if  it  be  alleged,  that  it  was  made  within  the  parish  in  which 
the  tithes  became  due ;  for  the  law  will  intend  that  the  tender  was 
made  at  the  place  where  the  tithes  became  due  and  payable^. 

An  action  on  the  case  will  lie  against  the  parson  for  reftisiiur  ot  An  action  on  the 
neglecting,  after  notice,  to  accept «  chattel  which  in  payable  by  ^.ing  to  J^ 
custom  or  prescription  in  lieu  of  tithes,  when  the  party  liable  to  **P*  •  ®'**"^ 

*  '^  *       '  payiUe  aa  a  mo- 

the  payment  is  damnified  by  such  refusal  or  neglect     As,  for  dus  in  lieu  of 
example,  where  the  modus  consists  of  a  certain  number  of  cheeses 
payable  in  satisfaction  of  the  tithes  of  milk  ^. 

But  it  has  been  resolved,  that  the  farmer  cannot  bring  trespass  The  farmer  can- 
against  the  tithe  owner  for  not  carrying  away  his  tithes,  for  this  is  ^  fo^enon- 
but  a  non-feasance  **.  SSmT*  ^ 

With  respect  to  the  remedy  by  distraining  the  tithes,  damage  BouM  aa  to  tiie 
feasant,  Mr.  Baron  Wood  is  said  to  have  intimated  a  doubt  as  to  J^*^  ®[^ 
its  legality  *.   The  authorities,  however,  which  have  been  already  domageJiMant. 
referred  to,  seem  amply  sufficient  to  shew  the  existence  bf  such  a 
right :  still,  it  should  be  observed,  that  in  cases  of  this  nature,  it 

*  Stilman  v.  Chanor»  Latch.  8.    I  *  Ihid, 

IL  &  Y,  S51.    Mountford  ▼.  Sidley,  '  Sbapcott  v.  Mugford,  1  Ld^Raym. 

3  Bulstr.  396.     1  £.  &  Y.  351.    Gw.  187.     1  £.  &  Y.  618. 

4S4.  *  Baker  V.  Leathes,  Wigbtw.  Il3i 

^  Wifleman  v.  Denham,  Godb.  329.  S  E.  &  Y.  604. 
Ley.  69.    1  E.  &  Y.  328. 
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will  be  more  advisable  for  the  fanner  to  resort  to  an  action  on  the 

case,  unless  there  are  strong  reasons  against  adopting  that  mode 

of  proceeding. 

The  ptnon  has        The  same  law  which  gives  the  parson  a  right  to  tithes,  and  im- 

vJ^t^y  ^  P^"^^  "P^°  ^™  *^®  obligation  of  carrying  them  away  in  a  reason- 

ctnyiDg  iwty     g\yiQ  time,  necessarily  confers  upon  him  a  right  to  have  a  con- 

ulS  tittles* 

venient  way  for  that  purpose  *.     And  the  statute  of  the  2  and  3 

Ed.  VI.,  as  it  has  been  already  seen,  contains  an  express  provision, 

that  any  occupier  letting  or  stopping  the  taking  and  carrjdng  away 

the  tithes,  so  that  they  are  lost,  impaired,  or  hurt,  may  be  sued  in 

the  ecclesiastical  court  for  the  double  value  of  the  tithes,  besides 

the  costs  of  suit. 

A  parson  wbo  is       But  the  suit  given  by  the  statute  in  the  spiritual  court,  for  the 

w^"ng  away     double  valuc  of  the  tithes,  is  not  the  only  remedy  provided  in 

tithes  may  sue     ^hjg  ^|^g^^     Jq,.  jf  ^  pgrsou  be  prevented  from  carryinff  his  tithes 

at  the  common  *  *  . 

law  as  weU  as  n  by  the  usual  roads  and  passages,  he  may  cither  sue  in  the  spin- 
courtr"  "  *^^1  court  for  the  disturbance,  in  which  case  no  prohibition  will 

lie^,  or  he  may  bring  an  action  on  the  case  for  damages^.     And 

if  the  obstruction  of  the  way  be  fraudulent  and  covinous,  he  may 

either  proceed  at  law  for  the  treble  value  of  the  tithes  under  the 

statute^,  or  sue  for  their  double  value  in  the  spiritual  court. 

The  parson  has        It  is  a  general  rule  that  the  parson  has  a  right  to  carry  away 

same  rda/as  the  ^^^  tithcs  by  the  road  which  is  used  by  the  occupier  for  carrying 

occupier  of  the     his  nine  parts*.     But  the  right  of  the  tithe  owner  goes  no  farther, 

lancL  ,  ^ 

he  IS  not  entitled  to  make  use  of  any  other  road,  wliich  may 

happen  to  be  used  by  the  farmer  for  his  own  convenience  in  the 

occupation  of  his  farm,  but  he  must  carry  away  his  tithes  by  the 

road  ordinarily  used  for  the  occupation  of  the  close  in  which  the 

tithe  is  taken  ^. 

The  parson  has        The  parson,  without  a  clear  prescriptive  usage,  has  no  right  of 

ri^hTtotSTa      ^*y>  ^  ^^^  ^®8^^  ^^^^  ®^  *^®  expression,  which  will  entitle  him 

^*^"bf  '®^'    to  the  permanent  use  of  any  particular  road  to  a  particular  close, 


scnption. 


•  Fitzh.  N.  B.  17  A.  23.  57.  &  Y.  313.    Gw.  lioi. 

^  Reynolds  v.  Newberry,  l  Ro.  430.  ^  Heal  v.  Sprat,  15  Co.  25.     1  E. 

1  E,  &  Y.  259.    Halsey  v.  Halsey,  &  Y.  155.    Gw,  1571. 

MS.  Bridg.  290.  527.  545.     1  E.  &  «  Boswoith  v.  Limbrick,  MS.  2  E. 

Y.  371.     Gw.  468.  &Y.  SIS.     Gw.  1101. 

«  Bosworth  V.  Limbrick,  MS.  2  E.  ^  Ibid. 
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merdy  because  such  road  has  been  commonly  used  by  the  occu- 
piers, and  also  by  the  tithe  owners,  for  the  carrymg  away  the 
tithes,  and  is  in  fact  the  nearest  and  most  convenient  for  the  tithe 
owner.  And,  therefore,  he  cannot  prevent  the  owner  or  occupier 
of  the  land  from  diverting  or  stopping  up  the  road,  or  selling 
part  of  the  land  over  which  it  passes,  nor  in  any  manner  control 
him  in  his  right  to  consult  his  own  band  fide  interest  and  con- 
▼enienoe,  in  respect  to  the  roads  to  be  used  in  the  occupation  of 
hIsIaIld^ 

Thus,  a  rector  exhibited  his  bill  in  the  Court  of  Exchequer 
against  two  defendants,  Limbrick  and  another,  for  an  account  of 
tithes,  and  also  against  a  third  defendant.  Stock,  against  whom 
he  prayed  that  a  road  might  be  opened  over  lands  in  his  oc- 
cupation, by  which  he  might  carry  away  his  tithes  arising  on 
Limbrick's  lands.  It  appeared  that  the  lands  occupied  by  Lim- 
brick and  Stock  were  formerly  one  farm,  and  that  when  occu- 
pied together,  there  was  a  communication  between  Limbrick^s 
and  Stock's  farms,  and  iBrom  the  latter  a  way  to  the  public  road, 
and  that  this  way  had  been  obstructed  by  Stock ;  and  it  also  ap- 
peared that  this  would  h^  the  nearest  and  most  convenient  road 
to  carry  away  the  tithes ;  and  it  further  appeared  that  Limbrick'^s 
lands  communicated  with  his  farm  yard,  from  which  there  was  a 
communication  with  the  public  road;  but  that  this  would  be 
fiurtbest  and  most  inconvenient  for  the  rector. 

Mr.  Baron  Eyre,  in  deliv^ng  the  judgement  of  the  Court, 
said,  that  it  was  not  a  case  in  which  a  court  of  equity  ought  to 
interfere.  If  it  had  been  a  public  road,  it  was  a  case  for  an  in- 
dictment  or  an  action  upon  the  case  for  the  special  damage  by  the 
obstruction.  Ordinarily,  the  parson  has  a  right  to  carry  away  his 
tithes  by  the  same  road  by  which  the  farmer  carries  away  the 
other  nine  parts,  and  if  he  be  stopped  or  obstructed,  he  has  an 
action*  Whether  the  way  used  by  the  occupier  be  the  farthest 
or  nearest,  may  be  accidental ;  but  its  being  the  nearest  cannot 
give  the  parson  a  right  to  pass  over  the  lands  of  another  person. 
And  though  the  way  might  have  been  used  when  the  lands  were 

*  Bofiworth  Y.  limbrick,  MS.  supra  Bumell  v.  JenkiiUy  in  the  Arches 
*.  Cobb  V.  Seiby,  S  New.  Rep.  466.  Court  s  Phil].  391.  s  £.  &  Y.  771. 
3  E.  &  Y.  554.     Gw.  1644.     See     Gw.  1792. 
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Rule  of  the  c^ 
non  Itw  that  the 
rosd  by  which 
the  tithes  are  to 
be  carried  should 
be  coarenient* 


in  one  occupation,  yet  when  the  occupation  becomes  several^  the 
occupiers,  and  consequently  the  parson,  may  have  no  right  to  use 
it  *.  This  doctrine  has  been  since  folly  confirmed  in  a  case  in  the 
Court  of  Common  Pleas  **. 

The  canon  law  requires  that  the  road  by  which  the  tithes  are 
to  be  carried  away  should  be  convenient,  and  that  it  should  not 
be  craggy  or  mossy ;  and  in  one  of  the  cases  before  referred  to^, 
a  decision  on  this  point  was  cited  by  Jones,  J.,  to  the  following 
effect  The  Bishop  of  Bangor,  as  parson,  was  entitled  to  tithes 
in  the  land  of  Sir  Richard  Buckley,  and  there  were  great  stones 
in  the  road  by  which  they  carried  out  the  com,  and  though  Sir 
Richard  could  well  pass  this  way,  his  horses  being  strong  and 
able,  yet  the  Bishop^'s  horses  being  weaker  could  not  pass  by  it, 
and  therefore  the  Bishop  sued  him  in  the  spiritual  court ;  where- 
upon a  prohibition  was  granted,  but  afterwards  a  consultation  was 
awarded  by  reason  of  the  covin.  But  it  is  probable,  that  there 
were  other  special  circumstances  in  this  case,  besides  the  in- 
ference of  fraud,  which  might  be  drawn  from  the  comparative 
strength  of  two  teams  of  horses ;  for  that  of  itself  seems  of  too 
refined  a  nature  to  support  the  determination  of  the  Court. 
At  the  common  Upon  the  whole,  then,  it  appears,  that  in  general  the  parson 
must  Us^^nbnit  '^^^  ^  Content  to  make  use  of  the  road  ordinarily  used  in  the 


■  Bosworth  V.  Limbrick,  MS.  2  E. 
&Y.  515.  Gw.  1101.  In  Johnson 
V.  Lawson,  S  Wood,  31.  1  £.  &  Y. 
719.  the  court  ordered  the  defend- 
ants to  set  out  a  good  and  convenient 
waj  for  the  plaintiff,  and  the  owners 
and  farmers  of  the  com  tithes  of  the 
townships  for  the  time  being,  their 
servants  and  agents,  to  fetch  and 
carry  away  the  tithes  of  com  and 
grain  which  should  in  future  arise, 
&c.  But  it  is  not  very  easy  to  dis- 
cover on  what  principle  the  decree 
was  founded. 

^  Cobb  V.  Selby,  S  New  Rep.  466. 
S  E.  &  Y.  554.  Gw.  1644.  It  may 
be  proper  to  mention,  that  in  a  case 


adjudged  in  the  Arches  Court,  where 
the  occupier  of  a  close  stopped  up  an 
old  gateway  commiinicatiiig  with  the 
public  road,  and  carried  his  hay 
through  a  gap  made  in  the  fence  of 
an  adjoining  field,  which  also  belonged 
to  him,  and  the  rector  refused  to 
carry  his  tithes  by  the  new  way,  and 
insisted  upon  a  right  to  go  through 
the  old  gate,  which  the  occupier 
would  not  permit,  it  was  held  that 
the  rector  was  not  **  st<^ped  or  let- 
ten'*  within  the  meaning  of  the  sta- 
tute. Buraell  V.  Jenkins,  8  Phill.  391. 
sE.  &  Y.  771.    Gw.  1792. 

*  Halseyv.Hal8ey,MS.Bridg.990. 
327.  343.     1  E.  &  Y.  371. 
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occupftdon  of  the  dose,  in  which  the  tithes  are  produced ;  imd  with  the  rand 

that  80  long  as  he  has  a  road  by  which  he  may  cany  away  his  the  ftrawr. 

tithes,  the  courts  will  not  mter  into  any  nice  questions  4W  to  the 

state  of  the  road ;  or  whether  this,  or  that  particular  way  would 

be  the  nearest  and  most  convenient  for  the  purpose  of  carrying 

away  the  tithes;  for  the  convenience  or  inconvenience  of  the 

road  is,  at  the  best,  but  an  uncertain  and  accidental  circumstanoe, 

depending  upon  the  occupation  of  the  tithes,  which  may  be  some- 

dmes  carried  to  the  bam  of  the  parson,  and  at  other  times  to  the 

bams  of  his  lessees  or  farmers. 

Although  the  right  of  the  parson  to  carry  away  his  tithes  is  ne-  The  pmon  is 
cessarily  so  far  subservient  to  the  purposes  of  agriculture,  that  in  2ou^^t^^ 
the  exercise  of  this  right  care  must  be  taken  to  do  as  little  damage  "'P^ '°  <?"7- 
as  possible  to  the  owner  of  the  land,  yet  the  tithe  owner  is  not  titbct. 
to  be  vexatiously  interrupted  in  carrying  away  his  tithes.    Thus, 
where  a  cart  and  horses,  sent  to  take  away  tithe  wheat,  had  been 
stopped  and  impounded  by  the  farmer,  damage  feasant j  upon 
the  ground  that  the  cart  wheeb  were  shod  with  iron,  and  cut  the 
soil  and  spoiled  the  clover  sown  amongst  the  com,  the  Court  of 
Exchequer  ordered  an  inquiiy  into  the  damage  sustained  by  the 
tithe  owner  by  the  detention  of  his  cart  and  horses*. 

So  it  has  been  held,  that  the  parsoA  may  go  upon  the  land  fiv  The  puvn  mtj 
the  purpose  of  carrying  away  his  tithes,  with  a  waggon  partly  fo  ^£^  the 
loaden  with  the  tithes  collected  from  other  parts  of  the  parish,  and  ^^^^  ^^  *. 

*  *^      '  waggon  ptrtly 

is  not  bound  to  unload  the  waggon  of  the  tithes  collected  from  one  h^o. 
fanner  before  he  enters  the  ground  of  another*'. 

*  Bemey  y.  Chambers,  Ex.  Decree  1  E.  &  Y.  581.  Lake  ▼.  Bniton, 
Book,  July  1, 17S6.  3  £.  &  Y.  18S5.  Exch.  Decree  Book,  20th  Feb.  1741. 
Gw.  673.  8  E.  &  Y.  87.     Gw.  775. 

*  Nash  V.  Pocock,  1  Wood,  311. 


CHAPTER  VI. 


THINGS  TITHEABLE   OF  COMMON   BIGHT* 


SECTION  I. 

Of  the  predial  great  tithes,  viz.  com  and  grain,  hay,  and  wood,  and 
the  several  modes  of  tithing  them  according  to  the  rules  of  the  com- 
mon law,  and  the  special  customs  and  usages  of  particular  places. 

The  geoend  rules  of  the  coBamon  law,  and  the  provisioiis  of  the 
statute  of  2  and  3  Edw.  VI.  c.  13.  in  legud  to  the  manner  m 
which  tithes  are  to  be  paid,  haying  been  considered  in  the  precede 
ing  chapter,  it  now  becomes  necessary  to  enumerate  the  various 
articles  which  are  titheable  of  common  right,  and  the  sevend 
modes  of  tithing  them  in  kind,  as  prescribed  by  the  genenl  law, 
or  by  the  special  usages  and  customs  of  particular  places. 

The  tithes  which  regularly  form  the  first  subject  of  consideration 
are  the  predial  great  tithes^  which  consist  of— 1.  Com  and  grain. 
8.  Hay.    3.  Wood. 

1.  Corn  and  Grain. 

In  this  dass  are  comprised : — ^1.  Wheat.    2.  Rye.    3.  Barley. 
4.  Oats.    5.  Every  species  of  grain  which  is  produced  by  legu- 
minous plants,  and  commonly  called  pulse,  as  pease,  beans,  and 
tares  or  vetches. 
The  common  1.  Wheat.    The  common  law  naode  of  tithing  wheat  is  in  the 

tithing  wheat      shcaf,  and  not  in  the  shock  ^;  for  fdthough  of  common  right  the 


itmtheihai£ 


*  IS  Jac  B.  R.    1  Roll.  Abr.  644.  ki  ne  ▼.  Ruffle*  s  Wood,  S4a    MS. 

4  £.  &  Y.  466.  pi.  35.     Ledgar  y.  G  w.  961.     s  E.  &  Y.  855.     HsUk 

Laagley,  8  Keb.  25. 36.    l  Sid.  885.  wdl  ▼.  Tn^pes,  8  Taunt.  54.    8  E. 

1  £.  &  Y.  448.    Gw.  1510.    Pern  ▼.  &  Y.  578.    Gw.  1639.    ShallcroGB  t. 

Foontain,  1  Wood,  504.    1  E.  &  Y.  Jowle,  13  East,  861.    8  E.&  Y.  607. 

686.    Lamb  y.  Tattenall,  8  Wood,  G^.  1698. 
418.    8E.&Y.91.    Gw.778.    £r»- 
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fiiimer  ought  to  bind  up  the  coni  m  sheaves^,  yet  he  ia  not 
bound  to  make  up  the  ^he  sheayea  into  shocka^. 

It  has  been  held,  that  the  tenA  sheaf  ought  to  be  set  out  The  tenth  theaf 
before  the  com  is  put  into  shocks,  and  that  the  &nner  ought  not  b^ore  the  ^^ 


to  shock  his  remaining  nine  parts,  until  they  have  continued  in  **  ^^^odud* 
the  sheaf  a  sufficient  time  to  enable  the  parson  to  make  a  com- 
pttrison  between  the  tenth  and  the  nine  sheaves^.  And  in  one 
case  it  was  said,  that  if  the  parishioner  make  up  his  sheaves 
into  shocks,  before  the  parson  has  had  time  to  compare  them  with 
the  tenth  sheaf,  the  parson  has  a  right  to  take  down  the  shock, 
to  examine  the  nine  sheaves'.  But  this  doctrine  seems  very 
questionaUe ;  for  by  the  statute  2  and  3  Edw.  VI.  the  parson  is 
only  to  view  the  tithes,  as  they  are  set  out  by  the  fanner ;  and 
if  the  farmer  do  not  set  them  out,  so  as  to  afford  a  fidr  opportu- 
nity of  making  a  comparison  by  the  view,  the  parson  may  reftise 
to  receive  them,  and  proceed  for  the  penalties  imposed  by  the 
statute;  and  therefore  it  is  conceived,  that  in  such  case,  the 
parson  would  not  be  justified  in  taking  the  law  into  his  own 
hands  ^ 

After  the  com  has  remained  a  reasonable  dme  in  the  sheaf.  After  the  com 
the  fiurmer  is  at  liberty  to  dispose  of  his  nine  sheaves,  as  he  may  t^emiLe  tone 
think  proper,  but  he  is  not  to  meddle  with  the  sheaves  belonging  ^^"^^^^ 
to  the  parson.    If  the  tithe  owner  should  decline  or  n^lect  to  pose  of  hk  nine 
attend  to  view  the  tithes  during  the  reasonable  time  allowed  finr  £^^!!o^^  ^ 
that  purpose  by  the  fiumer,  he  must  submit  to  lose  the  benefit  of 
making  the  comparison^.    Whether  the  com  has  been  left  a 
sufiident  time  in  the  sheaf  after  it  has  been  tithed,  is  properly  a 
question  of  &ct  to  be  detemiined  by  a  jury,  and  not  of  law  for 


*  IS  Jac.  B.  R.  1  Roll.  Abr.  644. 
4  E.  &  Y.  466.  pi.  3S. 

^  1  RolL  Abr.  644.  pi.  5.  Anon. 
Latch.  996.  1  £.  &  Y.  S60.  Smyth 
V.  Sambrook,  1  Maul.  &  Sdw.  66.  S 
E.  &  Y.  66 1 .  Gw.  1 707.  Cokbame 
V.  Hughes,  3  Price,  408.    S  E.  &  Y. 

785.     6w.  1810. 

*  HaiHwell  t.  Trappes,  2  Taunt. 
54.      8  £.  &  Y.  579.      Ow.    16S9. 


8hallcro88  t.  Jowle,  IS  East,  S61.    2 

E.&Y.  607.     Crw.  1698. 

^  By  Chambre,  J.  in  Halliwdl  t. 
Trappes,  T.  1809.  2  Taunt.  54.  2 
E.  &  Y.  572.     Gw.  1639. 

*  See  Anon.  1  Freera.  884*    1  E. 

&  Y.  625,     Gw.  562. 

'  ShallcrossT.  Jowle,  H.  1811.  15 
East,  261.     2  E.  &  Y.  607.     Gw. 

1698. 
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the  judge  *.    But  whether  the  maoner  of  setting  forth  the  sheares 

be  such  as  to  enable  the  parson  to  make  a  finr  comparisoa  between 

the  tenth  and  the  nine  sheaves,  has  sometindes  been  determined 

1^  the  judg^  as  a  mixed  question  of  Uw  and  hcL 

It  if  not  a  good       There  have  been  several  judicial  decisions  upon  the  mode  oT 

liHieit,  at  tbe^    proceeding  in  tithing  wheat  in  the  sheaf.     In  one  case,  where  a 

common  Uw,  to    defendant  insisted  that  he  had  set  out  the  teaih  sheaf  of  wheat 

throw  the  nine 

■heaTei  into  the  and  rye  according  to  the  custom  of  the  parish,  and  attempted  to 
aside  the  tenth  prove  a  custom  of  tithing  the  articles  in  question,  by  throwing 
*^^'  nine  sheaves  into  the  cart,  leaving  the  tenth  for  the  parson, 

without  previously  setting  out  the  tenth  sheaf  from  the  nine 
sheaves,  while  the  whole  were  on  the  ground,  the  Court  weold 
not  permit  the  defondant  to  prove  the  particular  custom  upon  this 
general  allegation,  and  he  was  decreed  to  account;  for  they 
thought  that  regularly  the  whole  tai  ou^^t  first  to  be  set  out 
before  the  nine  are  thrown  into  the  cart*^.  But  it  is  to  be  ob- 
served, that  the  real  ground  of  the  determination  in  this  case, 
was,  that  the  custom  was  too  generally  and  loosely  alleged  in  the 
answer.  So,  in  another  case,  where,  from  the  uncertainty  of  the 
weather,  the  farmer  was  obliged  to  carry  his  wheat  as  soon  as  it 
was  cut,  and  the  mode  of  tithing  pursued  by  him  was,  to  throw 
his  nine  sheaves  into  the  cart,  and  lay  aside  the  tenth  sheaf;  the 
rector  refused  to  accept  the  tithes,  and  proceeded  against  the 
farmer  in  the  Exchequer ;  the  Court,  although  they  thought  it 
a  case  of  great  hardship  upon  the  former,  yet,  as  hia  conduct  in 
omitting  the  usual  form  of  setting  out  the  tithes  was  not  strictly 
correct,  they  conceived  themselves  bound  to  decree  an  account, 
but  under  the  drcumstanoes  of  the  case  without  costs  ^. 
A  apedal  ent-         But  it  seems,  that  the  mode  of  tithing  which  was  adopted  in 

^t«^fhelc  ^^  ^^  ^^^^^^  J^^  referred  to,  although  not  conformable  to  the 
when  the  ifacBvci  gtrict  rule  of  the  common  law,  may  nevertheless  be  good  by  the 

are  taken  from 

tbeihocktobe    special  custom  of  the  parish  or  place '. 

pot  into  the  car^ 
Itff 


good. 


*  Facey  v.  Hurdom,  M.  1S34.  5  Anstr.  6S2.    9  E.  &  Y.  4S6.    Gw. 

Dowl.  &  RyL  68.     3  £.  &  Y.  117S.  1441. 

^  Boughton  V.  Wri^t,  H.  17S5.  *  Brograve  v.  Mace,  £.  1778.  s 

Bunb.  186.    1  E.  &  Y.  805.    Gw.  Wood,  J96.    Tennant  y.  Slobbiog, 

658.  M.  179&     3  Anstr.  640.    2  £.  &  Y. 
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Thus,  in  the  case  of  Brograve  v.  Mace  *,  in  the  Exchequer, 
the  pkintiff  by  his  bill  complained,  that  the  defendants  had  taken 
their  waggons  into  the  closes  where  the  wheat  was  cut,  and  pitched 
it  upon  their  waggons,  before  they  set  out  one  sheaf  for  the 
plaintiff;  by  which  method  of  tithing,  he  alleged  that  he  was 
deprived  of  the  opportunity  of  comparing  the  sheaves  left  for 
him  with  the  other  nine  parts.  The  bill  also  prayed  an  injunc- 
tion to  restrain  the  proceedings  under  a  verdict  which  had  been 
obtained  against  him  by  the  defendant  Mace,  in  an  action  for  not 
removing  these  tithes,  until  the  true  method  of  tithing  was  de* 
termined  by  the  Court.  The  defendant.  Mace,  by  his  answer 
stated,  that  in  the  year  1768,  he  had  set  out  the  tithes  of  his 
wheat  in  the  sheaf,  according  to  the  practice  and  usage  of  the 
parish,  namely,  by  severing  and  binding  the  wheat  in  sheaves,  and 
placing  those  sheaves  in  shocks ;  and  then,  when  the  cart  was 
brought  into  the  field,  by  pitching  nine  sheaves  into  the  cart,  and 
setting  forth  the  tenth  sheaf  for  the  plaintiff,  and  so  until  the 
whole  close  was  severed  and  set  out ;  and  that  this  was  done  in 
the  presence  of  the  plaintiff  and  his  tithing-man  in  the  fidrest 
manner,  b^inning  to  pitch  sometimes  in  one  part  of  the  shock 
and  sometimes  in  the  other ;  and  he  asserted  that  in  I768  he  had 
duly  and  fiiirly  set  out  and  severed  all  the  tithes  of  his  wheat, 
some  of  which  the  plaintiff  had  accepted  and  taken  away; 
and  in  case  the  Court  should  be  of  opinion  that  the  ancient 
mode  of  tithing  which  he  had  set  forth  was  contrary  to  law,  or 
ought  to  be  tried  by  a  jury,  he  submitted  to  any  issues  the 
Court  sboidd  direct  for  that  purpose.  Witnesses  were  examined 
on  both  sides ;  and  upon  hearing  counsel  and  fiill  debate  of  the 
matter,  the  Court  ordered  the  bill  to  be  dismissed  with  costs. 

In  a  case  of  more  recent  date,  the  defendant  insisted  upon  a 
custom  to  make  up  the  wheat  into  equal  sheaves,  peimitting  the 
rector,  who  by  the  custom  was  to  have  notice  of  carrying  the 
wheat,  to  take  every  tenth  sheaf;  and  in  case  he  did  not  at- 
tend, the  custom  was  to  set  out  for  him  every  tenth  sheaf  as  the 
■heaves  were  taken  to  the  cart.  By  the  evidence,  the  custom  of 
the  parish  appeared  to  be,  to  make  up  the  sheaves  into  shocks, 

■  E.  1772.     3  Wood,  396. 
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without  any  r^ard  to  the  number  of  sheaves  in  each  shock,  and 
the  tithes  were  never  set  out  until  each  tenth  sheaf  came  to  the 
fork,  when  it  was  thrown  aside  for  the  rector.  In  the  case  before 
the  Court,  the  wheat  had  been  made  up  into  equal  sheaves,  hat 
the  shocks  were  unequal.  The  rector,  to  whom  only  one  hour^s 
notice  of  carrying  was  given,  did  not  attend,  and  every  tenth 
sheaf  had  been  thrown  aside  for  him.  He  refused  to  accept  the 
tithes,  and  they  were  left  to  rot  in  the  field.  For  the  plaintiff, 
the  rector,  it  was  insisted  that  the  customary  mode  of  tithing,  as 
pursued,  was  ill^al,  as  it  deprived  him  of  the  opportunity  of  see- 
ing the  tithes  so  separated  from  the  nine  parts  as  to  enable  him  to 
compare  them.  And  it  was  said,  that  whether  the  tithes  are  set 
out  in  shocks  or  sheaves,  if  they  be  r^ularly  set  apart,  the  tithe 
owner  can  see  whether  he  has  his  due  proportion  of  shocks  or 
sheaves,  and  whether  they  are  of  proper  dimensions.  But  when 
the  tithes  are  taken  in  sheaves,  and  all  the  ten  parts  are  put  by 
the  firmer  into  imequal  shocks,  the  parson  can  neither  compare 
his  sheaves  with  the  others,  nor  can  he  calculate  the  numbers  to 
which  he  is  entitled. 

Macdonald,  Chief  Baron,  said,  that  the  custom  of  tithing 
wheat,  as  laid  in  the  answer,  did  not  seem  to  differ  materially 
from  the  common  law  mode  of  tithing  by  sheaves,  and  was  clearly 
Where  the  cuf.  good  where  that  practice  had  obtained.  But  the  evidence  had 
wheat  in  the  Introduced  another  part  of  the  custom,  essentially  dififering  from 
m^te  rf^^li'l  *^®  common  law  mode  of  tithing,  and  highly  prejudicial  to  the 
«2e>  tithe'owner;  namely,  putting  the  sheaves  into  shocks  of  uncertain, 

and,  in  the  present  case,  of  unequal  magnitude,  which  was  un- 
reasonable and  void ;  for  it  deprived  the  tithe  owner  of  an  ad- 
vantage which  the  law  always  gives  him,  of  having  his  tithes  so 
set  out  that  he  may  compare  them  with  the  other  parts  *. 

In  another  case,  where  it  appeared  that  the  defendant  put  the 
wheat  up  into  shocks  of  five  each,  and  that  he  made  the  tithe 
gatherer  go  down  horn  north  to  south,  setting  out  the  tenth 
sheaf,  th^i  down  again  from  south  to  nwth  in  the  same  manner; 
it  was  contended,  that  by  diese  means  there  was  always  an  oppor- 

*  Tennant  y.  Stubbing,  M.  1765.  5  Anstr.  640.    s  £.  &  Y.  425.    Gw. 
llss. 
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tonity  for  jwddng  the  sheaTes ;  and  it  was  held  by  the  Court, 
that  thiB  mode  of  tithing  vas  not  good  *. 

In  a  suhieqaent  cafie^  an  aotion  was  brought  by  the  occupier  It  b  not  a  good 
against  an  impropriator  for  not  carrying  away  tithes  alleged  to  be  ^nbecaaaa^ 
duly  set  ont.  It  appeared  at  the  trial,  that  the  plaintiff  had  crops  ^^'^^^^ 
of  wheat  and  oats  in  1809,  and  the  wheat  and  port  of  the  oats  Monu  tiicyare 
being  ripe  for  cutting  on  the  2l8t  of  August,  the  plaintiff  on  that  AoAm,  of  ^^ 
day  sent  notice  to  the  tithe  owner,  that  he  should  begin  to  reap  !||^^l2^tL> 
on  the  24th,  or  as  soon  after  as  the  weather  would  permit.    He  cofenng  di«vw 

^   .  to  protect  them 

bqpm  on  the  24th,  and  finished  reaj^g  in  a  fortnight.  The  from  the  nia. 
wheat,  when  cut,  was  first  bo\md  up  in  sheaves,  which  were  im- 
mediately set  up  in  riders,  each  rider  ocmsisting  of  ten  sheaves, 
four  of  which  were  set  up  against  four  othtfs,  and  two  more  were 
placed  crosswise  on  the  top,  by  way  of  protecting  the  whole 
against  the  weather.  Part  of  the  wheat  was  fit  for  housing  on 
the  14th  of  September,  and  the  tithe  owner  not  having  sent  any 
person  to  see  the  riders  set  up,  nor  the  titheaet  out,  the  plaintiff^s 
servant  took  one  sheaf  fiN>m  each  rider,  and  set  every  two  sheaves 
so  taken,  one  against  the  other,  and  where  there  was  an  odd 
tenth  sheaf  at  the  end  of  the  row,  he  put  up  three  together.  He 
tidied  the  sheaves,  as  he  stated  in  his  evidence,  fairly  and  im- 
partially,  taking  one  promiscuously  out  of  each  rider  without 
damage,  and  at  every  tenth  she&f  (queiy  shock  ?)  one  from  the 
two  uppennost  or  thatching  shea«ves.  The  plaintiff  having  been 
nonsuited  upon  the  ground  that  the  mode  of  tithing  adopted  by 
the  fanner  did  not  give  the  tithe  owner  an  opportunity  of  ocHn^ 
paring  his  tenth  part  with  the  remaining  nine  parts,  and  was 
therefore  ill^al,  the  case  w{m  afterwards  brought  before  the 
Court  of  King^s  Bench,  upon  a  rule  obtained  by  the  plaintiff  for 
setting  aside  the  nonsuit,  when  the  Court  were  of  opinion  that  the 
mode  of  tithing  which  had  bei3n  adopted  by  the  &rmer  was  not 
warranted  by  the  common  law,  and  could  not  be  supported  with- 
out a  special  custom ;  because  it  dqirived  the  tithe  owner  of  his 
right  to  have  an  opportunity  of  seeing  his  tenth  duly  separated 
from  the  nine  parts,  and  com])aring  his  tenth  sheaf  with  the  re» 
maining  nine  parts.    It  was  also  said,  that  the  fiirmer  had  no 

*  Mantell  v.  Paine,  £.  I798u  MS.  Gw.  1504.    3  E.  &  Y.  1380. 
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right  to  use  the  two  sheaves  for  coverings  as  one  of  these  might  he 

given  to  the  parson  *. 
Wbdber  it  is  a  The  decision  hist  referred  to  appears  to  have  beoi  a  case  of 
Sti^  at  the  great  hardship  upon  the  occupier,  and  it  may  be  doubted,  whether 
wtowi  tiM  tiUiM  *^®  e^ctreme  nicety  and  refinement  observable  in  the  judgement  of 
^^i^*"  ^  ^^®  Court  did  not  in  some  measure  proceed  upon  an  erroneous 
frnoer  ihouid  Conception  of  the  rule  of  law,  which  declares  that  wheat  is  tithe- 
take  theteouble  ^^®  ^  ^^  sheaf.  This  rule  is  necessarily  of  great  antiquity, 
of  80  doing.        mQ^  [^  Qoi^  3g  {^  ]^^  f^^^Q  supposed,  merely  consequential  upon, 

or  connected  with^  the  right  to  view  the  tithes,  which  was  first 
given  by  the  statute  of  2  and  3  Ed.  VI.  The  rule  in  question 
merely  establishes  two  principles,  the  one  affirmative,  that  the 
parishioner  shall  bind  up  the  wheat  in  sheaves  before  it  is  tithed; 
the  other  negative,  that  he  shall  not  be  compelled  to  put  the  tithe 
sheaves  into  shocks.  But  this  rule  of  the  common  law  which 
directs  that  the  wheat  shall  be  tithed  in  the  sheaf,  does  not  ne- 
cessarily restrain  the^Nuishioner  firom  putting  it  into  shocks  be- 
fore it  is  tithed,  if  he  should  think  proper  to  give  himself  that 
additional  trouble.  The  real  question  to  be  considered  in  this 
case  is,  whether,  upon  the  fair  construction  of  the  branch  of  the 
stetute  of  2  and  3  Ed.  VI.  as  to  the  view  of  the  tithes,  the 
parishioner,  by  shocking  his  wheat  before  it  is  tithed,  does  in 
fiurt  exclude  the  parson  firom  ^'  viewing  and  seeing  ^  his  tithes 
in  the  manner  provided  by  the  statute.  The  principal  case 
indeed  is  distinguishable  in  this  respect,  that  the  shocks  were 
covered  in  with  the  thatching  sheaves,  and  the  use  of  the  parson^s 
sheaves  for  that  purpose,  besides  obstructing  the  view,  was  not 
strictly  legal.  But  in  the  ordinaiy  mode  of  setting  up  wheat  in 
shocks,  it  can  scarcely  be  contended,  that  the  tenth  sheaf  cannot 
be  seen  and  fairly  compared  with  the  nine  sheaves,  whether  the 
farmer  shocks  his  nine  sheaves  only,  leaving  out  the  tenth  sheaf 
by  itself,  or  whether  he  first  shocks  the  whole  ten  sheaves,  and 
afterwards  tithes  them,  either  by  marking  the  parson^s  sheaf,  or 
by  actuaQy  separating  it  from  the  nine  sheaves ;  provided  the 
parson  be  allowed  a  sufficient  time  after  the  tithe  is  so  marked  or 

*  Shallcross  ▼.  Jowle,  H.  1811.    IS  Esst,  261.    2  £.  &  Y.  607.    Gw. 
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separated,  to  view  and  compare  his  tenth  with  the  nine  sheaves. 
Th^re  seems,  then,  to  be  nothing  in  point  of  reason  or  justice,  to 
prevent  the  farmer  from  shocking  his  whole  crop  of  wheat  in  the 
first  instance,  whenever  the  state  of  the  weather  may  render  it 
more  convenient  to  adopt  that  course,  than  to  leave  all  the 
sheaves  lying  exposed  upon  the  ground,  to  await  the  reasonable 
convenience  of  the  tithe  owner. 

Other  arguments  in  favour  of  this  view  of  the  question  might 
be  drawn  from  the  inconvenience  of  tithing  the  wheat  whilst  the 
sheaves  are  lying  dispersed  irregularly  throughout  the  field.     For 
in  such  case,  it  is  extremely  difficult  for  the  tithe-owner  to  calcu- 
late the  number  of  sheaves  to  which  he  is  entitled,  nor  can  he 
possibly  ascertani  the  precise  point  at  which  the  farmer  com- 
menced his  computation,  nor  which  of  the  surrounding  sheaves 
are  to  be  considered  the  relative  nine  sheaves  with  which  the 
tenth  is  to  be  brought  into  comparison.    In  fact,  as  a  learned 
writer  observes  *,  according  to  the  usual  course  of  husbandry,  the  According  to 
setting  up  of  the  sheaves  into  shocks  follows  immediately  after  ^^^^t?^ 
the  Innding  into  sheaves,  and  every  shock  in  the  same  field  is  ^^^^  in  the 
composed  of  an  equal  number  of  sheaves,  and  then  the  shocks 
are  tithed,  beginning  at  either  end,  according  to  the  election  of 
the   tithe-owner,  who  is  entitled  to  have  separated  for  him  the 
tenth  part  also  of  the  odd  sheaves  under  ten. 

If  these  considerations  be  not  sufficient  to  authorise  any  de- 
viation from  an  established  mode  of  setting  out  tithes,  they  at 
least  tend  to  shew,  that  it  is  very  difficult  to  suggest  any  mode  of 
tithing  which  can  ensure  a  perfectly  equal  division  of  the  tenth 
from  the  nine  parts.  It  is  not  however  conceived,  that  the  doe- 
trine  laid  down  in  the  case  in  question,  if  it  be  clearly  the  establish- 
ed law  of  the  subject,  ought  to  be  unsettled  by  mere  arguments  of 
convenience  or  inconvenience,  unless  the  inconvenience  is  so 
great  as  to  interfere  with  the  reasonable  and  necessary  usages  of 
hysbandxy .  But  there  are  authorities  which  seem  amply  sufficient 
to  warrant  the  proposition,  that  the  tithing  of  wheat  in  the  shock 
is  a  legal  mode  of  tithing  by  the  general  law.  Thus,  in  1  Roll. 
Abr.  644,  pi.  6.  it  is  admitted  to  be  a  good  manner  of  tithing  to 
throw  the  shocks  out;  and  in  a  more  recent  case  in  the  Exchequer 

•  Toller,  74. 
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the  Cdort  declared  that  the  com  '^  being  placed  in  shockgy  the 
tithe  thereof  ought  to  have  been  set  out  by  the  shock,  and  not  bj 
the  sheaf.""  *  And  in  another  modem  case  in  the  same  court,  it 
by  the  Lord  Chief  Baron,  that  ^^  the  original  mode  of 


Setting  out  the 
tithes  of  corn  in 
the  tbodc  is  a 
good  considera- 
tion for  a  modus, 
to  pay  the 
eleventh  instead 
of  the  tenth 
shock,  or  to  be 
discharged  of 
other  tithes. 


was 

tithing  wheat  is  in  the  sheaf,  though  there  are  cases  to  shew,  that 

if  in  the  shocks  it  is  titheable  that  way,""  ^ 

As  to  the  supposed  unfairness  of  tithing  wheat  in  the  shodc,  it 
may  be  observed,  that  a  custom  to  set  out  tithes  of  oom  in  the 
shock  is  not  only  a  Yalid  custom^,  but  this  extra  labour  of  the  far- 
mer is  considered  so  boieficial  to  the  tithe-owner,  that  it  is  a  suf- 
ficient consideration  to  support  a  nwdus  decimandi^  to  be  dis- 
charged of  the  odd  sheaves  which  will  not  make  a  shock  ^,  or  to 
pay  the  eleventh  instead  of  the  tenth  shock^,  or  to  be  discharged 
of  other  tithes '^.  It  is  true,  that  in  two  cases  which  were  decided 
in  the  Exchequer,  whilst  Ward,  Chief  Barcm,  presided  in  that 
Court,  where  the  defendants  insisted  on  customs  to  set  vp  their 
com  in  sticks  (shocks),  or  stitches,  and  to  pay  no  tithes  for  any 
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Channel,  Noy.  15.  1  B.  &  Y.  159. 
Grene  ▼.  Austeo,  Yeiv.  86.  I  £.  Se 
Y.  164.  Wood  V.  Symons,  HetL  32. 
147.  1  £.  &  Y.  359.  Waterman  y. 
Jones,  1  Wood,  463.  Durrani  v. 
Booty,  2  Lutw.  1071.  1  £.  &  Y.  639. 
Gw.  578. 

'  Ledgar  y.  Langley,  2  Kd>.  25. 56. 
1  Sid  285.    1  E.  &  Y.  448. 
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odd  Sticks  or  stitches  not  amounting  to  ten ;  these  were  a^dged 
void  customs'.  But  these  decirions,  which  were  clearly  contrary  to 
all  principle,  have  been  decisively  ovemded  in  two  subsequent  cases 
already  referred  to  ^.  An  attempt  has  also  been  made  to  es- 
tablish a  distinction  between  a  modus  to  be  discharged  of  the 
tithes  of  odd  sheaves^  and  a  modus  to  be  discharged  of  the  tithes 
of  odd  shocks  imder  ten,  upon  the  ground  that  the  fanner  receives 
a  greater  recompense  for  the  labour  of  shocking  the  com  in  the 
latter  case.  The  answer  to  that  argument  is,  that  no  principle  of 
die  law  of  tithes  is  more  cleariy  and  firmly  settled  than  the  rule, 
that  wherever  a  modtM  decimandi  is  alleged,  and  a  certain  con- 
sideration is  shewn,  whether  it  be  work  and  labour,  or  money,  or 
any  other  thing,  it  is  always  considered  as  an  equivalent  compen- 
sation tor  the  tithes  in  kind.  The  Courts  never  inquire  into  its 
adequacy  or  inadequacy ;  it  is  sifficient  that  there  is  a  quid  pro 
quo.  Nor  do  the  hooks,  it  is  believed,  furnish  a  single  instance 
in  which  a  modus  has  been  considered  objectionable  on  account 
of  tiie  smallness  of  the  consideration  ^. 

2.  Rye.-^— Nothii^  is  said  in  the  books  respecting  the  par-  Rye  is  to  be 
dcolar  mode  of  setting  forth  the  tithes  of  rye ;  but  as  this  article  ^^  ^i^  as 
is,  generally  speaking,  cut  down  and  boimd  up  in  sheaves  precise-  ^^^^* 

ly  in  the  same  manner  as  wheat,  it  is  apprehended  that  no  dis- 
tmction  is  to  be  made,  in  respect  to  the  mode  in  which  it  is  to  be 
tithed. 

3.  4. — Barley  and  oats  aire  regularly  titheable  by  the  tenth  Barley  tnd  otts 
heap  or  cock^.     It  has  been  said,  that  these  articles  are  no  longer  ^^le  in  the 
garbed,  or  boimd  in  sheaves,  except  by  the  custom  of  particular  '^^'P  <>'  ^°*^'^* 
places  ^.    But  this  statement,  more  especially  in  regard  to  oats, 

i»  I^  HO  means  correct.  It  is  well  known,  that  the  practice 
of  reaping  this  article,  and  binding  it  in  sheaves,  is  very  generaDy 

"  Soow  V.  Hewitt,  Tr.  1696.   i  "^  See  Knight  v.  Halsey,  9  Bos.  ft 

Wood,  368.  Trewinv.BoDd,H.l70a  PuL  179.  9E.&Y.4S8.  Gw.  I5si. 

1  Wood,  398.     1  £.  ft  Y.  659.  Smyth  v.  Samforook,  supra  ^    Cok- 

»»  Smyth  V.  Sambrook,  K,  B.  H.  burne  v.  Hughes,  supri  ^ 

ISIS.  1  Maul,  ft  Sel.  €6.    9  E.  &  Y.  •»  Erskine  v.  Ruffle,  MS.  Gw.  691. 

661.      Gw.    1707.       CoWmrnc  ▼.  2  E.  &  Y.  935.     Howard  y.  Boving- 

Hoi^es,  M.  1816.    3  Price,  408.    3  don,  4  Wood,  546.    3  E.  ft  Y.  1377. 

E.  ft  Y.  783.    Gw.  1810.  •  Toller,  75. 
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Pease^  beans, 
tares,  &c. 


The  mode  of 
titliing  pease  and 
beans  has  never 
been  precisely 
defined. 


General  princi- 
ple of  tithing 


Betniare 
titheable  in  the 
aheaf  or  thock. 

Special  custom- 
ary modes  of 
tithing  barley 
and  oata. 


adopted  in  many  extensive  districts,  and  particularly  in  those 
parts  of  the  kingdom  in  which  oats  form  the  principal  article  of 
cultivation.  Barley  also  is,  it  is  believed,  very  commonly  bound 
in  sheaves  in  several  of  the  northern  and  western  counties. 
Where  this  practice  prevails,  barley  and  oats  must  of  necesuty  be 
tithed  in  the  sheaf*. 

5.  Pease,  beans,  tares,  &c. — It  has  been  already  mentioned,  that 
pease  and  beans,  in  whatever  manner  they  are  cultivated  or  used, 
whether  sown  in  gardens  or  fields,  and  whether  gathered  green  by 
the  hand  for  food  for  man,  or  left  to  stand  till  they  are  ripe  and 
harvested,  are  great  tithes. 

No  definite  mode  of  setting  forth  the  tithes  of  pease,  beans,  and 
tares  is  laid  down  in  the  books.  In  the  only  case  which  occurs 
on  this  subject,  a  bill  was  filed  for  an  account,  amongst  other 
things,  of  the  tithes  of  pease^  the  tithes  of  which  had  been  set  out 
by  the  occupier  in  small  parcels  called  wads.  It  was  contended,  on 
the  part  of  the  plaintiff,  that  the  tithes  ought  to  have  been  set  oat 
in  the  cock,  and  not  merely  firom  the  hook,  in  little  parcels  almost 
in  handfuls,  as  they  were  termed  by  the  plaintiff ^s  counsel,  and 
so  intermixed  that  it  was  impossible  for  the  parson  to  husband  or 
to  carry  the  tithes  away.  The  Court  declared,  that  no  definite 
mode  of  tithing  this  article  was  to  be  found  in  the  books ;  but 
upon  principle,  the  tithe  of  pease  must  be  set  out  as  soon  as 
the  crop  comes  into  proper  divisions  or  parcels,  so  as  to  let 
the  tenth  be  seen  and  judged  of,  and  husbanded.  But  as 
they  were  of  opinion  that  there  was  not  in  the  case  before  them 
sufficient  evidence  to  enable  them  to  judge,  whether  .the  tithe  w^ 
so  far  separated  from  the  nine  parts,  that  it  was  practicable  fo^ 
the  parson  to  take  the  tenth,  they  directed  an  inquiry  as  to  that 
fact". 

As  to  beans,  as  they  are  usually  bound  up  in  sheaves,  it  seems 
that  they  must  be  tithed  in  the  sheaf  or  shock. 

In  respect  to  special  customs  of  setting  forth  the  tithes  of 
barley  and  oats,  and  the  several  other  species  of  com  and  grain, 


*  By  Parker,  Chief  Baron,  in  Ers-        **  Mantell  v.  Paine,  MS.  Gw.  1504. 
kine  v.  Ruffle,  MS.  Gw.  691.    2  E.  &     3  £.  &  Y.  15S0. 
Y.  2S5. 
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which  are  comijaonly  severed  from  the  ground  by  the  scythe,  that 
it  has  been  made  a  very  serious  question,  whether  a  special  custom-  A  fpedii  cus- 
ary  mode  of  setting  them  out  in  the  swath  is  a  reasonable  and  out  the  tithes  of 
vaKd  custom.     Such  a  custom,  however,  appears  to  have  been  ^^Jj^J^a*** 
held  good  in  a  case  which  has  been  already  mentioned  *,  in  treat-  8"^^  '^  ^^ 

SWAul*  8661X18  to 

mg  of  the  manner  of  setting  forth  the  tithes  of  wheat.  One  of  the  be  valid  in  kw. 
grounds  of  complaint  alleged  by  the  plaintiff  in  that  case,  was, 
that  he  had  requested  the  defendants  to  set  out  their  tithes  of 
barley  and  oats  by  the  tenth  heap  or  cock,  which  they  had  re- 
fused to  do,  but  had  set  it  out  in  different  methods ;  so  that  it 
was  impossible  for  him  to  discover,  whether  he  had  his  full  tenth 
or  not,  as  they  tithed  the  same  by  the  tenth  swath,  and  had  re- 
fused to  permit  him  to  take  his  tithe  away,  until  they  had  first 
taken  their' nine  parts.  One  of  the  defendants  in  his  answer 
stated,  that  he  had  cut  and  severed  his  barley  and  oats  by  the 
scythe,  by  which  method  of  severing  they  were  divided  into 
swaths,  that  he  first  set  out  the  tithes  as  they  laid  in  swaths,  and 
sfWr  setting  them  out,  carried  away  the  nine  parts,  leaving  the 
tenth  part  for  the  plaintiff,  which  he  might  have  taken  away  if 
he  pleased,  before  the  defendant  took  away  his  nine  parts.  He 
admitted,  that  in  the  year  1769,  the  plaintiff  had  given  public 
notice  some  time  before  harvest,  that  the  tithe  of  barley  and  oats 
should  be  set  out  by  the  heap  or  cock,  but  that  he,  the  defendant, 
had  refused  to  comply  therewith ;  it  not  being  the  mode  of  hus- 
bandry in  the  parish,  and  in  that  part  of  Norfolk,  as  he  had  ever 
heard,  to  heap  or  cock  the  barley  or  oats,  but  to  cure  them  in  the 
m^h^  that  this  mode  of  husbandry  with  respect  to  swath  com 
was  the  most  convenient,  and  that  it  was  necessary  sometimes  to 
set  out  the  tithe  of  barley  and  oats  by  measurement,  the  ground 
being  so  unleittl  (query,  irregular  ?)  in  its  form,  that  they  could 
not  set  it  out  in  the  swaths ;  and  he  insisted,  that  the  mode  or 
usage  of  tithing  barley  and  oats  in  the  swath  had  been  beyond 
the  memory  of  man.  The  other  defendant  also  set  up  the  same 
mode  and  custom  of  tithing.  The  court  dismissed  the  bill  with 
costs.  This  statement  is  merely  taken  from  the  decree  book, 
and  it  does  not  appear  that  there  is  any  other  report  of  the  case. 

'^  Brogravc  v.  Mace,  £.  1772.  3  Wood,  396. 
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But  it  18  quite  clear  firom  the  pleadings  in  the  cause,  and  the 
depositions  of  the  witnesses,  which  were  very  caiefiilly  examined 
on  a  recent  occasion,  which  wiU  he  shortly  noticed  *,  that  the  case 
was  decided  by  the  court  upon  the  question  of  law. 

In  a  subsequent  case  in  the  same  court,  one  of  the  defendants 
insisted,  that  the  mode  adopted  by  him,  of  setting  out  the  tithes 
of  barley  and  oats  in  the  swath,  was  a  good  manner  of  tithing 
under  the  general  law ;  and  he  fiurther  alleged,  that  this  method  of 
tithing  was  established  by  the  particular  custom  of  the  place,  and 
that  cocking  or  shocking  barley  and  oats,  which  were  called  soft 
com,  was  not  practised  in  the  parish,  nor  the  parts  about  it*^. 
The  defendant  was  unable  to  prove  the  particular  custom  of 
tithing  barley  and  oats  in  the  parish,  in  which  it  appeared  that 
tithes  of  com  and  grain  had  been  taken  in  kind  only  once  in  fifty 
years ;  and  that  happened  during  the  incumbency  of  a  former 
rector.  Evidence  of  the  custom  of  tithing  in  other  parishes  was 
offered  and  rejected.  And  the  court  declared  that  barley  and 
oats  ought  of  common  right  to  be  tithed  in  cocks,  and  that  tithing 
them  by  the  swath  ought  not  to  be  admitted  contrary  to  the  me- 
thod of  tithing  settled  by  law  ^. 

Lord  Chief  Baron  Parker  in  delivering  die  judgement  of  the 
court,  also  observed,  that  as  to  some  part  of  the  barley  and  oats, 
they  were  set  out  by  measuring  the  length  and  breadth  of  the 
swath,  without  the  depth ;  which  was  uncertain,  and  not  like  the 
case  in  Hob.  250,  that  in  divers  places  they  set  out  the  tenth 
acre  of  wood  standing,  and  so  of  grass;  for  then,  for  any  thing 
that  appeared,  the  medium  might  be  equal.  As  to  the  incoiw 
veniences  objected  by  the  defendants,  he  said,  that  the  method  of 
gathering  short  com  into  heaps  was  well  known,  most  conyenient 
for  loading,  and  keeping  it  from  damage ;  and  that  such  com  is 
better  prepared  for  the  stack  when  heaped,  and  less  liable  to 
mow-buming ;  and  that  in  his  apprehension,  it  was  clear,  that 

'  In  Mead  ▼.  Day,  Exdu  Hil.  18S7.  of  the  ears,  indqiendently  of  the  ex- 

MS.  pense  of  the  additional  and  unneces- 

^  The  putting  of  barley  and  oats  sary  labour. 

into  cocks  would  in  many  cases  oc-  '  Enkine  ▼.  Ruffle,  MS.  Gw.  691. 

casion  the  loss  of  a  considerable  part  2  £.  &  Y.  235. 
of  tlie  crop,  by  shaking  the  corn  out 


8£CT.  I.]  THINGS   TITHEABLE   OF   COMMON   BIGHT.  199 

where  barley  and  oats  are  harvested  by  cocking,  they  must,  con- 
sequently, be  tithed  in  the  cock,  and  not  in  the  swath.  This 
appears  to  be  a  very  loose  report  ^,  but  the  argument  of  the  Chief 
Baron  seems  to  admit,  that  where  barley  and  oats  are  not  har- 
vested by  cocking,  they  may  be  set  out  in  the  swath. 

But  the  authority  of  this  case,  so  far  as  it  professes  to  lay 
down  the  rule,  that  the  mode  of  tithing  in  the  swath  is  uncertain 
and  unreasonable,  was  very  seriously  questioned  in  a  recent  case  in 
the  Exchequer  ^.  There,  the  defendant  insisted  upon  a  special 
custom  of  settmg  out  tithes  in  the  swath.  For  the  plaintiff,  it 
was  contended,  that  this  was  an  unequal  and  uncertain  mode  of 
tithing,  and  the  case  of  Erskine  v.  Rui&e  was  referred  to  as  an  au- 
thority to  shew  that  the  custom  was  void  in  law ;-  the  defendant's 
counsel,  on  the  other  hand,  cited  the  case  of  Brograve  v.  Mace  ^, 
which  has  been  just  alluded  to,  and  they  produced  in  court  and 
read  the  records  of  the  bill,  answer,  and  proceedings  in  that 
cause.  No  final  judgemenlS  has  been  yet  pronounced,  but  the 
majority  of  the  court,  upon  the  authority  of  Brograve  v.  Mace, 
intimated  an  intention  to  overrule  the  determination  in  Erskine  v. 
Ruffle,  so  far  as  it  related  to  the  present  question,  as  having  been 
made  without  due  consideration,  and  without  reference  to  the 
previous  decision  in  the  case  of  Brograve  v.  Mace. 

It  has  been  adjudged  a  bad  custom  to  tithe  barley  and  oats,  by 
making  them  into  small  cocks  caOed  wads,  from  the  swathe  with 
a  fcyrk,  without  raking  the  com  left  under  the  swath,  or  round 
the  cocks,  and  to  set  out  every  tenth  wad  for  tithe  ^. 

In  a  case  where  the  defendants  set  up  a  special  custom  of  Acuitomludin 
tithing  barley  and  oats,  under  which  the  farmer  might  either  bind  oOiertobiiidtbe 
up  the  com  in  sheaves  and  set  up  the  sheaves  in  shocks,  or  heap  ^™  ^. f^^'^ 


*  In  a  oote  in  Gw.  966.  it  is  said,  ^  Mead  v.  Day,  before  the  whole 
that  this  report  of  Lord  Chief  Baron  court  on  a  rehearing,  Hil.  1827.  Jan« 
Parker's  argument  is  in  many  parts  31.  MS. 
imperfect,  and  the  application  of  the  °  Ante,  197.    s  Wood,  896. 
law  he  lays  down  to  the  fiicts  of  the  **  Hovrard  v.  Boringdon,  4  Wood, 
case  is  not  always  shown,  the  manu-  546.   3  E.  &  Y.  1377.   And  see  Dob- 
script  firom  which  it  was  taken  pur-  son  v.  Norton,  2  Wood,  46.     1  E.  & 
porting  to  be  no  more  than  notes  of  Y.  725. 
the  judgment  which  was  delivered. 
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cocks,  at  the  op-  it  in  loose  cocks,  at  bis  option  and  discreCioii,  but  if  sucb  barley 
fl^e^^d  if  in  ^°^  ^^^^  ^^^  bound  and  shocked,  then  to  pay  only  an  eleveDtli 
theares  to  pay      pgj.^  gf  i}^^  ^^j^op,  and  it  was  objected,  that  this  custom  was  void 

only  the  eleventh     '^  /'  ...  «  i- 

part  of  the  crop,  on  account  of  its  Uncertainty,  dupliaty,  and  want  of  mutuabty; 
*'  ^^  the  court  thoueht  it  a  irood  custom  *.    But  whore  a  custom  was 

A  custom  to  pay  o  o  ^ 

the  eleventh  alleged  to  pay  the  eleventh  cock  of  barley  and  oats,  and  it  ap- 
and  oats,  with-  pcarcd  that  the  fanner  merely  put  the  com  into  cocks,  without 
Si*  ^°mSr^"ian  ^®^°8  *"y  *^°8  more,  except  that  in  case  of  bad  weather, 
opening  the  bcfore  they  were  tithed,  he  opened  the  cocks  and  put  them  up 
weather,  is  void,  again,  the  court  held,  that  this  contingent  trouble,  which  was 

besides  for  the  farmer^s  benefit,  was  not  a  sufficient  consideration 

to  support  the  custom  ^. 

2.  Hay. 

What  articles  are  It  has  been  already  mentioned,  that  the  tithe  of  hay  compre- 
^^"bay".  ^  bends  not  only  the  several  species  of  natural  and  artificial  grasses, 

as  clover,  cinque-foil,  and  the  like,  bilt  also  all  sorts  of  herbs  and 
vegetable  products,  as  pease,  and  tares,  or  vetches,  when  they  ate 
mown  or  cut  down  by  a  scythe  or  other  instrument,  and  made  into 
hay  ^.  The  term  ^'  hay  ^  has  also,  until  a  very  recent  period, 
been  generaUy  supposed  to  comprise  the  tithes  of  grasses  and 
other  herbs,  mown  for  green  food  for  cattle.  But  as  according 
to  a  late  decision  in  the  Exchequer,  which  has  been  already  dis- 
cussed at  some  length^,  such  articles,  when  they  are  so  used,  arc 
not  to  be  referred  to  the  genus  of  hay,  but  are  to  be  considered 
as  in  the  nature  of  agistment,  and  consequently  to  be  accounted 
a  small  tithe,  it  becomes  necessary,  in  this  place,  to  notice  the 
distinction. 
The  parishioner  In  respect  to  the  modc  of  setting  forth  the  tithes  of  hay,  it  is 
make  the  tithe^  ^  ^  observed,  that  of  commou  right  the  parishioner  is  bound  to 
grass  into  hay.     ^^^  down  the  grass  and  to  set  out  the  tenth  part  for  the  parson, 

but  he  is  not  obliged  to  make  the  tithe  grass  of  the  parson  into 
hay.     Upon  this  point  the  authorities  are  very  numerous,  and 

*  Cokburne  v.  Hughes,  3  Price,  '  Ante,  p.  45. 

408.    s  E.  &  Y.  78S.    Gw.  1810.  ««  Lewis  v.  Young,  ante,  51.  M*LeL 

»»  Smyth  V.  Sambrook,  1  MauJ.  &  113.    oE.&Y.  1135, 
Sel.  66.     S  £.  &  Y.  661.     Gw.  1707. 
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quite  clear  and  conclusive*.  Tliis  rule  is  founded  upon  the 
general  prii)ciple,  that  the  parishioner  is  not  bound  to  improve 
the  tithes,  after  the  severance  of  the  grass  firom  the  ground,  nor 
to  advance  them  to  any  ulterior  stage  of  husbandry  for  the  benefit 
of  the  parson;  because,  tithe  is  but  the  tenth  part  of  the  produce 
of  the  ground,  and  not  of  the  labour  and  industry  of  the  parish- 
ioner^ 

Thus,  where  a  custom  was  alleged,  that  all  tenants  imd  occu- 
piers of  meadow  had  used  to  cut  the  grass  and  strew  it  abroad, 
called  tedding,  and  then  to  gather  it  into  windrows,  and  then  to 
put  it  into  grass  cocks,  in  equal  parts,,  without  fraud,  and  then  to 
set  out  every  tenth  cock,  great  or  small,  to  the  parson,  in  full  sa- 
tisfaction, as  well  of  the  first  as  of  the  latter  math,  it  was  ob- 
jected, that  the  custom  was  void,  because  it  amounted  to  no  more 
than  every  occupier  ought  to  do,  and  so  no  recompense  for  the 
second  math  4  but  the  court  gave  judgement  for  the  plaintiff  in 
prohibition ;  because,  as  they  said,  ^^  tithe  naturally  is  but  the 
tenth  part  of  the  revenue  of  my  ground,  and  not  of  my  labour 
and  industry^,  where  it  may  be  divided,  as  in  grass  it  may, 
though  not  in  com  ^. 

The  parishioner,  then,  is  merely  bound  to  set  out  the  tenth  The  panon  has 
part  of  the  grass  for  the  parson,  who  of  common  right  is  entitled  hisUtbe gra»^ 
to  make  his  tithe  grass  into  hay  on  the  land  on  which  it  is  pro-  j^  onVwch  It 

is  produced. 

*  Johnson  v.  Awbrey,  Cro.  £1.  ^0.  Stra.  245.    1  E.  &  Y.  749.    Smith- 

1  £.  &  Y.  147.    Hall  V.  Fettiplacey  son  y.  Dodson,  9  Mod.  117.     1  E.  & 

Cro.  Jac  4a.     1  E.  &  Y.  157.    Par-  Y.  801.  Foxv.  Ayde,  3  P.  Wins.  520. 

rey  ▼.  Chauncey,  Noy.  15.     1  E.  &  Fita  Gib.  52.    2  £.  &  Y.  21.    Gw. 

Y.  159.    Grene  v.  Austen,  Yelv.  86.  697.    Bendish  v.  Kemble,  2  Wood, 

1  E.  &*Y.  164.    Mascail  v.  Price,  I  345.  Crabbe  v.  Hayne,  2  Wood,  421. 

Ro.  58.  62.  176.    2  Bulstr.  238.    1  2E.  &Y.  90.   Gw.  776.    Delamotte 

E.  &  Y.  225.    Reynolds  v.  Newberry,  v.  Cutting,  Serjeant  Hill's  MS8.  Vol. 

1  Ro.  420.     1  K  &  Y.  259.     Wood  11.  547.  Vol.  13.  31.     2  E.  &  Y.  306. 

T.  Symons,  Hetl.  32.  147.     1  £.  &  Y.  Newman  v.  Morgan,  10  East,  5.    2 

359.    Nash  y.  Pocock,  1  Wood,  811.  E.  &  Y.  565.    Gw.  1645. 

1  E.  &  Y.  581.    Durrant  v.  Booty,  2  «»  Hidev.  Ellis,  H.  1628.  Hob.  250. 

Lutw.  1071.     1  E.  &  Y.  639.    Gw.  1  E.  &  Y.  303.    Gw.  431. 

578.    Webb  V.  Gosdcn,  2  Wood,  5.  °  Bid. 
1  E.  &  Y.  711.    South  V.  Jones,  1 
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duced  *.  And  therefore  it  necessarily  follows,  that  the  parson  k 
not  obliged  to  take  the  tithe  of  grass  on  the  same  day  on  winch 
it  is  cut,  but  may  let  it  lie  long  enough  to  make  it  into  hay ;  what 
is  a  reasonable  time  for  that  purpose,  regard  being  had  to  the  ac- 
cidents of  wind  and  weather,  must  be  decided  by  a  jury  ^. 
According  to  It  has  been  determined,  in  a  modem  case,  in  the  Court  of 

nu^nldOTithe'"  Kiug^s  Bench  ^,  that  although,  by  the  common  law,  the  parish- 
^f™"*'^  ioner  is  not  obliged  to  make  the  grass  of  the  parson  into  hay,  yet 
into  small  cocks  the  grass  must  be  made  into  grass  cocks  before  it  is  tithed, 
utfa^/  "         ^^^  B^c^  grass  cocks  are  not  to  be  made  immediately  from 

the  swath,  but  the  grass  must  be  first  tedded  and  strewed  abroad 
firom  the  swath ;  and  after  having  undergone  this  process,  by  which 
it  is  advanced  to  a  state  in  which  it  can  neither  be  called  grass 
nor  hay,  it  is  to  be  put  in  cocks,  and  every  tenth  cock  set  out  for 
the  parson,  who  is  then  to  complete  the  process  ot  drying  and 
making  his  tenth  part  into  perfect  hay.  The  case  in  which  this 
rule  was  laid  down,  was  an  action  brought  by  an  occujner  against 
a  tithe  owner  for  not  taking  away  the  tithes  of  hay.  It  appeared 
at  the  trial,  that  the  tithes  had  been  set  out  in  cocks  from  the 
swath,  and  the  plaintiff  was  nonsuited  by  Heath,  J.  who  de- 
clared that  the  plaintiff  *^  ought  first  to  have  tedded  or  made  it 
into  hay.*"  A  rule  nisi  having  been  obtained  to  set  aside  the 
nonsuit,  the  plaintiff^s  counsel,  in  their  argument  in  support  of 
the  rule,  cited  the  cases  of  Hall  v.  Fettiplace  ^,  Hide  v.  Ellis  % 
and  Fox  v.  Ayde  ^.  They  likewise  insisted,  that  it  might  not 
always  be  necessary  to  ted  the  grass  at  all  before  puttii^  it  into 
grass  cocks.  But  it  was  said  by  Lord  EUenborough,  that  if, 
from  the  state  of  the  weather  and  the  condition  of  the  grass, 
tedding  were  not  necessary  before  it  was  put  into  grass  cocks,  the 

*  YeBi4)ook,  12  Ed.  IV.  6.  16.    l  ^  Newman  v.  Morgan,  E.  1808.  10 

E.  ft  Y.  46.    South  y.  Jones,  l  Stra.  East,  5.    2  E.  &  Y.  565.    Gw.  1645 

245.     1  £.  &  Y.  749.     Crabbe  ▼.  ^  M.  1604.  Cro.  Jac  42.     l  £.  & 

Hayne,  2  Wood,  421.    2  E.  &  Y.  9a  Y.  157.    Gw.  22. 

Gw.  776.     Reynokkv.  Newberiy,  1  «  H.  628.  Hob.  250.    1  K  &  Y. 

Ro.  420.      1  £.  &  Y.  259.  303.     Gw.  4J2. 

^  Year-book,  12  Ed.  IV.  6.  16.     1         f  E.  1729.  2  P.  Wms,  520.    Fiu- 
E.  &  Y.  46.    South  V.  Jones,  1  Stra.     Gib.  52.    2  £.  &  Y.  21.    Gw.  697. 

245.     1  E.  &  Y.  649. 
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plaintiff  should  have  shews  that ;  but  as  no  evidence  of  tliat  kind 
was  offered,  the  court  must  take  tihe  fact  to  be,  that  the  usual 
method  of  treating  the  grass  after  it  was  cut,  by  teddiug  it  before 
it  was  put  into  grass  cocks,  in  the  common  process  of  making  it 
into  hay,  was  proper  to  have  been  pursued  in  the  present  in- 
stance, and  that  it  was  not  done.  It  appeared  to  him,  that  the 
common  hiw  principle  of  tithing  had  been  correctly  laid  down  at 
the  trial  by  the  judge.  It  could  not  be,  that  all  that  is  necessary 
to  be  done  by  the  occupier  is  to  cut  down  the  grass  and  divide  it 
into  ten  parts,  as  Lord  Chancellor  King  is  supposed  to  have  said 
in  the  case  cited  ^.  That  nobody  would  contend  that  is  sufficient 
to  give  the  rector  the  tenth  blade  of  grass,  or  that  it  is  to  be 
tithed  in  the  swath,  which  is  often  so  unequal  that  it  cannot  be 
fairly  divided.  The  rule  then  is,  for  the  rector  to  take  his  tenth 
part  in  that  first  convexdent  stage  of  the  process,  when  the  subject 
matter  mny  be  equally  divided,  and  that  is  when  it  is  put  into 
grass  cocka  in  the  ordinary  proceie  of  hay  aaaking;  and  it  was 
agreed  on  all  hands,  that  the  usual  course  was,  Ibr  the  grass 
to  be  tedded  after  it  is  cut,  before  it  is  made  into  grass  cocks. 
This  might  possibly  not  be  necessary  under  extraordinary  cir- 
cumstances of  weather ;  but  where  that  is  so,  it  ought  to  be  shewn. 
As  to  the  cases  of  HaU  v.  Fettiplace  and  Hide  v.  Ellis,  he  said, 
it  did  not  distinctly  appear,  by  the  former  of  these  cases,  that 
tedding  was  held  not  to  be  necessary,  but  at  any  rate  the  autho- 
rity of  this  was  questioned  by  Lord  Rolle,  in  his  Abridgement, 
who  refers  to  other  cases  ^  where  the  contrary  was  adjudged.  In 
addition  to  which,  the  doctrine  of  Hide  v.  Ellis  had  been  ex- 
pressly contradicted  in  the  modem  case  of  Brook  v.  Power  ^. 

The  other  judges  concurred  with  Lord  EUenborough,  and  Mr. 
Justice  l^e  Blanc  said>  that  the  rule  bid  down  at  the  trial  was  the 
common  law  rule,  and  where  there  are  any  exeepticms  to  it,  they 

*  Fox  V.  Ayde,  a  P.  Wins.  589.         ^  Bariirai  ▼•  Goose,  14  Jbc  A  D. 

It  is  scarcely  Qecessaiy  to  mentioii,  1616.    i  Ro.  Abr.  644.    Popinnger 

that  tbe  reporter  is  of  the  highest  v.  Johason,  15  Jac«  A.  D.  1617.    1 

possible  credit ;  and  there  does  not  Ro.  Abn  644^ 
seem  to  be  the  slightest  ground  for        ">  H.  1779.  4  Wood,  91.    See  the 

cputtioniiig  the  accuracy  of  his  state-  obsenrations  upon  this  case  infra, 
ment  in  this  particular  case. 
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must  be  shewn ;  that  the  case  cited  by  Lord  EUenborough  out  of 
Wood^s  collection  lays  down  the  same  nde,  and  that  had  settled 
the  question^  and  removed  the  doubt  which  might  have  existed 
upon  the  earlier  cases  referred  to,  which,  however,  Lord  Rolle 
stated  to  have  been  contradicted  by  other  decisions  *.    Mr.  Justice 


*  The  only  cases  referred  to  in 
Newman  v.  Morgan,  besides  the  case 
from  Wood's  decrees,  were  those  of 
Johnson  v.  Awbrey,  Cro.  EI.  660. 
Moo.  910.  Hall  ▼.  Fettiplace,  Cro. 
Ja.  42 ;  and  Hide  ▼.  Ellis,  Hob.  S50. 
HetL  133.  which  were  not  very  ac- 
curately stated.  The  case  of  John- 
son ▼.  Awbrey  was  said  to  be  **a 
custom  for  the  farmer  to  make  the 
first  math  into  hay,  and  set  out  the 
tenth  cock  of  hay,"  but  the  re- 
port, Cro.  £1.  660,  states  the  custom 
to  be  **  to  make  the  hay  of  the  first 
math  into  cocks,  and  to  set  forth  the 
tenth  cock."  Indeed,  if  the  custom 
had  been  to  make  it  into  perfect  hay, 
the  counsel  who  moved  for  a  consul- 
tation would  scarcely  have  contended, 
as  he  did,  that  the  parishioner  did 
no  more  than  the  law  required. 

"With  respect  to  the  case  of  Hall  v. 
Fettiphioe  it  was  said,  that  it  does 
not  distinctly  appear  by  that  case  that 
tedding  was  not  necessary,  and  that 
soHie  doubt  might  be  entertained  as 
to  the  ngnification  of  the  words  used 
in  laying  the  prescription,  viz.  **  et 
post  prtmam  eireumkUionem  ttidf  ,  the 
tenth  cock  mde  to  set  forth,"  &rc. 
But  the  meaning  of  this  passage  does 
not  seem  to  admit  of  any  doubt  what- 
ever, for  it  is  expressly  said,  that  the 
grass  was  to  be  tedded,  and  then  a£^ 
ter  this  tedding,  which  is  accurately 
described  by  the  words  **  primam  dt' 
cumlatumem^*  it  was  to  be  put  into 


small  cocks  and  then  tithed.  But 
according  to  the  arguments  in  New- 
man V.  Morgan  the  word  "  primam  " 
ought  not  to  be  taken  in  its  ordinaiy 
acceptation,  but  must  be  construed  to 
mean  the  second  sprea<ting  and  turn- 
ing of  the  hay,  that  b,  primam  post 
primam  circumiatumem,  which  is  upon 
the  face  of  it  a  forced  and  absurd 
construction.  Considerable  stress 
was  also  laid  upon  the  circumstance 
that  in  Hall  v.  Fettiplace  the  case  of 
Johnson  v.  Awbrey  was  dted,  as  being 
**  all  one  with  the  case  in  questton.** 
It  does  not,  however,  appear  that  in 
Johnson  v.  Awbrey  the  custom  was 
to  make  the  grass  into  perfect  hay; 
and  even  if  such  had  been  the  cus- 
tom, it  seems  reasonable  to  con- 
clude, that  it  was  cited  as  an  analo- 
gous authority  in  respect  to  the  ge- 
neral principle  of  law  upon  which 
both  cases  were  decided,  namely,  that 
the  performance  of  more  labour  than 
the  law  requires  upon  the  first  math, 
is  a  good  consideration  for  the  dis- 
charge of  tithes  of  the  aftermath,  and 
not  as  being  exactly  similar  in  all 
the  fiicts  and  circumstances.  For  in 
casies  of  this  nature,  the  law  does  not 
measure  the  prescription  by  the 
amount  of  the  recompense,  upon  any 
principle  of  adequacy  or  inadequacy 
of  value ;  it  is  suffident  that  there  is 
a  condderation,  and  the  mere  911011- 
ium  of  additional  labour  performed 
by  the  parishioner,  in  each  particular 
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Le  Blanc  also  said,  that  the  same  rule  had  been  recognised  in  a 
case  which  was  tried  on  the  western  circuit,  and  came  before  the 


case,  is  quite  immaterial.  Upon  the 
whole  it  cannot  be  reasonably  denied, 
that  the  case  of  Hall  v.  Fettiplace  is 
a  clear  determination^  that  tedding 
the  grass,  and  putting  it  into  small 
cocks,  for  the  parson,  is  a  good  dis- 
cbarge of  the  tithes  of  the  aftermath, 
and  consequently  is  more  than  the 
law  requires  to  be  done. 

It  was  also  said  in  Newman  v.  Mor- 
gan, that  the  authority  of  the  case  of 
Hide  V.  Ellis  was  questioned  by  Lord 
Rolle  in  1  Abr.  644,  and  that  he  refers 
to  several  other  cases  in  which  the 
contrary  was  adjudged  It  is  true,  that 
Lord  Rolle,  after  citing  the  case  of 
Hide  ▼.  Ellis,  does  refer  to  other  deci- 
sions to  the  contrary,  but  not  so  as  to 
warrant  the  inference  that  he  himself 
questioned  the  authority  of  the  prin- 
cipal case.  For  he  merely  adds  the 
words,  **  contra  Hil.  14.,  Jac  B.  R« 
Bacham  et  Goose.  Pkuch.  15  Jac 
B.  R.  S.  C.  Tr.  15  Jac.  B.  R.  Pop- 
penger  and  Johnson,  P.  13,  Jac  B.  R." 
And  it  is  to  be  observed,  that  the 
cases  cited  by  Lord  Rolle  were  prior 
to  that  of  Hide  v.  Ellis,  which,  there- 
fore, according  to  the  general  prac- 
tice^ ought  to  be  conridered  as  over- 
ruling the  previous  decisions  to  the 
contrary.  Besides,  it  is  doubtfiil 
whether  the  first  two  cases  cited  by 
Lord  Rolle  are  at  all  in  point,  and,  if 
so,  whether  they  were  not  decided 
upon  the  same  erroneous  conception 
of  the  law,  upon  which  it  is  quite 
dear  that  the  anonymous  case  which 
he  cites,  in  Pasch.  13  Jac.,  was  deter- 
mined.   Lord  Rolle  merely  gives  the 


names  and  dates  of  the  first  two 
cases,  but  there  can  be  little  doubt 
that  they  are  the  same  cases  which 
are  reported  in  the  Calth.  MS.  under 
the  names  of  Gose  v.  Barnes,  P.  15 
Ja.  B.  R.  MS.  Calth.  Vol  8.  4S9. 
1  E.  &  Y.  961.  Gw.  S85 ;  and  Pftr- 
tinger  v.  Jcrfinson,  T.  15  Ja.  B.R. 
MS.  Calth.  Vol.  s.  474.  l  E.  &  Y. 
S61.  Gw.  S86;  and  which  are  merely 
authorities  to  show  that  where  the 
custom  gives  a  recompense  for  the 
tithes  in  kind,  as  in  the  case  of  a  ino- 
du»  decimandiy  a  prohibition  ought  to 
be  granted ;  but  where  the  dispute  b 
upon  a  mere  modut  espanetuU^  whidi 
gives  no  recompense  Co  the  parson,  a 
prohibition  ought  not  to  be  granted ; 
and  upon  this  principle  it  was  deter- 
mined, in  the  cases  in  question,  that 
the  customs  in  dispute,  being  merely 
customs  of  tithing  in  kind,  might  be 
tried  in  the  spiritual  court.  The 
anonymous  case  cited  by  Lord  Rolle 
is  of  the  same  date,  £.  IS  Ja.  B.  R., 
and  seems  clearly  to  be  the  same  case 
which  is  reported  in  1  Ro.  192,  where 
the  court  is  said  to  have  denied  a 
prohibition  upon  the  suggestion  of  a 
modus  decimandi  to  pay  a  load  of  hay 
for  all  tithes  of  hay  growing  in  a  cer^ 
tain  close;  because  they  though  that 
**  the  parishioner  ought  to  make  the 
grass  into  hay,"  by  which  th^r  must 
have  intended  hay  sufficiently  dcy 
and  fit  to  be  loaded,  or  perfect  hay. 
But  whether  this  be  the  anonymous 
case  referred  to  by  Lord  Rolle,  or 
not,  it  is  material  to  observe^  that  it 
was  decided  but  a  short  time  previously 


T^'-f'^    riT'^i  \1-Z 


-f  ir?^^T. 


£-:KAr.  Ti. 


or  at 


IttsuA  ^pzl'Jir*si  rr.V/  zexzm  5:r  ii^L     ^^r.  J:iadce  A^f  r.irrat  said. 


trot  hj  L17  itjI  cnrs  tze  fi/Ti^r  m^iit  pes  it  ziro  cocks  and 
tb«a7e»  Sr,T  h  Ji  c*»ti  licTie'ii.  ind  ii:«ret:r2  Le  *&::cld  do  fo  for  die 
fmnrm  ;  f#^  ih.u  a  dan  va^  roc  ccc^«d  Sii  bessc-w  mor  labour  than 
the  nxoare  cf  tbe  u:rB«  rrazred  icr  ce  ittJLi  of  tfae  panon : 
and  tfsit  thlf  a:?r«d  with  the  ca^^ei.  >fr.  Ju^tke  BoDer 
•aid-  that  he  erttr^W  mreed  vhh  tis  brrrdrcr  AsUnzrst,  that  if 
tf»e  finr.er  pnt  tKem  irti^  t^aps  £br  tiinaeX  he  sbocld  do  so  for 
tfi«  parv^  ;  but  if  he  did  not  do  jo  for  liimi€i£  be  need  nol  do  so 
fr>r  the  janfm :  that  the  rule  of  Isv  was,  that  tfaiags  should  be 
tithed  at  tofm  aa  they  woe  in  a  proper  itate  to  be  tttbed.*^^ 
Mr.  JmticB  Le  Blanc  also  aaid,  that  hajr  b  in  a  pnper  state  to 
be  tttfaed  vben  ft  cotneas  mto  grass  cocxSy  in  tbe  onEiiafy  process 
<^  nukinf;  h  into  hay. 

But  it  teeiiM  proper  to  obsenre,  that  altboo^  the  mode  of 
tithing  recognized  by  this  decision  is  expressly  laid  down  by  the 
court  as  the  general  rule  of  ooaunoB  law,  yet,  bom  the  language 
of  the  judges  in  adTertii^  to  the  usages  of  kusfaandry,  and,  in 
particuhn',  the  exprenion  of  Lord  EDenborougli,  dnt  if  tedding 
were  not  necessary,  the  plaintiff  should  hare  diewn  that  fact, 
and  the  principle  hnd  down  in  the  case  refened  to  by  Le  Blanc, 
X  that  a  man  is  not  bound  to  do  more  than  the  nature  of  the 
thing  requires  for  the  benefit  of  the  parson,  it  may  be  fairly  in- 
ftned,  that  the  eourt  did  not  eoncetve  that  they  were  laying  down 


to  die  oibtr  cstet  died  bf  LoMi  RoUe^ 
and  in  the  taaie  erart,  aad  plainly 
ppofSi  that  the  court,  at  that  period, 
enterUaned  an  erroaeoot  notion  of 
tba  law;  and  therefore  tends  rather 
to  weaken  than  to  strengthen  the 
rappoted  doctrkie  of  the  other  caiet, 
which  he  ckei  ai  opposed  to  the  au- 
thority of  Hide  ▼.  Eilit.    Again,  it 


mty  be  obaerred,  that  with  the  eX' 
oeption  of  the  caie  of  Newman  r. 
Moi^gan^  it  does  not  i^^iear  that  the 
dedrions  cited  by  Lord  RoHe  have 
ever  been  referred  to  as  authorities 
on  this  subject. 

*  Blaney  ▼.  Whitaker,  M.  83  Geo. 
in.  dted  in  Newman  v.  Morgan, 
suprd. 
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a  fixed  oommon  law  mle,  to  be  infiexihly  adhered  to  in  all  cases 
where  it  is  not  contiavened  by  a  special  custom  of  tithing  esta- 
blished time  out  of  mind,  but  merely  that  they  were  enforcing 
the  rational  principle  and  doctrine,  that  the  manner  of  settuig  out 
tithes  of  hay  ought  to  be  regulated  on  all  occasions  by  the  course 
of  husbandry,  which  is  ordinarily  adopted  in  making  grass  into 
hay. 

However,  the  general  rule  laid  down  in  Newman  v.  Moi^n 
iqipears  to  have  been  subsequently  recognised  by  the  Court  of  Com. 
mon  Pleas  *,  in  an  actioiv  which  was  brought  under  the  statute 
2  &  3  £d.  YI.  for  not  setting  out  tithes  of  com  and  hay,  in  the 
panbdi  of  Nidd,  in  the  county  of  York.  As  to  the  hay,  it  ap- 
peared in  evidence,  that  on  the  same  day  on  which  the  grass  was 
cut  the  owner  tedded  it  abroad,  and  on  collecting  it  together 
again  into  what  were  in  that  county  called  lap-cocks  or  foot-cocks, 
he  set  out  every  tenth  cock.  It  was  admitted  that  the.  grass  in 
that  state  was  not  fit  to  put  into  a  stack ;  it  was  nether  hay  nor 
grass ;  and  when  the  defendant's  hay  was  again  spread  out,  Aere 
was  not  room  for  the  plaintiff  to  spread  out  his  tithe  to  dry, 
without  treading  on  the  defendants  hay ;  as  much  space,  how- 
ever, was  left  for  spreading  out  the  tithe  as  the  tithe  had  grown 
upon.  It  was  insisted  tar  the  plaintiff,  that  this  mode  of  tithing 
oould  not  be  legal,  because  the  parson  was  debarred  of  the  oppor* 
tonity  of  spreading  and  making  his  hay.  Lawrence,  J.  was  of 
opinion  that  the  hay  was  properly  set  out ;  and  the  jury  found  a 
verdict  for  the  defendant.  Upon  a  motion  to  set  aside  this  ver- 
dict, the  counsel  for  the  plaintiff  having  suggested  that  these 
feot-cocks  were  not  quite  so  large  as  the  grass  cocks  in  which,  ac- 
eordtng  to  some  cases,  the  tithe  might  be  legally  set  out,  the  court 
mtapoaed,  observing,  that  the  point  was  too  well  established  for 
argument,  and  that  it  was  only  strange  that  the  case  of  Newman 
V.  Morgan  was  ever  agitated  at  aU ;  it  was  perfisctly  clear  ihat 
the  tenant  must  cut  and  tithe  the  produce  in  grass  cocks. 

These  decisions  have,  unquestionably,  laid  down  a  method  of 
ttthii^  hay  which,  in  terms  at  least,  leaves  no  room  to  complain 
of  the  want  of  a  precise  and  definite  mode  of  setting  out  the 

*  HaUiwda  V.  Trappes,  Tr.  isos.    2  Tannt.  54.    2  E.  &  Y.  572.  Gw.  1S39. 
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tithes  of  that  artide.  And  therefore,  if  it  be  consistent  with  Mnmd 
and  rational  principle,  to  suppose  that  the  law  is  folly  and  penna> 
nently  settled  upon  the  foundation  of  those  determinations,  it 
would  be  useless  and  indeed  improper  to  offer  any  objections  tend- 
ing to  invalidate  their  authority  as  the  latest  adjudications  upon 
the  subject.  But  as  it  is  apprehended,  that  the  rule  there  laid 
down  was  founded  on  a  mistaken  and  defective  view  of  the  former 
authorities,  and  on  an  erroneous  conception  of  the  common  pro- 
cess of  making  grass  into  hay,  and  that,  if  it  be  not  altogether 
impracticable,  it  is  at  all  events  quite  incompatible  with  the  ordi- 
nary usages  of  husbandry  prevailing  in  many  parts  of  the  king- 
dom, it  becomes  absolutely  necessary,  in  a  question  of  so  much 
importance,  to  inquire  how  far  it  is  reconcileable  with  principle 
and  the  previous  authorities. 

As  to  the  principle  of  the  doctrine  in  question,  it  has  been 
seen,  that  in  the  case  of  Newman  v.  M <»gan,  it  was  said  to  be 
^*  agreed  on  all  hands  that,  in  the  ordinary  course  of  husbandry, 
it  is  usual,  after  tedding  and  strewing  abroad  the  grass,  to  put  it 
into  grass  cocks,  before  it  is  completely  made  into  hay,^  and  it  is 
also  certain,  that  the  convenience  of  setting  out  the  tithes  in  that 
state,  which  was  stated  to  be  the  first  stage  of  the  common  process 
of  haymaking,  constituted  the  main  foundation  of  the  judgement 
of  the  court.  But,  as  to  that  point,  it  seems  doubtfiil  whether 
this  is  a  correct  representation  of  the  general  process  of  making 
grass  into  hay.  It  is  true  that,  in  some  parts  of  the  kingdom,  it 
is  the  usual  practice,  after  tedding  the  grass,  to  make  it  up  into 
small  parcels,  which  in  some  places  are  called  foot^cocks,  in 
others  wads,  and  horse-heads ;  and  this  is  commonly  done  in  the 
evening  of  the  day  on  which  the  grass  is  mown,  for  the  purpose 
of  protecting  it  fiom  the  dew  and  moisture  of  the  night ;  this 
process  is  however  sometimes  omitted  in  very  fiivourable  weather. 
In  other  parts  of  the  country  it  is  never  resorted  to  except  in  very 
unfavourable  weather,  and  then  only  in  paddocks  and  meadowa 
of  small  extent,  on  account  of  the  expense  with  which  it  is  at- 
tended. In  many  other  extensive  districts,  the  practice  of  putting 
the  grass  into  small  cocks  before  it  is  made  into  perfect  hay  is 
never  adopted  under  any  circumstances  whatever,  and  is  indeed 
wholly  unknown.    And  therefore,  since  the  case  of  Newman  v. 
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Morgan  fiilly  and  expressly  recognises  the  principle  which  is  abo 
lidd  down  by  other  authorities  %  namely,  that  the  fimner  cannot 
be  compelled  to  adopt  any  extraordinary  or  unusual  course  of 
husbandry,  merely  for  the  convenience  of  tithing ;  it  seems  im- 
possiUe  to  deny  that  this  diversity  in  the  ocdtnaiy  methods  of 
haymaking  prevailing  in  different  parts  <^the  kingdom  does^  both 
in  principle  and  practice,  present  a  very  serious  obstacle  to  the 
establishment  of  the  mode  of  tithing  in^question  as  a  general  rule 
of  lawi  but  independentiy  of  this  objection,  it  is,  to  say  the  least, 
extremely  doubtful,  whether  the  rule  in  question  is  capable  of 
being  applied  even  to  the  very  usages  of  husbandry  upon  which 
it  is  expressly  founded.  For  tiiese  footcocks,  wads,  or  horse- 
heads,  which  have  been  already  alluded  to,  are  in  reality  little 
more  than  mere  handfuls  of  hay,  hastily  put  together,  and  placed 
dispersedly  in  the  meadow,  without  any  regard  to  exactness  of 
dimension,  or  regular  arrangement ;  and  therefore,  in  rei^ect  to 
the  smallness  of  their  sise,  as  well  as  in  every  other  material 
point,  they  seem  phunly  distinguishable  from  the  grass  cocks  pro- 
perly  so  called,  in  which,  according  to  some  opini<ms,  the  tithes 
may  be  legally  set  out.  As  to  the  supposed  convenience  of  set-  The  node  of 
ting  out  the  titiie»  in  the  smaU  cocks  into  which  the  grass  is  |!^e^,'° 
sometimes  put  af^  having  undergone  the  process  of  tedding,  the  Kemf  wholly  im. 
extreme  di£Sculty  of  computing  and  distinguishing  the  tithe  of 
perhaps  many  hundred  or  even  thousand  small  parcels  of  grass, 
would  of  itself  constitute  an  almost  insuperable  objection  to  setting 
out  the  tithes  in  that  manner ;  but  when  it  is  considered  that  all 
the  parcels,  the  tenth  as  well  as  the  nine,  must  be  again  spread 
out  before  the  process  of  haymaking  is  completed,  and  again  put 
together  and  identified  before  the  crop  can  be  removed,  no  person 
possessing  any  experience  or  practical  knowledge  of  the  subject 
will  hesitate  to  pronounce  this  mode  of  tithing  to  be  absolutely 
impracticable. 

With  respect  to  the  law  of  the  subject,  it  seems  proper  to  state, 
in  the  first  instance,  that  upon  an  examination  of  the  authorities 
relating  to  the  common  law  mode  of  tithing  hay,  it  will  appear 

•  Collyer  v.  Howse,  Tr.  1794.  2  1797.  8  Anstr.  915.  a  E.  &  Y.  464. 
Anstr.  481.  8  Amtr.  954.  9  E.  &  Y.  Lewis  y.  Young,  £.  1884.  M*L^nd, 
413.   Gw.  1489.    Hill T.  Machet,  E.     lis.    3  £.  &  Y.  1135.    Gw.  S055. 
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that  the  case  *  mainly  relied  upon  by  the  Court  of  Eing^s  Bench 
in  Newman  y.  Morgan  was  wholly  miBconceived,  and  that  the 
previous  derisions,  instead  of  laying  down  the  rule  that  the  grass 
is  to  be  tedded  and  put  into  cocks  before  it  is  tithed,  had  in 
fact  folly  established  the  proposition,  that  the  parishioner  is  not 
obliged  to  perform  any  part  of  the  process  of  haymaking  before 
the  tithe  is  set  out,  but  is  merely  bound  to  serer  the  grass,  and 
set  out  the  tenth  part  for  the  parson. 

The  determination  of  this  very  important  point  must  depend 
wholly  upon  the  question,  whether  the  alleged  mode  of  tithing 
hay  in  small  cocks,  after  it  has  been  tedded,  can  be  supported 
either  as  a  rule  of  justiee,  established  upon  the  supposed  prin- 
ciple that  the  tithe>owner  is  de  mero  jure  entitled  to  have  the 
grass  partially  made  into  hay ;  or  as  a  rule  of  convenience,  founded 
upon  the  impossibility  of  making  a  just  and  equal  division  of  the 
swath,  so  as  to  enable  the  tithe-owner  to  ascertain  with  reasonable 
accuracy  whether  his  due  proportion  has  been  assigned  to  him  or 
not,  and  the  difficulty  and  inconvenience  of  putting  it  into  grass 
cocks,  for  the  purpose  of  tithing,'  immediately  from  the  swath. 
As  to  the  first  branch  of  the  question,  it  is  a  general  rule,  in  re- 
gard to  the  payment  of  predial  tithes,  that  the  occupier  is  only 
bound  to  sever  the  crop  from  the  ground,  and  to  separate  the 
tenth  from  the  nine  parts ;  and  that  he  is  not  obliged  to  do  any 
act  fen  the  melioration  of  the  tithes,  for  the  benefit  of  the  tithe- 
owner.  This  rule,  indeed,  admits  of  a  qualification,  in  cases  where, 
from  the  nature  of  tlie  subject,  something  more  than  the  mere 
severance  of  the  crop  must  necessarily  take  place  before  the  tenth 
can  be  finrly  and  equally  divided  and  distinguished  from  the  nine 
parts. .  Thus,  for  example,  wheat  is  titheable  in  the  sheaf,  be- 
cause, from  the  mode  of  severing  the  crop,  the  tithes  cannot 
possibly  be  £vided  and  set  forth  in  any  other  manner.  But  in 
that  case  nothing  is  done  to  meliorate  the  tithes.  Upon  general 
principles,  then,  it  seems  quite  dear,  that  tithes  of  hay  ought  to 
be  set  out  in  the  swath,  that  being  the  first  state  of  the  grass 
Sifter  severance ;  and  there  are  authorities  to  shew  that  this  mode 
of  tithing  is  confimnaUe  to  the  original  rule  of  the  comBoon  law. 

■  Brooke  T.  Power,  WL  1774.  4  Wood,  ^1.    See  the  obscrvatioM  on  dii« 
case,  infr^  916. 
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• 

Tlif»  in  tlie  ease  of  Jobasm  ▼.  Awbrej^,  »  pvescripdcn  was  Authorities  to 
alleged  to  make  the  hay  of  die  firet  matha  into  eocka,  and  to  aet  S^^ii^ntr 
forth  the  toith  cock  for  the  vkar  in  aatiafaction  of  the  tithes  of  ^"°^  ^^  ^  ^^ 

,     ,  ,  _   .  ,     •  ,  ffnss  before  it  is 

the  latter  maths,  and  it  was  moired  that  the  «iigge6tion  was  not  tithed. 
sufficient,  *'fer  he  doik  no  mare  than  the  law  requires.'"  But 
the  OGort  held  it  to  be  a  good  preecription  and  reasonable.  It 
was,  indeed,  said  by  Lord  EUenborough  in  the  case  of  Newman 
T.  Morgan,  that  in  Johnson  ▼.  Awbrey  the  custom  was  to  make 
the  first  mowth  into  hay,  because  it  was  cited  in  Hall  v.  Fetti- 
place,  as  being  *^all  one^  with  the  principal  case.  But  in  respect 
to  this  didum  it  may  be  obsenred,  diat  if  the  facts  of  the  two  cases 
were  precisdy  similar,  thc^  it  seems  quite  clear,  that  in  Johnson 
T.  Awln^  the  grass  was  merriy  tedded ;  for  it  appears  certain 
that  diis  was  the  only  process  performed  by  the  farmer  in  Hall  v. 
Fettiplace  ^. 

In  the  case  just  referred  to  of  Hall  v.  Fettiidace^,  a  prescrip- 
tion was  aD^ed  to  make  up  the  grass  of  the  first  math  into  small 
cocks  after  tedding,  in  discharge  of  the  tithes  of  the  aftermath, 
and  it  was  objected  that  the  prescription  was  bad,  because  there 
was  no  more  given  to  the  parson  than  he  ought  to  have.  ''  But 
because  it  was  alleged  that  he,  at  his  own  costs,  had  tedded  and 
shaken  it  abroad,  and  gathered  it  into  weeks  and  windrows,  and 
made  it  into  little  cocks,  and  so  was  at  greater  labour  and  charge 
than  the  law  appoints,  and  the  parson  has  benefit  bj  the  labour; 
it  is  a  good  cause  of  discharge.^  In  Reynolds  v.  Newberry^, 
the  pareon  alleged,  that  **  by  the  custom  a(  the  county  of  Devon, 
when  the  grass  is  cut  down  and  put  into  grass  cocks,  the  tenth 
cock  ought  to  be  set  out  to  the  parson,  who  might  by  the  custom 
make  this  into  hay  upon  the  land  of  the  party.**  In  the  case  of 
Nash  V.  Pocock  ^,  in  the  Exchequer,  where  the  plaintiff  had  re- 

*  £.  1599.  Cro.  £1.  6sa    1  E.  &  says*  that  Moofc  is  siistaken,  and  that 

Y.  147.  tbe  caie  as  reported  by  Croka  is  n^t^ 

^  See  ante,  204,  in  notb.  and  that  it  so  appears  by  the  rolL 

^  M.  1604.  Cro.  Jac.  4S.    l  £.  &  '  M.  1616.  1  Ro.  420.    I  £.  &  Y. 

Y.  157.    According  to  Moore,  915,  859. 

S.  C,  to  make  the  grass  into  small  *  Tr.  169S.  1  Wood,i311.    i  E.  & 
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oocki  is  not  a  good  consideratioD  for     Y.  581. 
the  discharge.    But  Bohun,  p.  60, 
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fused  to  receive  the  tithe  ^^  because  it  was  cocked  out  of  the  swathy 
grass  and  set  out,  pretending  that  it  ought  to  have  been  tedded 
by  the  defendant  before  the  tithe  was  set  out^,  the  court  refused 
to  decree  an  account,  and  dedared  that  the  plaindff  was  **  left  to 
his  liberty  to  take  his  course  for  the  recovery  thereof.^  From 
which  it  may  be  inferred,  that  the  court  was  of  opinion,  that  the 
rector  was  not  of  common  right  entitled  to  have  the  grass  tedded 
before  it  was  tithed,  but  that  he  might  possibly  make  out  such  a 
title  by  proving  a  particular  local  usage. 

In  the  case  of  Isaack  v.  Portbury,  in  1711*9  the  Court  of 
Exchequer  established  the  method  of  tithing  hay,  after  it  has  been 
tedded,  as  a  special  local  custom.  The  usage  alleged  was,  ^^  for 
grass  grown  in  the  parish,  when  cut  and  made  into  hay,  the  tenth 
pook  or  cock,  after  first  putting  the  same  into  grass  cocks,  befiire 
the  same  be  again  cast  abroad  for  the  tithe  of  such  grass  or  hay.^ 
In  the  case  of  South  v.  Jones^,  in  the  Eing^s  Bench,  in  1719, 
the  plaintifT,  in  an  action  brought  in  the  King^s  Bench  for  not 
taking  away  tithes,  declared,  that  on  the  20th  of  August  he 
cut  down  his  grass  and  divided  it  into  cocks,  and  the  same 
day  gave  notice  to  the  defendant,  who  was  rector,  to  come 
and  carry  away  his  tithes,  which  he  had  not  done,  per  quod  he 
lost  the  use  of  that  part  which  was  under  the  cocks  firom  the  said 
20th  of  August  to  the  10th  of  December  following.  The  de- 
fendant pleaded,  that  for  all  that  time  the  way  was  impassable. 
Upon  a  demurrer  to  the  replication  it  was  insisted  for  the  de- 
fendant, that  the  declaration  was  bad  in  demanding  more  damages 
than  the  plidntiff  was  entitled  to,  for  he  demanded  firom  the  time 
of  mowing,  whereas  the  parson  was  not  obliged  to  carry  it  away 
then,  but  it  must  lie  till  the  parishioner  has  made  it  into  hay. 
The  Chief  Justice  said,  that  the  declaration  was  ill,  for  it 
should  have  shewn  when  it  was  made  into  hay,  and  dated  the 
wrong  firom  that  time.  Powis,  J.  The  defendant  has  not  denied 
the  wrong  which  the  plaintiff  has  hud,  but  takes  upon  him  to  ex- 

*lWood,585.    1E.&Y.697.  on  the  case  will  lie  for  suffering  tithes 

^  1  Stnu  S45.     1  E.  &  Y.  749.  to  lie  on  the  ground  to  the  dam^e 

8.  C.  Coxe*s  MSS.  N.  14S.     Gw.  of  the  owner  of  the  land,  but  not  if 

631,innotb;  where  it  it  latd,  that  in  hindered  from  canyu^  them  away  by 

this  case  it  was  agreed,  that  an  action  the  act  of  God. 
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cuse  the  whole.  And  by  Eyre,  J.  Suppose  the  tenant  will  not 
make  it  into  hay,  the  parson  has  no  remedy  to  compel  him,  but 
he  may  do  it  himself,  which  it  appears  he  had  time  enough  for. 
And  the  declaration  was  held  good  by  three  judges,  tor  the  jury 
might  determine  what  was  a  reasonable  time  for  removilig  the 
tithes,  and  give  damages  accordingly.  This  case,-  in  which  the 
declaration  merely  allied  that  the  grass  was  cut  down  and'  di* 
Tided  into  cocks,  is  a  very  strong  authority  to  shew,  that  the  occiu 
pier  is  not  bound  to  ted  the  grass  before  he  sets  out  the  tithes ; 
because,  if  the  proces9  of  tedding  had  been  requisite,  the  omission 
of  it  in  the  declaration,  in  which  the  mode  of  tithing  the  grass 
was  specially  set  forth,  would  have  been  a  fatal  olgection. 

Ta  the  subsequent  case  of  Smithson  ▼.  Dodson%  in  1724,.  a 
special  custom  that  ^for  hay  the  yicar  should  have  the  tenth 
grass  cock^,  was  established  by  the  Court  of  Exchequer,  on  a  bill 
filed  for  that  purpose.  In  the  case  of  Fox  y.  Ayde  ^,  in  1729^ 
when  the  counsel  for  the  parson  insisted  that,  the  parishioner 
ought  de  jure  to  make  the  tithe  grass  into  hay.  Lord  Chancellor 
King  declared  the  law  to  be  otherwise,  and  said,  that  all  the  par 
rishioners  were  bound  to  do  was,  to  cut  down  the  grass  and 
divide  it  into  ten  parts,  after  which  the  parson  was  to  make  it 
into  hay ;  and  that  in  a  Devonshire  case,  the  case  of  one  Rey^ 
nolds^,  it  had  been  so  resolved. 

In  Crabbe  v.  Hayne,  in  1742  ^y  where  Ae  custom  was  to  set 
out  the  tithe  of  hay  in  grass  cocks  onlyj  the  court  held,  that  the 
parson  had  a  right  to  make  it  into  hay  on  the  land. 

The  next  case  of  Selamotte  v.  Cutting,  in  the  Eing^d  Bench,,  in  In  Ddamotte  r. 
1766  %  is  a  judicial  determination  of  a  court  of  law  expressly  upon  i7V"Sc"coart 
the  point  This  was  an  action  on  the  case  for  not  carrying  away  S^J^'j^^^ 
dthe  hay  which  was  set  out  in  grass  cocks,  made  from  the  swath  occupier  is  not 

A«Ai_i*       bound  to  tod  the 

without  being  tedded,  and  a  verdict  had  been  found  for  the  plauv-  gnu  before  it  is 
tiff.    On  a  motion  for  a  new  trial,  the  question  was,  whether  the  ^^"^^^ 

by  custom. 
■  9  Mod.  117.    1  E.  &  Y.  801.         Gw.  776.    See  Webb  v.  Oosden,  2 

*  a  P.  Wins.  520.     Fltz-Gib.  52,     Wood,  5.    1  E.  &  Y.  711. 

3  E.  &  Y.  21.    Gw.  697.  •  E.  1766.  Seqeant  HUl'i  MSS. 

•  Reynold*  v.  Newberry,  1  Ro.     Vol.  11.  547.    VoL  IS.  31.    2  E.  & 

420.     1  £.  &  Y.  259.  Y.  306. 

'  2  Wooci,   421.    2  E.  &  Y.  90. 
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tithe  ought  to  be  set  out  from.  th«  swath,  or  after  the  grass  had 
been  first  tedded ;  and  ^'  per  curiam^  the  tithe  was  properly  set 
out :  the  occupier  is  not  obliged  first  to  ted  the  grass,  unless  the 
usage  had  been  to  do  so.^    And  it  was  said  by  Aston,  J.,  that  the 
question  had  been  determined  before,  and  he  cited  S  P.  W.  55iO^, 
and  9  Mod.  117  ^ 
A  custom  to  let      But  the  cases  have  gone  still  fiurther,  and  it  has  been  held,  that 
hay  \ngnM       ^  custom  to  sct  out  the  tithe  of  hay  in  grass  cocks,  made  imme- 
SdStd*froS*"  ^^^y  *""^  *®  swath,  is  not  only  a  good  mode  of  tithing,  but  is 
the  twath,  hai     a  Sufficient  consideration  for  a  discharge  of  tithes  of  the  after- 
good  considera.   math.    Thus  in  the  case  of  Grene  t.  Austen  ^,  in  prohibitiaD,  it 
chw^'of  Shea    ^^  adjudged  to  be  a  good  custom  for  the  parishioners  to  mow  the 
of  the  aftermath,  grass,  and  at  their  own  costs  to  heap  the  grass  so  mown  *'  in 

cumuloa  vocaios  cocks'^,  and  to  set  out  erery  tenth  cock,  *^  «tc 
ifkde  congeshim^  tor  the  use  of  the  rector,  in  full  satisfaction  and 
discharge  of  all  tithes  whatsoerer  arising  upon  the  land  m  the 
same  year.  The  custom  is  so  fully  and  minutely  stated  in  the 
report  of  this  case,  as  to  make  it  quite  evident  that  the  cocks  were 
made  immediately  out  of  the  swath.  In  the  case  of  Hide  v.  EUis  ^, 
where  the  custom  was  to  ted  the  grass  and  put  it  into  codes  before 
it  was  tithed,  in  discharge  of  the  tithes  of  the  aftermath,  the 
same  principle  was  ftdly  recognised  by  the  court ;  for  it  was  said 
that  "  tithe  naturally  is  but  the  tenth  of  the  revenue  of  my 
ground,  and  not  of  my  labour  and  industry,  where  it  may  be  di- 
vided, a%  in  grasa  U  may;  and  in  divers  places  they  set  out  the 
tenth  acre  of  wood  standing,  and  so  of  grass.^  So,  in  Durrant  ▼. 
Booty  *,  the  plaintifi^,  in  prohibition,  made  a  suggestion  of  a  cus- 
tom in  almost  the  very  words  of  the  custom  alleged  in  the  case  of 
Orene  t.  Austen,  vis.  *^  that  every  p»son  having  or  possessii^ 
any  meadow  or  fiurm  in  any  one  year  within  the  parish  aforeaaidy 
and  the  lands,  limits,  and  titheable  places  thereof,  frtMKi  whence 
hi^  has  in  the  same  year  been  obtamed  and  has  arisen,  for  all  the 
time  aforesaid,  has  been  used  and  accustomed  in  every  year,  at  fit 

*  Fox  T.  Ayde,  mptL  '  H.  1619.  C  B.  Hob.  850.     1  E. 
«>  Smithson  t.  Dedson,  9  Mod.  117.     &  Y.  303.    Ghr.  498. 

1  E.kY.  801.    Ante,  SU.  *  £.  1701. C. B.  s  Lutw.  1071.     1 

*  E.  1606.  B.  R.  Ydv.  86.     1  K.     E.&  Y.  659.    Gw.  57S. 
&  Y.  164.     Gw.  226. 
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times  of  the  year,  to  mow  and  cut  the  gzass  growixig  upon  sudb 
haam  or  meadows,  at  hi»  own  costs  and  charges,  and  the  first 
mowth  of  sudi  grass,  after  the  mowing  onsl  euttmg  thereof^  un^ 
less  he  has  otherwise  agreed  with  the  vicar  of  the  parish  dinrdi 
of  6.  aforesaid,  or  his  fSyrmer  for  the  time  being  for  the  tithes 
thereof,  at  his  like  costs  and  ohaiges,  justly,  and  of  as  equal 
quttdtities  as  could  be,  without  fraud  or  deceit,  to  heap  upon  the 
same  meadows  andfiorms,  and  each  tenth  heap  thereof  so  heaped, 
to  divide  and  set  out  fiom  the  othor  nine  heq>s  to  the  use  of  the 
vicar,  be.  in  fiill  and  entire  contentment  mid  payment,  satisfiM^tion 
and  discfaaiy,  and  in  the  name  and  jdace  as  wdl  of  all  and  sin^ 
gular  the  tithes  of  that  grass  in  the  same  year  aiising,  &c.  as  of 
att  and  singdar  die  tithes  of  any  latter  mowth  £nHn  the  said  mea- 
dows and  farms  in.  the  same  year  arising,.  &c.  and  then  alleged 
that  the  vicar  lifadled  him  in  court  Christian  for  non-payment  of 
the  latter  mowth  of  clover-grass.  The  court  inclined  to  be  of 
opinion  that  a  prohibition  did  not  lie  in  such  case  without  the  al- 
l^ation  of  a  custom,  but  on  debate  of  counsel  on  both  sides  in 
the  case,  a  rule  for  a  prohibition  niri  was  made  absolute,  and  no 
diftxence  made  between  die  latter  mowth  of  dover-grass  and  or- 
dinaxy  grass.^  It  appears  by  the  report  that  the  authority  of  the 
casa  of  Grene  v.  Aust^i  was  expressly  recognised  by  the  court. 

These  authorities  seem  amply  sufficient  to  warrant  the  proposi- 
Sion,  diat  of  commooi  ri^bt  hay  is  titheable  in  the  swath.  It 
should  also  be  observed,  that  in  Fox  v.  Ayde  ^,  where  it  is  laid 
down  by  Lord  Chancellor  King,  as  an  estaUished  rule  of  law, 
that  the  fiumer  b  merely  bound  to  cut  down  the  grass  and  divide 
it  inio  ten  parts,  he  makes  no  menticm  of  putting  it  into  cocks.  And 
notwithstanding  the  doctrine  of  Lord  EUenborough,  in  Newman 
V.  Moi(^^,  no  previous  decision  nor  dictum  can  be  adduced  to 
ahenr,  that  settaog  out  the  grass  in  the  swath  is  not  a  good  method 
of  tithing  at  the  common  law ;  nor  does  it  appear  that  the  autho- 
rity of  the  cases  of  Grene  v.  Austen,  and  Durrant  v.  Booty,  has 
ever  been  guesdoned. 

As  to  the  Alleged  contradicdon  of  the  case  of  Hide  v.  Ellis,  in 

*  s  P.  Wmfl*  5S0.    Fit»CKb.  £2.        "»  io£ast,5.    s£.frY.5S5.  Gw. 
SE.&Y.JI1.    Gw*«S7.  1645. 
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modem  times,  it  will  be  seen^  that  it  is  entirely  without  found, 
ation.  Seyeral  cases,  it  is  true,  aie  to  be  met  with  in  Wood'^s  eel- 
lection  of  decrees,  in  which  it  has  beoi  held  that  the  tithes  of  hay 
are  payable  in  grass  cocks  *.  But  it  will  be  found  upon  examina- 
tion, that  they  are  all  cases  in  which  the  mode  of  tithing  in  grass 
cocks  was  set  up,  as  it  lawfully  might  be,  under  particnlar  leeal 
usages.  In  Reynolds  v.  Newberry  ^  such  a  custom  was  specially 
alleged  by  the  parson.  And  therefore,  if  any  certain  inference 
can  be  drawn  firom  these  cases,  they  are  authorities  to  shew,  tiiat 
this  mode  of  tithing  is  more  than  is  required  by  the  oommen  law. 
It  should,  howeYer,  be  mentioned,  that  although  it  seems  usdess^ 
and,  at  the  best,  mere  form,  to  set  up  the  general  role  of  law  in 
the  shape  of  a  local  custom,  yet  that  practice  was  by  no  means  un- 
common in  former  times. 
CioTor-iiay  heU  But,  ou  the  Other  hattd,  it  must  be  admitted,  that  in  the  case 
the  cock.  of  Collyer  V.  Howse  *  it  was  determined,  that  clover-hay  is  tithe- 

able  in  the  cock,  and  not  in  the  swath.  This  decision,  however, 
appears  to  be  founded  on  the  doctrine  laid  down  in  Ersldne  v. 
Ruffle^,  and  afterwards  adopted  in  the  case  of  Newman  v.  Mor- 
gan, that  the  swath  is  often  so  unequal,  that  it  cannot  be  fidrly 
divided.  But  there  seems  to  be  very  littie  weight  in  this  objeo- 
tion ;  for  where  the  ground  is  irregular,  the  quantity  may  be  ascer- 
tained by  measuring  the  length  of  the  swath ;  and  perhaps  witii 
more  exactness,  than  in  those  cases  where  the  titheable  artide  is 
divided  into  heaps  or  cocks ;  for  it  is  extremely  difBcult,  not  to 
say  impossible,  to  put  the  grass  into  heaps  of  predsely  the  same 
dimensions,  or,  indeed,  to  obtain  a  perfect  equality  of  division  by 
any  mode  of  tithing  that  can  possibly  be  suggested.  Besides,  in 
the  cases  ahready  mentioned,  of  Brograve  v.  Mace  *  and  Mead  v. 
Day  ^,  in  the  Exchequer,  a  custom  to  set  out  tithes  in  the  swath 
was  held  good,  altiiough  liable  to  the  same  objection,  which,  if  it 

*  Webb  V.  Gosden»  8  Wdod,  5.    I  o  1  Ro.  420.    1  £.  &  Y.  S59. 

£.  &  Y.  711.    Smithson  t.  Dodson^  «  T.  1797.  S  Anstr.  481.    3  Anstr. 

9  Mod.  117.    1  E.  &  Y.  801.    Ben-  954.    S  E.&  Y.  413.    Gw.  1489. 

dishv.Keinble»2Wood,345.  Crabbe  *  MS.  6w.  691.    2  E.&  Y.  235. 

V.  Hayne,  2  Wood,  421.    2  E.  &  Y,  *  s  Wood,  396. 

90.     Gw.  776.  (  Uil  1827.  JuL  31.  MS. 
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had  been  well  founcled,  voiild  have  been  fiital  to  the  custom. 
And  in  another  case  in  the  same  court  *,  a  custom  to  nud^e  grass 
into  hay,  and  then  to  put  it  into  stadcDe  or  wiadrows,  and  after- 
wards to  divide  the  rows  into  several  parts  as  near  as  might  be, 
and  to  set  out  one  eleventh  part  for  the  rector  **  without  quoil- 
ing**  the  same^,  was  held  to  be  a  good  custom.  So,  it  has  been 
hdd  sufficient  to  set  out  the  tithe  of  underwood  in  rows  as  the 
wood  is  feQed ;  and  where  a  rector  filed  a  bill  for  an  account  of 
wood  which  had  been  set  out  in  that  manner,  insisting  that  it 
ought  to  have  been  made  into  faggots  or  stacks  of  equal  size,  the 
bill  was  dismissed  with  costs  ^. 

Bat  admitting,  that  the  tithe  of  grass  cannot  be  fairly  and 
equally  divided  without  putting  it  into  cocks,  stUl  it  remains  a 
question,  whether  the  grass  is  to  be  cocked  out  of  the  swath,  or 
whether  it  is  first  to  be  tedded  and  spread  abroad,  and  partly 
made  into  hay.  As  to  this  point,  it  may  be  observed,  that  the 
nature  of  the  objection  to  tithing  it  in  the  swath  merely  requires 
that  it  should  be  put  together  in  equal  heaps ;  and  it  is  quite 
dear,  that  this  may  be  done  as  well  befiire  as  after  it  is  tedded. 

The  only  case  which  remains  to  be  noticed,  is  that  of  Brooke  The  cue  of 
V.  Power,  cited  by  Lord  EUenborough  firom  Wood^s  Decrees,  p^^^^  ^^ 
This  case,  which  appears  to  have  had  so  decbive  an  influence  "P°°  <»  New- 

'  *  *  man  r,  Moigao, 

upon  the  opinion  of  the  Court  of  King's  Bench  in  Newman  v.  bw  no  beuix^ 
Morgan,  and  which,  in  truth,  constitutes  the  sole  l^al  founda-  ^whe^^^ 
tion  of  the  detennination  of  that  case,  will,  upon  examination,  be  tSdedb^i^H 
found  to  have  no  bearing  whatever  upon  the  question  as  to  the  >•  ^^^ 
common  law  mode  of  tithing  grass ;  and  it  is  a  matter  of  astonish- 
ment that  it  should  ever  have  been  dted  as  an  authority  on  that 
subject.    The  bill  in  the  case  in  question  was  filed  by  the  rector 
of  Fryem  Bamet,  against  the  defendant  Power  and  two  other 
persons,  who  were  his  tenants,  fivr  an  account  of  tithes  subtracted 
by  them  at  difi*erent  periods,  ^*  since  Michaebnas  1773-'*    The 
defendant  Power,  who,  it  appears,  had  satisfied  the  rector  for  his 
^thes  up  to  that  period,  by  his  answer^  stated,  ^*  that  in  June 
1773  he  mowed  a  fidd  of  grass,  and  put  the  produce  thereof  into 

•  Kurd  V.  Buxton,  5  Wood,  379.  •  Bree  v.  Drew,  Scacc  Decree 

^  «  Quoiling  ",  or  coiling,  is  to  make     Book,  24th  Jime^  1790.    S  E.  ft  Y, 
it  up  into  round  heaps.  33*    Gw.  700. 
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giagg  cocks,  out  of  the  gwath,  and  duU  the  lector  having  xefofled 
to  tithe  it  in  that  way,  he  refused  to  set  ini  the  tithee  in  any 
other  maaner,  being  informed  by  some  of  ibe  oldest  inhabitanti, 
that  such  had  been  the  custom.^  The  olgect  of  the  defendant 
in  refismng  to  a  period  which  was  antecedent  to  the  time  conpi»- 
bended  in  the  bill,  is  quite  immaterial  to  the  present  cpmstian ; 
but  i^Hm  examining  the  decree  it  will  be  seen  that  it  is  satisfactoifly 
accounted  for,  and  explained,  when  it  is  connected  with  the  com. 
position  set  up  by  him  m  a  defence  against  the  demand  of  tithes 
in  kind  since  Michaelmas  177%  ^^^  which  in  leaUty  was  the 
only  question  in  the  suit  The  Goert,  after  reading  the  dqpesi. 
lions  of  seveml  witnesses,  ordered  the  defendants  *^  to  aooount  for 
the  aercral  dthes  and  other  mBlXiex^  demanded  by  the  biU^  widioat 
costs,""  that  is  to  say,  for  the  tithes  subtracted  since  MicfaaehnM 
1773-  It  is  quite  clear,  then,  that  this  case  has  been  wholly  nus- 
tatea,  and  that  it  does  not  afford  the  slightest  foundation  or  pre- 
tence £)r  asserting,  that  the  Court  either  directly  or  indirectly 
pponounoed  any  opinion  upon  the  mode  of  tithing  adopted  by  the 
defendant  in  June  1773  *' 

'By  these  authorities  it  plainly  appears,  that  the  case  of  New. 
man  v.  Morgan  was  decided  against  the  general  principle  of 
law,  and  in  direct  ^ypontion  to  a  sczies  of  judicial  decisions  and 
c|>inions,  and  mesely  upon  die  authority  of  a  case  which  has  no 


*  fifoolce  V.  PowcTj  4  WQe4»  01. 
The  4|reat  and  indeed  decisiw  in- 
flttODce  of  the  n^posed  authoiity  of 
this  case  of  Brooke  y.  Power,  upon 
the  determination  of  a  quesdon  of  so 
mnch  genenfl  importance  as  the  com- 
am  law  inode  ^  litlrfBg  hay,  any  be 
flWDlianad  as  •oaa  of  the  too  maay 
iastanoes  wiiich  ha¥a  occumd  linos 
the  pablication  of  Wood's  Decrees, 
of  the  indiscreet  and  mischievous  fa- 
cility with  which  the  authority  of 
cases  derived  frain  niat  source  has 
beau  wlmktat^  In  the  d^tenmnaion 
flf  ^gBJ  iprwtiww  XhceHremecan- 
tion  and  suspicion  wltjbwluph  tli^ 


oqgbt  to  be  received  as  andMnttios 
upon  points  of  law,  which  are  uiui»- 
ticed  hjf  contemporaiy  reporters,  and 
the  necessity  of  subjecting  them  to  a 
very  strict  examination  in  every  case, 
wliere  there  is  a  possHniity  of  a  donbt, 
and  snore  pavtieolariy  vWre  they 
seeaitete  opposed  to  prerioos  d»> 
osions,  cannot  he  loo  strongly  im- 
pressed upon  the  mind  of  the  reader. 
See  the  remarks  of  Sir  John  Leach, 
T^ce-Chancellor,  upon  Wood's  De- 
crees, in  die  case  of  BatdieHor  ▼. 
Hwallnnmh^  lofii^^mder  the  bead  of 
«  ikj|nipaBtiire ''• 
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bearing  whaieYer  upon  the  subject  Under  tbese  cueumBtaaees, 
and  widi  reference  to  some  other  modem  dedsioiis,  it  may  be 
reasonably  asked,  when  any  questiim  of  the  law  of  tithes  can  be 
considered  as  definitiTely  settled. 

It  appears,  then,  that  according  to  the  ancient  common  law 
mode  of  setting  oat  the  tithes  of  hay,  which  prevailed  without 
intemiption  until  the  contrary  doctrine  was  laid  down  in  the  case 
of  Newman  ▼.  Morgan,  the  occupia  is  not  obliged  to  make  the 
tithe  grass  into  hay,  nor  to  perform  any  port  of  the  process  of 
making  it  into  hay ;  he  is  only  bound  to  divide  it  into  ten  equal 
parts,  and  to  set  out  the  tenth  for  the  parson.  As  to  the  ques- 
tion, whether  the  tithe  may  bo  set  out  in  the  swath,  or  whether 
the  grass  is  first  to  be  put  into  heaps  or  grass-cocks,  the  first 
method  is  more  consistent  with  general  principles,  rad  is  also 
sanctioned  l^  respectaUe  authorities;  and  the  olgection,  that 
an  equal  division  of  the  gnass  cannot  be  made  when  it  is  in 
that  state,  seems  to  be  entitled  to  very  little  weight  But 
even  admitting  the  validity  of  diis  olgection,  still,  upon  gene- 
ral principle,  it  cannot  be  contended,  that  the  parishioner  is 
Ixmnd  to  do  more  than  heap  tiie  grass  into  equal  cocks  from  the 
swath. 

Howevw,  it  is  certain  that  by  custom  the  fanner  may  be  bound  By  special  cus- 
to  put  the  grass  into  cocks  before  it  is  tithed,  and  to  ted  it  befose  l^'^'^rtliS^ 
it  is  oocked;  or  to  set  out  the  tithe  in  windrows,  or  even  to  set  ^  ^^^  ^  ^ 

gnM  made  into 

it  out  in  hay^cedu  afker  it  has  been  nmde  into  perfect  htnf  K  But  peHecthay, 
although  the  books  do  not,  it  h  believed,  fiunish  many  instanoes  My^m^!^ 
of  customs  of  setting  out  titibes  in  hay-codis,  widiouft  some  con-  ^  ^  fvmer. 
rideralion  1^  way  of  recompenoe  to  the  farmer,  as  for  exam^, 
to  be  disohaiiged  of  the  tithes  of  the  aftennath,  yet  the  parson 
may,  by  ^eoial  custom,  be  entitted  to  have  his  tidie  set  ont  in 
any  of  the  modes  just  alluded  to,  or  even  made  into  perfect  hay, 

*  JoknsoD  T.  Awbiey,  Cbsw  BXbl  Ow.  ss6.    Reynolds  v.  NmRherry^.  l 

6Sa     1  £•  *  Y.  147.     Psrrey  V.  fta  490.  lfi.ilEY.a59.  Hide  v.  Ellis, 

Chauno^,  Noy.  15.    lS.lirY,l5S.  Hdx  sio.  l  fi.  fr  Y.  SOS.  Gw.  451. 

iUl  ▼.  Fediphfa,  Cto.  Jac  4a.    l  Webb  «.  Gosdea,  S VfoodfS,    l  J. 

£.  &  Y.  159.    Qm^  ssa.    Giswv.  &  Y.  71K     Fane  v.  SouthwsH,  2 

AutteD,  Yelv*  86.    l  E«  &  Y.  164.  Wood,  367. 
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without  giving  any  consideration  to  the  paridiioner,  either  bjr  dis- 
chaiging  him  from  tithes  of  the  second  crop  or  otherwise  ^ 
These  and  the  various  other  particular  local  customs  which 
have  been  mentioned  in  the  course  of  the  foregoing  observations, 
seem  to  have  originated  in  the  difficulty  and  inconvenience  to 
which  the  common  law  mode  of  tithing  hay  necessarily  subjects 
the  tithe  owner,  by  compelling  him,  as  it  unquestionably  does, 
to  make  his  tithe  grass  into  perfect  hay,  at  his  own  expense,  upon 
the  land  of  the  parishioner. 
Mode  of  tithing  No  definite  mode  of  setting  out  the  tithes  of  articles  cut  (or 
moi  fod^r^     ff^^^^  ^00^  ^o^  Cattle,  has  been  laid  down  by  any  judicial  decision. 

It  has,  indeed,  been  said  in  a  recent  case,  that  from  the  difficulty 
of  tithing  these  articles  when  they  are  cut  in  small  quantities  for 
daily  consumption,  they  must,  as  in  the  case  of  a^stment,  be  sa- 
tisfied by  a  pecuniary  payment  ^ ;  but  this  proposition,  which  has 
been  already  discussed  in  a  former  chapter*,  may  be  very  reason- 
ably questioned ;  and  it  seems,  that  as  there  is  not  in  tiiis  case,  as 
in  that  of  agistment,  an  absolute  impossiUlity  of  setting  out  the 
tithe,  the  fanner,  who  has  a  right,  and  may  be  compelled  to  set 
out  his  tithes  in  kind,  must  make  a  fiur  and  equal  division  of  the 
quantity  cut  down  at  each  cutting,  and  set  out  the  tenth  part  for 
the  tithe  owner,  who  must  be  content  to  take  his  tithes  according 
to  the  nature  of  the  subject. 
Tithet  ire  due  It  is  uow  scttied,  although  some  doubt  fonneriiy  psevttled  upon 
forXl^thf*  the  point',  tiiat,  of  common  right,  tithe  is  to  be  paid  of  after- 

matiis,  or  aftercrops  of  grass,  clover  and  the  like,  mown  firom  knd, 
which  has  been  befirae  mowed  in  the  same  year,  where  there  is  no 
prescription  or  custom  against  or  in  discharge  of  the  claim,  as  a 
custom  for  the  parishioner  to  make  the  first  math  into  hay,  or  to 
do  something  more  to  tiie  first  math  than  the  law  requires,  tar 

*  Fane  ▼.  Southwell,  £.  17S6.  8        'See  Aodrewi  ▼.  Lane,  £.  I6S3, 

Wood,  867.  MS.  Bri4g.  58S.  591.  692.     1 E.  &  Y. 

^  By  Alexander,  Chief  Baion,  in     S77.     Gw.  473.     Norton  ▼.  Brigs. 
Y.  Young,' A.  D.  1884.  M'Le-     Trim  1697.  l  Ld.  Raym.  848.    I  E. 


land,  lis.    3  E.  &  Y.  1148.    Gw.     &  Y.  684.    Morton  t.  Brigi,  S.  C.ft 
S055.  LutW.  1043.     Gw.  56U 

*  Ante,  54. 
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the  benefit  ef  the  parson,  in  discharge  of  the  aftermath  *•  The 
authorities  relating  to  customs  of  this  description  have  been  al- 
ready noticed^.  To  these  may  be  added,  a  case  cited  by  the 
court  in  Andrews  y.  Lane  ^.  A  man  prescribed,  when  the  grass 
grew  in  wet  pUices,  that  in  consideration  of  his  carrying  it  out  of 
the  watery  ground  to  a  drier  pkce  to  make  it  into  hay,  he  was 
discharged  of  the  tithes  of  the  aftermath ;  and  it  was  held  to  be 
a  good  modus  decimandi* 

The  payment  of  tithes  of  aftermath  is  an  exception  to  the 
general  rule,  that  tithes  shall  only  be  paid  ex  annuaiim  rena- 
vaniibua  aimul  et  sefnel.  It  is  supposed  io  have  been  intro- 
duced for  the  prevention  of  any  fraud  which  might  be  attempted 
against  the  parson,  by  an  imperfect  severance  of  the  first  crop. 

It  is  scarcely  necessary  to  mention,  that  tithes  are  payable  fi>r  Titha  an  due 
the  grass  of  pasture  lands,  which  is  too  rank  to  be  eaten  by  cattle,  mown  frami 
when  it  is  cut  and  made  into  hay  ^  tureiudi. 

3.  Wood. 

Tithes,  as  it  has  been  already  observed,  are  properly  payable  it  was  for  t  long 
for  such  things  only  as  are  annually  renewed.    For  this  reason  it  qll!^v,ndb!^ 


long  considered  a  very  doubtful  question,  at  the  common  law,  ^  ^^•^  ^^ 

*^  ^  ot  coniBoii  riffbt 

whether  tithes  of  wood  were  due  of  common  right,  or  by  custom  payaUe  for 
only.  And  even  so  latdy  as  the  year  1694,  in  a  case  which  was 
very  solemnly  argued  before  the  Court  of  King^s  Bench,  it  was 
the  opinion  of  I]i>lt,  Chief  Justice,  and  the  rest  of  the  judges, 
that  tithe-wood  was  properly  a  customary  tithe ;  although  they 
seemed  to  think  that  the  parson  might  claim  it  generally, 
without  allej^ng  any  special  custom  ^      However,  it  is  now 

"  MsBcall  T.  Price»  l  Ro.  S8.  6S.  Wood,  S50.  Amb.  S65.    8  E.  &  Y. 

170.    9  Bulstr.  sss.    1  E.  fr  Y.  S9  j.  SS7.    Gw.  970. 

Anon.  Cro.Car.  407.    lE.& Y. SSS.  ^  Ante, p.  6. 

Maigetts  V.  Batcher,  1  Wood,  910.  *  M&  Bri4g.  5S9.  591.  S92.    I  £. 


1  E.  &  Y.  530.     Hall  T.  Babb,   l  &  Y.  377.    Gw.  473. 

Wood,  990.    1  E.  &  Y.  541.    Dur-  «>  Crabbe  v.  Hayne,  H.  1749.  9 

not  V.  Booty,  9  Lutw.  1071.    l  E.  Wood,  491.    9  £.  &  Y.  90.    Gw. 

&  Y.  ^9.     Gw.  578.    Waterman  776. 

V.  Jones,  1  Wood,  463.    1  £.  &  Y.  •  Hicks  v.  Woodeson,  4  Mod.  394. 

€71.  Reynall  ▼.  Wills,  9  Wood,  944.  Comb.  403.    1  E.  &  Y.  599.    Gw. 

lE.ftY.  806.   Wood  ▼.  Harrison,  3  550. 
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settled,  tliat  at  the  oommon  law  and  by  general  rigbt,  tithes  ue 
payable  for  all  wood  except  timber  trees  of  the  growth  of  twnty 
Anciently  no      yoars  and  upwards.    But  although  the  law  is  now  firmly  esta- 
abie^ofwoocT^'  blished  on  this  foundation,  yet  it  is  certain  that  wood,  in  conse- 
quence of  its  not  being  in  its  nature  titheable,  was  not  in  ttud 
generally  liable  to  the  payment  of  tithes  for  several  oentnrieB 
after  the  first  introduction  of  tithes  into  this  kingdom,  although  it 
is  probable,  that  tithes  were  paid  of  it  in  particular  places  by  upe- 
The  earlier  ec-    cial  local  custom  at  a  much  earlier  period.    And  there  can  be  no 
n^i^Si^     ioubt,  that  in  ancient  times  this  exemption  was  fully  acknow- 
mention  of  tithes  lodged  even  by  the  ecclesiastical  law :  for  the  earlier  canons  and 

constitutions  for  the  payment  of  tithes,  although  they  are  in  many 
instances  very  minute  in  the  enumaration  of  the  various  artides 
of  which  tithes  are  declared  to  be  payable,  not  only  make  no 
mention  of  the  tithes  of  wood,  but  fi»r  the  most  port  expressly  en- 
join the  payment  of  tithes  upon  the  princi}de,  that  ttehe  k  pay- 
Laws  of  King  able  only  of  whatever  is  yearly  renewed*.  It  is  true,  that  the 
Confessor.^        payment  of  the  tenth  of  wood,  meadow,  waters,  osiers,  and  various 

other  things  is  enjoined  by  the  ecclesiastical  laws,  which  are  said 
to  have  been  made  by  King  Edward  the  Confessor  about  the 
year  1064;  but  these  laws  seem  to  relate  to  the  profits  of  wood, 
as  a  personal  tithe,  and  are,  besides,  of  very  questionable  au* 
thentidty ;  and  it  is  certain,  that  in  respect  to  the  tithes  of  wood, 
they  were  never  carried  into  execution. 
The  eonstitution  The  first  eoclesiastical  law  which  makes  mention  of  tithes  of 
Winch^"^  wood,  is  the  constitution  of  Archbishop  Winchelsea,  at  Merton, 
lating  to  tithes  i^  1306,  in  which  tithes  are  dedared  to  be  payable  of  **  the  pro- 
fits of  woods^  pannage  of  woods,  and  all  other  trees  if  sold,^  but 
as  this  canon  sets  out  with  a  declaration  that  ^^  by  command  of 
Holy  Scripture,  tithes  are  to  be  paid  entirely  and  without  dimi- 
nution of  all  things  thai  are  renewed  in  the  yeari*  and  it  is  not 
noticed  in  the  subse^ient  disputes  between  the  clergy  and  the 
laity,  upon  the  making  of  Archbishop  Stratford^s  constitution  re- 
specting the  tithes  of  wood,  it  is  probable  that  the  tithe  of  wood 

*  See  ArclilnBhop  Richard's  Can.  ssa  Archbishop  Edmund's  Can.  SmI 

4  B.&Y.  St7.    Hubert  Walter^  Leg.  Archbishop  Qtafs  Const.  4  E.  &  Y. 

Can.  at  York  and  Westm.  tftidl  Arch-  3S8.  Archbishop  Windieiiea's  Canst. 

bishop  Wethenhed's  Const  4  £.  &  Y.  4  fi.  ft  Y.  $2S. 
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mtended  to  lie  made  jNiyaMe  by  thecttHm  in  qneetioii,  iras  iDerely 

in  the  natiure  of  a  personal  tithe  of  the  annual  profits  made  by 

Ae  sale  of  diat  article.    At  all  events,  the  canon  of  Archbishop 

Wiochebea,  in  respect  to  wood,  was  never  received  into  practice^ 

and  it  seems  to  be  agreed  on  all  hands,  that  the  payment  of  tithe 

of  wood  as  A  predial  tithe,  was  first  enjoined  by  a  canon  or  oon- 

slitiition  made  in  a  oonvocadon  of  the  clergy,  held  nnder  Strata  ArcbUihop 

find,  Aithbuhop  of  Canterbury,  in  1343,  in  the  seventeenth  n^for  the^piy. 

jtmt  of  King  Edward  the  Third.    By  this  canon,  the  payment  ^^^J^  "^ 

ef  the  tidies  of  ';rood  is  directed  in  the  following  terms :  *^  Al« 

tliough  God  has  promised  abundance  of  all  things  to  those  that 

duly  pay  their  tithes ;  yet  to  our  grief,  some  of  our  province, 

oontmy  to  the  doctrine  of  the  old  and  new  Testament,  refuse  to 

pi^  tidie  to  Crod  and  die  churches,  to  which  they  are  notoriously 

due,  of  their  siha  emdua^  and  of  the  wood  cut  off  iGrom  cseduous 

trees^  (which  costs  less  labour  than  the  fruits  of  the  earth,)  on 

aoooimt  that  they  have  not  paid  such  ddies  in  time  past,  which 

they  judge  to  be  lawfbl,  as  established  by  long  custom,  and  they 

also  make  a  doubt  of  what  is  to  be  called  cseduous  wood.    We 

therafare  considering,  that  if  the  Church  has  been  for  a  long  time 

deftauded  of  her  right,  the  crime  is  not  lessened  but  increased, 

aad  tliat  fiMiine  and  want  of  all  things  oppress  those  who  do  not 

duly  psy  sudi  tithes,  declare  by  proviaon  of  this  council  that 

Mea  aedua  is  that  which,  whatever  be  the  kind  of  tree,  is  kept 

to  be  filled,  and  which  also  being  cut,  grows  again  from  the 

atampe  or  roots*  ;  and  that  a  real  predial  tithe  is  to  be  paid  of  it 

to  the  mother  churches,  and  that  the  possessors  of  such  woods  be 

eompelled  by  ecclesiastic  censure,  according  to  the  canons,  to  the 

payment  of  the  tithes  of  the  wood  itself  when  felled  in  them,  as 

of  hj^  and  oom.^^ 

In  loi^ect  to  these  canons^  it  is  to  be  observed,  that  although  Tlie  canon  of 
diey  were  mere  ecclesiastical  ordinances,  and  fonned  no  part  of  stntford,  au 
tlie  general  law  of  the  land,  and  consequently  were  not  binding  tJJo'^fc  no^Wnd- 
upon  the  laity  without  their  assent,  yet  by  their  religious  in*  laity,  teems  to 
£uence,  and  the  strictness  with  which  they  appear  to  have  been  the  practice  of 

paying  tithea  of 
•  **  SUvam  cseduam  lUam  fore  qua     habilis  ad  csedendum.** — Spelm.  ^^*^* 

cujuseunque  existens  generis  ari)oram        ^  Jo.  Bcc.  L.  1343.  5,  4,  5.    s  Sp. 
in  hoc  habeatur  ut  cAdatur,  ant  est     Con.  585.   3  E.  &  Y.  (^6. 
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enforced  in  the  spiritual  courts,  they  seem  to  have  iBtroduced  the 
practice  of  paying  tithes  of  underwood,  which,  partly  by  the  mere 
force  of  usage,  and  partly  by  the  compromise  whidi  took  place 
upon  the  passing  of  the  statute  45  Ed.  III.  c.  3. ',  at  length  be- 
came  b  part  of  the  general  law  of  the  land. 

This  view  of  the  ancient  practice  in  r^ard  to  the  payment  of 
tithes  of  wood,  may  perhaps  tend  to  clear  up  the  difficulty  which 
has  been  always  felt  in  accounting  for  the  origin  of  the  exemp- 
tions which  prevail  in  those  extensiYe  districts  called  the  Wealds 
of  Kent,  Sussex,  and  Surrey,  and  also  in  some  particular  hun- 
dreds in  other  parts  of  the  kingdom.  For  as  these  districts  hare 
always  consisted  principally  of  woodlands,  it  is  probable  that  the 
inhabitants,  who  had  a  greater  interest  in  resisting  the  payment  of 
tithes  of  wood  than  the  land-owners  of  the  kingdom  in  general, 
could  never  be  prevailed  upon  to  admit  any  usage  or  costom  in 
derogation  of  the  exemption  which  they  enjoyed  under  the  ori- 
ginal law.  It  should  however  be  observed,  that  although  in  these 
cases  the  exemption  was  originally  derived  under  the  general  law, 
yet  it  has  been  long  settled,  that  it  can  only  be  claimed  by  the 
occupiers  in  the  fwm  of  a  special  prescription  in  nan  deoimando. 
ArchUihop  But  it  is  very  material  to  remark,  that  the  proviaona  of  the 

nonu  to'tbT  Constitution  of  Archbishop  Stratford,  in  respect  to  the  definition 
ti^esof  jtfw  of  ^^^  aeduay  have  never  been  recognised  by  the  general  law 
reeeived  by  the  of  the  realm.  For  Mca  aedua,  as  it  is  there  defined,  oompre- 
commcnhw.      ^^^^^  ^^y  jj  ^^^  ^jj^,^  j^^  actuaUy  gTown  fi»m  the  stump 

or  root  of  a  tree  which  has  been  before  cut  down,  but  also  all 
wood  which  is  in  its  nature  capable  of  growing  again  after  it  has 
been  cut,  whatever  may  be  its  species,  age,  or  siae ;  and  conse- 
quently the  constitution  extends  to  all  kinds  of  wood,  whether 
timber  or  underwood,  without  exception  ^,  although  it  is  probable, 

*  This  statute  leems  by  implication  not  expressly  grants  that  the  prolubi- 
to  fffe  the  deiBy  the  tithes  of  under-  tion  in  that  case  of  tithe  wood  shonld 
woody  and  more  especially  of  timber  lie  so  largely  as  some  say  it  I17  by 
trees  of  less  than  twenty  years'  growth,  the  eommon  law.** 
In  the  Doctor  and  Student,  Dial.  S.  ^  Year-book,  So  Ed.  III.  10.  Si.  1 
cap.  45.  it  is  said,  that  the  statute  was  E.  &  Y.  24.  This  construction  is  ex- 
made,**  as  it  seemeth,  more  at  the  pressly  laid  down  by  Lyndwood,Capu 
calling  on  of  the  spiritualty  than  of  Quanquam  solventibus,  verbo*  renas- 
the  teroporalty ;  for  the  statute  doth  citur ;  and  he  concludes  his  comment 
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that  it  was  intended  to  apply  more  particularly  to  trees  actually 
growing  from  the  stools  or  roots  of  trees  formerly  cut  down,  and 
which  for  that  reason  were  accounted  cseduous. 

But  the  common  law  always  made  a  very  material  distindion  Distinction  be- 
between  coppice  and  underwood  and  timber  trees,  and  would  S^wdtimber 
never  pennit  any  tithes  to  be  taken,  except  of  coppice  and  under-  trees  at  the  com- 
wood ;  for  although  the  general  rule,  that  tithes  are  to  be  paid  of 
such  things  only  as  are  annually  r^ewed,  has  been  found  insuffi- 
cient to  protect  coppice  and  underwood  from  the  payment  of  tithes, 
because,  as  it  is  said,  such  wood  is  usually  felled  at  stated  inter- 
vals, and  yidds  a  certain  periodical  profit  *,  yet  there  is  another, 
and,  as  it  has  always  been  considered,  an  insuperable  objection  at  Tithes  were 
the  common  law  to  the  payment  of  tithes  of  timber  trees,  namely,  UMTcommoalaw 
that  they  are  parcel  of  the  inheritance,  and  indeed  an  inheritance  ^L^"*^  ^'^^^ 

''  *  '  because  they  are 

io  themselves,  and  therefore  exempt  under  the  general  rule  of  not  only  pucei 

law,  that  tithes  are  not  to  be  paid  of  the  inheritance,  but  only  of  ance^  but  an  in- 

the  fruits  of  the  inheritance ;  as  in  the  case  of  copper,  lead,  and  ^^[^{1^^ 

coal  mines,  and  other  things  which  are  of  the  substance  of  the 

earth:  and  for  this  reason,    at    the   common  law,  no  tithes 

were  ever  payable  of  any  trees  which  were  timber  either  by  law 

or  custom.     Thus,  in  the  Year-Book  60  Ed.  III.  10.  21.,  which 

has  always  been  considered  a  case  of  great   authority,  and 

where  the  prohibition  was  issued  at  the  common  law  without  any 

mention  of  the  statute,  it  was  said  by  Belknap,  only  five  years  after 

the  time  of  the  passing  of  the  statute,  that  ^^  it  was  never  seen  that 

tidies  should  be  paid,  either  of  great  trees  (^TO«6oJs),  or  of  timber 

{mereane).'^^    So  in  the  Year-Book  9  Hen.  VI.  it  is  said  that 

the  common  law  is  a  prohibition  in  itself,  that  one  shall  not  have 

tithe  of  great  trees  as  aiha  c<Bdua^  for  the  46  Ed.  III.,  which 

(^ves  a  prohibition,  gives  it  as  it  was  before ;  by  which  it  appears 

00  this  part  of  the  canon  in  these  by  the  statute  of  43  Eliz.  c.8.  for  the 

wordsy  *'  £t  nota  qu6d  secundikm  pri-  relief  of  the  poor ;   by  this  statute 

mum  dictum  hie  positum  satis  colli-  saleable  underwoods  are  rateable,  but 

gitur,  qu6d  de  grossis  arboribus  pros-  timber  is  not. 
tratu  solvendflB  sunt  decimie."  ^  Meresme,  or  meritme,  properly 

*  The  same   itistinction  between  signifies  wood  fit  to  be  used  for  build- 
timber  and  underwood  is  recognized  ing. 

VOL.  I.  Q 


226  THIK68   TITHEABLE   OF   COMMON    EIGHT.       [CHAP.  TI. 

that  it  Udd  at  oommoii  law  ^.  Bat  although  no  tithes  vene  of 
right  payable  for  timber  trees,  yet  it  appears  that  the  inflwpwfe  of 
Archbishop  Stratford's  canon  was  not  confined  to  the  ecdesiastkal 
courts ;  fi>r  the  granting  of  prohibitions  experienced  so  many  in- 
terruptions in  the  temporal  courts,  and  proTied  so  iMiffirimit  a 
protection  against  the  numerous  suits  which  were  instkutad  fiv 
tithes  of  timber  trees,  under  the  denominatioa  of  8iha  aadmoy 
that  it  was  found  necessary  to  confirm  the  ancient  rule  of  the 
common  law  by  a  positive  legislatiye  enactment  But  this  was 
not  accompUshed  without  a  very  long  and  serious  straggle.  The 
canon  was  indeed  immediately  opposed  by  the  Commons  in  par- 
liament, and  a  petition  or  bill  was  preferred  by  them  against  the 
demand  of  tithes  of  wood,  in  that  and  in  every  succeeding  par- 
liament  down  to  the  forty-fifth  year  of  King  Edward  the  Third ; 
but  they  were  unable  to  obtain  the  assent  of  the  other  bnmches 
of  the  legislature  to  these  petitions.  However,  at  length,  upon 
the  petition  of  the  temporal  lords  and  the  commons  in  the  parha- 
The  sutute  of  ment  of  the  45th  £d.  III.,  a  statute,  which  is  commonly  called 
8m  commonly '  ^^  Statute  of  ^IvG  cisdua,  was  made  in  the  fiJlowing  tems:  *' At 
^^v^^m^  the  complaint  of  the  great  men  and  ooounons,  shewing  by  Am 

petition  that  whereas  diey  sell  their  great  wood  (gras  hois)  of  the  age 
of  twenty  years,  thirty  years,  finrty  years,  or  of  greater  age,  to  mer- 
chants,  to  their  own  profit,  or  in  aid  of  the  King  in  his  wars,  parsons 
and  vicars  of  holy  church  implead  and  trouble  the  said  merchants 
in  the  spritual  court  for  tithes  of  the  said  wood,  in  the  name  of  the 
words  Mva  ccBdua^  whereby  they  cannot  sell  their  woods  to  the 
true  vahie,  to  the  great  damage  of  them  and  the  realm;  it  is  or- 
dained and  established,  that  a  prohilntion  in  this  case  shall  be 
•  granted,  and  upon  the  same  an  attachment,  as  it  has  been  used 

before  this  time.'"  But  it  should  be  observed,  that  die  petition, 
as  it  is  set  forth  in  the  2  Rot.  Pari.  305,  proceeds  thus :  *^  They 
therefore  pray  the  King  and  his  council  that  they  will  apply  a 
suitable  remedy,  and  openly  declare  and  interpret  these  words, 
silva  ccBdtia^  as  in  the  imderstanding  of  the  commons,  underwood 
\&  con^rised  in  these  words  Moa  ccdduet^  and  not  trees  of  such 

*  9  Hen.  VI.  5^.  42.    1  £.  ft  Y.  S6. 


«VCT.  I.]  TBIKGS  TTTKBABLE   OP  COICMOK   ftmttT.  237 

age.  Let  a  prohHiitioo,  ke,'^  This  passage,  which  is  omitted  in 
the  priiited  statute  book,  is  important,  as  shewing  diat  the  statute 
was  passed  in  expvess  opposition  to  the  canon  of  Archbishop 
StiatfDid* 

This  act  of  the  45  Ed.  III.,  in  consequence  of  a  pretence  The  sutute  of 
xsiaed  Iqr  the  cUsrgy  that  it  was  not  duly  passed  into  a  law,  was  ^  confimi^ 
con&med  by  another  statute  passed  in  the  next  parliament  in  ^y  ^^f ^  ^^}* 

^  ^  1  of  parliaiQent. 

47  £d.  III.,  and  afterwaids  by  two  statutes  in  8  Ric.  II.  and 
9  Hea.  VI.  And  fiirdi^,  by  the  sutute  of  2  &  3  Ed.  VI.  c.  la 
toit  Ae  recovseiy  of  tithes  it  is  prorided,  that  the  act  shall  not 
extend  to  ffye  any  lainiiAer  at  judge  ecclesiastical  any  jurisdiction 
to  hold  fiu  of  any  matter,  cause,  or  thing,  being  contrary  or  re- 
pugnant to  or  against  die  eifect,  interest,  or  meaning  of  the  sta- 
tute of  Westminster  second,  the  fifth  chapter,  ^e  statutes  of 
ariieuii  dtai^  circumspecti  agaiiSf  Mva  eMhta^  &c. 


The  construction  of  this  statute  of  siha  eadua^  which  is  un^  By  the  conmiMi 
ipiestionabiy  declaratory  of  the  common  law,  has  always  been,  ihe'aututeof 
that  tihe  voids  gros  bois  extend  to  all  trees  whatsoeyer  which  are  f^  ''?^f '  *" 

^  trees  which  are 

limber  by  law  or  custom ;  and  that  where  a  tree  is  timber,  either  timber  by  law  or 

-  1  •■«»  *■•.•«         custom  and  of 

ij  coaiimon  law  or  custom,  and  of  twenty  years^  growiji,  it  is  free  twenty  yean* 
fiooB  the  payment  of  tithes  •.    And  there  is  no  disdnetion  in  this  §[^^''^^ 

*  S  Inst  645.  Yeav^booka,  ll  Hen.  355.    1  E.  &  Y.  255.    Gw.  358.  n. 

fV.  89.  48.     1  E.  &  Y.  28.    9  Hen.  Pinder  v.  Spencer,  Noy.  so.     1  E.  & 

VL  56.  AH.    I  £.  &  T.  56.    Soby  r.  Y.  289.    Guffly  v.  Pindar,  Hob.  219. 

Molins,  Plowd.  468.     1  E.  &  Y.  60.  1  E.  &  Y.  295.    Wright  v.  Powie,  2 

Ov.  19S^    Foitar  if.  L«onard,  Cro.  ^10.88.    I  E.  &  Y.  505.    Ow.  S57. 

£L  1.    1  B»  &  Y.  82.    Dawt  t.  MoI<-  Yiobt  of  Wmnsboroiigh'fl  case,  litt 

hm,  a  Leon*  79.      l  fi.  &  Y.  86.  Aep.  146.    l  E.&  Y.  362.    Layfield 

Ramif  8  caie,  MS.  Hargr.  No.  50.  46.  t.  Cowper,  l  Wood,  830.    l  E.  &  Y. 

tu    1  B.  ft  Y.  108.    Gw.  165«    Ram  591.    Fox  v.  Thexton,  12  Mod.  524. 

T.  Patemoa,  t  WeK^t  Rep.  205.  b.   !  I  E.  ft  Y.  642.  Burrell  v.  Greenacres, 

£.ftY.  1S8.    HolMday  ▼.  Le^  Moo.  1  Wood,  404.    lE.ftY.647.    Dike 

MSI.    1  £.  ft  Y.  U8.    Broke  v.  Ro-  ▼.  Brown,  2  Ld.  Raym.  885.    1  E.  ft 

^on.  Moo.  008.     1  E.  ft  Y.  158.  Y.  647.    Anon.  7  Mod.  157.    l  E. 

R^Dokl's  ease.  Moo.  762.    1  E.  ft  ft  Y.  €51.  Bibye  ▼.  Huxley^  2  Wood, 

Y.  UQ.    Dr.  Newtnen't  case,  Godb.  257.     i  £.  ft  Y.  805.     Gw.  657. 

175.     1  £.  ft  Y.  192.     Stampe  v.  Thampton  v.  Holt,  2  Wood,  269.    1 

GUnSQiiy  1  Ro.  100.    1  fi.  &  Y.  254.  fi.  ft  Y.  827.    Gw.  671.    Walton  t. 

Man  T.  Somerton,  l  Br.  ft  O.  94w    1  Tryon,  M6w  2  E.  ft  J.  123.    Gw. 

£.  ft  Y.  172.  Lapthome'f  case,  1  Ro.  827.    Amb.  ISO.    1  Dick.  244. 
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or  pollards,  are 
free  from  the 
payment  of 
tithes. 


Oak,  a&hy  and 
elm  trees  are 
t»mber  by  law. 
No  other  trees 
are  timber  ex- 
cept by  the  cus- 
tom of  the 
country  or 
parish. 


Any  kind  of  tree 
may  be  timber 
by  the  custom 
of  the  counliy. 


respect  between  pollards  and  other  timb»  trees,  for  pollards  of 
twenty  years^  growth  are  privileged  as  timber^.  But  the  statute 
does  not  extend  to  any  trees  which  are  not  timber  by  law  or  cus- 
tom, although  they  are  above  the  growth  of  twenty  years,  nor  to 
any  timber  trees  which  are  under  the  age  of  twenty  years  ^. 

The  trees  which  are  timber  by  law  are,  oak,  ash,  and  ehn, 
which  are  accounted  timber  in  all  countries  and  places.  All  trees 
whatsoever,  except  oak,  ash,  and  elm,  are  considered  as  coming 
under  the  description  of  coppice  and  underwood,  and  ate  liable  to 
the  payment  of  tithes,  unless  they  are  shewn  to  be^  limber  by  the 
custom  and  reputation  of  the  country  or  parish^.  Where  trees,  of 
whatever  species,  are  timber  by  custom,  and  of  more  than  twenty 
years^  growth,  they  are  entitled  to  the  same  privilq^  of  exemp- 
tion as  trees  which  are  timber  by  law. 

•In  respect  to  the  various  kinds  of  trees  which  may  become 
timber  by  the  custom  of  the  country,  it  has  been  said,  that  some 
trees,  as  alders,  hazels,  hollies,  and  others,  are  of  so  mean  account 
in  this  respect,  that  no  custom  or  reputation  as  to  them  appears 
ever  to  have  been  set  up  and  insisted  on  ^.  But  although  there 
may  be  some  trees  which,  from  their  nature,  are,  in  point  of  fict, 
incapable  of  becoming  timber  by  custom,  yet  this  circumstance 
does  not  interfere  with  the  general  rule  of  law,  by  which  any  other 
tree  besides  oak,  ash,  and  elm  may  be  timber  by  the  custom  of 
the  country  ^.     And  it  is  to  be  observed,  that  prohibitions  have 


*  Walton  V.  Tryon,  supr^  *.  North- 
leigh  ▼.  Collard,  1  Wood,  82S.  1  £. 
&  Y.  589.  Gw.  835.  Morden  ▼• 
Knight,  8  Wood,  478.  2£.&  Y.  129. 
Gw.  841. 

^  8  Inst  648.  648.  Foster  ▼•  Leo- 
nard, Cro.  £1. 1.  1  £.  &  Y.  88.  ICan 
▼.  Somerton,  1  Br.  &  G.  94.  1  £.  & 
Y.  178. 

*  1  Inst.  53.  a.  3  Inst  643.  Degge, 
Part  II.  Chap.  IV.  p.  844.  Toller, 
101.  Although  the  books  speak  ge- 
nerally of  the  custom  of  a  county ^  or 
the  custom  oilhe  country,  yet  it  seems 
that  the  issue  may  be,  whether,  from 


time  whereof  the  memory  of  man  is 
not  to  the  contrary,  the  species  of 
trees  of  which  tithes  are  demanded, 
are  and  have  been  accounted  timber 
or  not,  by  the  custom  of  the  parisk, 
as  well  as  of  the  county,  or  of  the 
country.  See  Abbott  v.  Ificki,  I 
Wood,  319.  1  E.  &  Y.  584.  Gw. 
838,  in  notis.  Walton  t.  Tiyon,  MS. 
8  E.  &  Y.  183.  Gw.  887.  Duke  of 
Chandos  v.  Talbot,  8  P.  Wms.  601. 

*  Toller,  105. 

•  See  Duke  of  Chandos  v.  Talbot, 
8  P.  Wms.  601. 
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been  granted  to  libels  for  tithes  of  several  of  the  trees  which  have 
been  just  alluded  to,  vhere  they  have  been  alleged  to  be  timber 
by  the  custom  of  the  country ;  as,  for  instance,  willow  *,  holly, 
whitethorn,  maple*',  and  cherry  *.  In  respect  to  asp,  it  has  been 
held  to  be  gross  wood,  because  it  may  serve  for  building  or  repa- 
ration ;  indeed  it  would  appear  by  the  cases  relating  to  that  spe- 
cies of  wood,  that  it  was  formerly  admitted  to  be  timber  by  the 
general  custom  of  the  reahn  ^.  Beech,  although  not  timber  by  law, 
is,  it  is  believed,  timber  by  the  custom  of  almost  every  country  ^, 
and  particularly  in  Buckinghamshire;  indeed,  it  seems  that  the  law 
will  take  notice  that  it  is  so  considered  in  that  county^,  which,  ac- 
cording to  Lord  Coke,  had  its  name  from  the  beeches  there,  the 
word  buck  signifying  a  beech,  and  he  says,  that  it  is  good  timber 
in  that  county,  and  therefore  it  was  adjudged,  in  Sir  Edward 
Carey^s  case  <,  that  waste  lies  for  such  beeches  there.  But,  gene- 
rally  speaking,  the  fact  that  wood  is  timber  by  the  aistom  of  the 
country  must  be  proved  by  positive  evidence,  and  it  is  a  question 
to  be  decided  by  a  jury.  In  the  case  of  the  Duke  of  Chandos  v. 
Talbot  ^f  Lord  Chancellor  King  directed  an  issue,  to  try  whether 
walnut  trees,  yew,  cherry,  crab,  lime,  and  horse-chestnut  trees,  or 
any  of  them,  were  by  the  custom  of  the  country  to  be  accounted 
timber,  and  observed,  that  it  is  the  custom  of  the  country  that 
makes  some  trees  timber,  which  in  their  nature,  generally  speak- 
ing, are  not  so,  as  horse-chestnut  and  lime  trees,  so  of  birch, 
beech,  and  asp ;  especially  in  countries  where  timber  is  scarce. 


*  Pinder  v.  Spencer,  Noy.  so.  I 
£.  &  Y.  289.  Guffly  V.  Pindar,  Hob. 
SI  9.     1 E.  &  Y.  S95. 

^  Pinder  v.  Spencer,  supri  *. 

*  Wright  V,  Powle,  2  Ro.  83.  i 
£.  &  Y.  305. 

'  2  Inst  645.  Parson  of  Ramsey's' 
case.  Golds.  161.  1  £.  &  Y.  155. 
Wright  V.  Powle,  2  Ro.  83.  1  £.  & 
Y.  505. 

*  Daws  y.  MoUins,  2  Leon.  79.  1 
E.  &  Y.  86.  Holliday  v.  Lee,  Moo. 
551.  lE.&Y.  136.  Manv.  Somer- 
ton,  1  Br.  &  G.  94.    i  £•  &  Y.  172. 


Li^thome's  case,  1  Ra  S55.  i  E.- 
&  Y.  255.  Gw.  358.  n.  Pmder  v. 
Spencer,  Noy.  30.  i  E.  &  Y.  289. 
Wright  y.  Powle,  2  Ro.  83.  1  E.  & 
Y.  305.  Abbott  y.  Hicks,  1  Wood, 
319.  1 E.  &  Y.  584.  Btbye  y.  Hux- 
ley, 2  Wood,  237.  1  £.  &  Y.  805. 
Gw.  657.  Walton  y.  Tryon,  MS.  2 
£.  &  Y.  123.    Gw.  827. 

'  Man  y.  Somerton,  supr^  *.  Lap- 
thome's  case,  supnb  *.  Sir  Edward 
Gary's  case,  dted  ibid. 

'  Cited  in  Lapthome's  case,  supr& '• 
.  »•  2  P.  Wins.  601. 
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There  ii  no  dis- 
tinction as  to 
the  privilege  of 
exemption  be- 
tween trees 
which  are  timber 
by  lair,  and 
Chose  which  are 
timber  by  cus- 
tom. 

The  occasional 
or  actual  use  of 
wood  as  timber, 
u  not  a  sufficient 
ground  of  ex- 
emption. 


Timber  cannot 
be  made  tithe- 
able  by  its  sub- 
sequent use. 


Ko  tithes  are 
payable  for  do- 
tards or  rotten 
timber  trees  cut 
down  for  fueL 

The  branches, 
loppings,  and 
bairk  of  timber 
trees  are  ex- 
empt. 


It  appears  by  many  of  the  anthoritica  already  cited,  that  there 
is  no  distinction  as  to  any  of  the  privileges  of  exemption  firom 
payment  of  tithes,  between  wood  which  ia  timber  by  htw,  and  that 
which  is  reputed  to  be  timber  by  the  custom  of  the  country  *. 

But  it  is  to  be  observed,  that  the  occasional  application  of  wood 
for  the  purposes  of  timber,  will  not  exempt  it  from  the  payment 
of  tithe,  and  therefore  where  a  suit  is  instituted  for  the  tithes  of 
wood  which  is  not  timber  by  law,  it  is*  aot  a  snffident  ground  of 
exemption  to  shew  that  the  particular  wood  of  which  tithes  are 
demanded  in  the  suit,  has  been  actually  used  as  timber ;  for  the 
material  question  of  fact  is,  whether  the  wood  be  timber  by  the 
general  custom  of  the  country,  or  parish  ^.  And  upon  the  same 
principle,  wood,  which  is  timber  by  law,  or  merely  by  the  r^xuta- 
tton  and  custom  of  the  country  or  parish,  cannot  be  made  tithe* 
able  by  the  subsequent  use  and  application  of  it  to  meaner  pur. 
poses  ^*  Thus^  trees  once  privileged  as  timber,  although  they  have 
become  dotards,  or  have  beenfor  a  long  time  dead  and  rotten,  and 
are  cut  down  for  firewood^,  shall  not  pay  tithes,  on  account  of 
the  inheritance  which  was  once  in  them. 

Where  a  tree  is  privilqped  as  timber,  the  privilege  of  exemp- 
tion from  tithes  extends  to  the  branches,  loppings,  and  bark, 
as  well  as  the  body^. 


■  See  Walton  v.  Tryon,  MS.  2  E. 
&  Y.  1S3.     Gw.  S27. 
^  See  Walton  v.  Tiyon,  tuprs  *. 

*  Walton  V.  Tryon,  supra*.  Mor- 
deo  V.  Kaight,  s  Wood,  478.  a  £. 
&  Y.  lfl»»    Ow.  841. 

*  Si  Inst.  648.  Run  v.  Petensoa, 
2  Were'8  Reporti,  S08.  b«  1 E.  fir  Y. 
las.  Hollidagr  t.  Lee,  Moo.  551.  I 
E.  &  Y.  138.  Sampson  v.  Worthing. 
tOH»  1 1  Coi  4t.  b.  in  IMati^s  caae,  1 
B.  ft  Y.  158*  Broke  v.  Rogers,  Moou 
90S.  1  E.  &  Y.  1 58*  Stampe  v.  Qjn^ 
toD»  1  R04  lOOi  I  fi.  ft  Y.984b  Scott 
Vk  Sjffe^  2  Rd.  495L     ifii&Y.  387w 

*  Soby  V.  MoKb%  Ptswd.  4Sd.  1 
E:ftY.sei  Riaai^BCQae|MS.IIargr. 
No.  50. 46.  b.    iSwftY.lbs.  Ram 


V.  Patenson,  2  Were*8  Rep.  205.  b. 
1  E.  ft  Y.  133.  Sampson  v.  Wortb- 
ington,  1 1  Co.  49.  b.  supra  *.  Broke 
V.  Rogers,  Moo.  908.  1  E.  ft  Y.  158. 
Reynold'i  ease,  Moo.  7C3,  1  E.  & 
Y.  Ida  Dr.  Newinao's  caie,  Codb. 
175.  lE.&Y.  192.  DictperCokev 
1  Ro.  Abr.  640.  Stampe  v.  Ointoo, 
1  Rok  100.  1  E.  ft  Y.  294.  Scott  T. 
Eyre,  2  Ro.  495.  1  E.  ft  Y.  387. 
Viear  of  Wainsborough's  cfeM^  LitL 
Eepi  148.  1  E»  ft  Y.  362.  Nortk- 
lei^  V.  CctUanl,  1  Wood,  S2S.  i  & 
ft  Y.  589.  Layfield  v.  Cow^,  t 
Wooi^  880t  1  &  ft  Y.  39U  Bfte 
VI  Btowi^  2  Ld.  Rayai.  85a.  I  B»  ft 
Y.  S47.  Anon,  it  Mod.  5d4.  i  & 
ft  Y.  651.  GreeawaywEirlefltfKt* 
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Bat  in  respect  to  die  loppings  of  timber  trees,  it  is  to  be  ob*  in  certain  cases 
serred,  that  if  a  tree  be  lopped  before  it  is  of  twenty  years^  growth^  payabinf  the 
and  then  after  the  twenty  years,  and  when  it  is  become  timber,  it  ||'/,X"ft!^^^*^ 
be  lopped  evoy  ten  or  seven  years,  or  at  any  less  interval  than  ^'  i>>^i)  >yas  lopped 

before  it  was  of 

twenty  years,  tithes  are  payable  for  such  loppings  ^.     But  when  twenty  years* 

a  tree  has  once  attained  the  age  of  twenty  years  without  having  s^^^^^* 
been  lopped,  no  tithes-  shall  be  paid  for  the  loppings  which  may 
be  afterwards  cut  firom  it,  whatever  may  be  their  age  or  growth  ^. 

But  it  seems  that  no  tithes  are  due  of  the  Ic^ifMngs  of  a  tree  No  tithes  are 

which  was  under  the  age  of  twenty  years  when  it  was  first  lopped,,  ^^ngl  of  a  uL 

when  such  loppings  have  themselves  attained  the  age  of  twenty  ^Jlitni^T" 

years ;  finr  a  brandi  may  be  privil^red  by  age,  as  well  as  the  body.  ^^^  ^^  twenty 

▼ears*  growth* 

There  is  pesbape,  no  positive  and  esqprtBs  ad|adication  to  that  where  such  lop- 

e&ct,  yet  the  law  is  so  laid  down  in  the  early  case  of  Soby  ▼«  ^ifes  ^r  the^^e 

Molins*,  and  the  doctrine  appears  to  have  been  recogniaed  in  of  twenty  yoara. 

aUnost  all  the  cases  whidi  have  since  oocuned  on  the  subject  of 

the  tidies  of  loppmgs.    For  it  is  observable,  that  on  the  occasions 

alluded  to,  the  questi<m  as  to  the  liability  of  the  loppings  to 

the  payment  of  tithes,  was  always  expressly  confined  to  cases 

where  the  trees  were  usually  lopped  at  shorter  intervals  than 

twenty  years,  and  no  doubt  appears  to  have  been  suggested  as  to 

the  exemption  of  loppings  of  the  age  of  twenty  years.     Thus  in 

Rame^  case^,  it  was  said  by  Popham,  Chief  Justice,  **that  dthes 


1  >^ood,  479.  1  E.  &  Y.  677. 
Thoapion  v.  Holt»  s  Wood,  S6d»  i 
E.  &  Y.  827.     Walton  v.  Tryon,  Ma 

2  E.  &  Y.  183.  Gw.  827.  Morden 
▼.  Knight,  2  Wood,  478.  2  E.  &  Y. 
139.    Gw.  841. 

*  Rame's  case,  MS.  Hargr.  No.  50. 
46.  b.  1  E.  ft  Y.  108.  Broke  v. 
Rogen,  Moo.  908.  l  E.  &  Y.  158. 
^car  of  Wainsborough's  case,  litt 
R^  148.  1  E.  &  Y.  962.  Walton 
T.TiytMi^  sopnr^ 

^  Rame's  ease,  MS.  Haigr.  No.  50. 
46.  K  1  B.  ft  T.  108.  Ram  ▼.  Pft- 
tenson,  2  Were's  Rep.  203.  b.    i  E. 


ft  Y.  193.  Sampson  ▼.  Worthing* 
ton,  cited  in  Liford's  case,  1 1  Co.  48» 
b.  Broke  v.  Rpgers,  Moo.  908.  1 
E.  ft  Y.  158.  Reynold's  case.  Moo. 
762.  1  E.  &Y.  160.  Dr.  Newman's 
case,  Godb.  175.  1  £.  ft  Y.  192. 
Scott  ▼.  Eyre,  2  Ro.  495.  l  E.  ft  Y. 
337.  Vicar  of  Waiasborough's  casc^ 
Litt.  Rep,  148.  1 E.  ft  Y.  362.  Wal- 
ton T.  TiyoR,  MS.  9  £.  ft  T.  123. 

Gw.  827. 

"  Plowd.  468.     1  E»  ft  Y.  60. 

«  MS.  Hargr.  Mus.  Brit  No.  50. 
46.  b.    1  E.  ft  Y.  108. 
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may  be  paid  for  the  loppings,  and  yet  the  bodies  be  privileged. 
As  if  a  man  lop  a  tree  which  is  under  the  age  of  iw&aty  years, 
and  not  timber  at  the  time  of  the  lopping,  if  afterwards  the  tree 
become  timber,  and  above  twenty  years  of  age,  and  it  had  been 
used  to  be  lopped  every  twelve  or  fourteen  years,  it  shall  pay 
tithes ;  but  this  shall  be  by  the  usage :  and  he  said  there  were 
but  few  trees  in  England  of  this  nature.""  So  in  the  case  of  Ram 
V.  Patenson  ^,  it  is  stated  that  ^*  another  point  in  the  case  was 
this,  trees  were  not  lopped  for  twenty  years,  so  that  the  branches 
as  well  as  the  trees  were  discharged  of  tithes ;  and  afterwards 
these  same  trees  are  lopped  every  seven  years:  if  for  audi 
branches  which  were  not  of  the  age  of  twenty  years  tithes  should 
be  paid,  was  the  question.  And  they  all  held  that  they  shall  not 
pay  tithes,  for  as  the  body  is  privileged,  so  are  the  branches.'" 
Again  in  Broke  v.  Rogers  ^  it  was  held,  that  if  a  tree  be  lopped 
before  the  twenty  years,  and  after  the  twenty  years  be  lopped 
*^  every  ten  or  seven  years,^  tithes  shall  be  pud  of  such  loppings. 
The  case  of  Scott  v.  Eyre*^  is  another  authority  to  the  same  efiect 
So,  in  another  case,  it  was  expressly  laid  down  by  Lord  Coke, 
that  if  a  man  lop  oaks  within  the  age  of  twenty  years,  and  after- 
wards leave  the  tops  to  grow  above  twenty  years,  no  tithes  shall 
be  paid  of  them,  **  for  it  is  become  timber.^  ^ 
The  branches,  These  rules  respecting  the  branches,  lops,  and  bark  of  timber 

bark  of  pollards,  trees,  are  equally  applicable  to  pollards ;  for  a  pollard  of  more 
are  exempt.  ^jjj^  twenty  years'  growth  is  privileged  as  timber,  and,  as  Lord 
The  age  and  Hardwicke  observes,  is  often  good  timber^.  In  short,  it  appears  by 
t!^M«*the  only  ^  *^®  authorities,  with  the  exception  of  two  modem  cases,  that 
raquuitea  of  ex-  ^he  natural  species  and  the  age  of  the  tree  are  the  only  requisites 
*"^  *""'  of  exemption. 

A  distinction  has  In  the  two  cascs  which  have  been  just  alluded  to,  namely, 
twomodaii"      *hc  c*«e  of  Chichester  v.  Sheldon^,  before  Sir  Thomas  Plu- 

•  S  Were's  Rep.  205.  b.    1  £.  &     iss.    Gw.  827.    See  Northki^  ▼. 
Y.  155.  CoUard,  1  Wood,  528.    1  E.  &  Y. 

^  Moo.  908.    1  E.&  Y.  158.  589.     Morden  v.  Knight,  2  Wood, 

•  2  Ro,  495.     1  E.  &  Y.  337.  478.     2  E.  &  Y.  129.     Gw.  841. 

^  1  Ro.  Abr.  640.    4  E.&  Y.  507.        '  1  Turn.  245.    3  £.  &  Y.  1I02. 

•  Walton  V.  Tryon,  MS.  2  E.  &  Y.     Gw.  2072. 
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mer.  Master  of  the  Rolls  in  1823,  and  Evans  v.  Rowe,  de-  ctsetbetweta 
dded  in  the  Exchequer  Chamber  in  1826%  a  distinction  has  been  ^tlt  ^ 
taken  between  trees  which  have  been  produced  from  seed,  and  an<i  trees  spring- 

'^  'ing  fiom  stooli ; 

those  which  have  sprung  from  the  stools  of  trees  formerly  cut  down ;  in  these  cases 
and  it  has  been  held,  that  the  privilege  of  exemption  is  confined  u,™  latter  de- 
to  trees  of  the  fcamer  description ;  and  that  the  latter,  whatever  J^jto  UShe- 
may  be  their  species,  age,  or  growth,  are  liable  to  the  payment  of  ^^  although 

.  ,  they  were  of 

tltnes.  more  than 

In  the  principle  of  these  determinations  it  is  easy  to  recognise  !l^^^^'" 
the  doctrine  of  the  canon  of  Archbishop  Stratford.     Now  it  has  This  distiiiction 
been  akeady  seen  that  the  attempts  to  enforce  the  payment  of  JJ^y^t'llviTd 
tithes  of  wood,  according  to  the  provisions  of  the  canon  in  regard  ^  *^®."^  ^^ 
to  tithes  of  siloa  aedua^  in  opposition  to  the  rules  of  the  common  non  of  Arch- 
law,  were  the  immediate  occasion  of  the  passing  of  the  statute  of  andiTcieariyTO^ 
the  45th  of  Edw.  Ill ;  and  therefore  it  should  seem  that  this  dr-  vy^^^J^^ 

plsiii  and  CD- 

cumstance  alone  would  be  a  sufficient  ground  for  affirming  that  vious  construe- 
the  law  of  this  branch  of  the  subject  of  tithes  of  wood  cannot  be  tute  of  jsba 
considered  as  permanently  settled,  upon  the  foundation  of  the  two  ^^]^^^f 
decisions  which  have  been  just  referred  to.  But  although  it  can-*  the  common  law. 
not  be  denied,  that  this  distinction  between  the  legal  properties  of 
Umber  trees,  with  reference  to  the  mode  in  which  they  were 
originally  propagated,  is  contrary  to  the  plain  and  obvious  con- 
struction of  the  statute,  and  not  even  the  shadow  of  a  rational 
argument  has  ever  been  advanced  in  its  favour ;  yet,  as  the  two 
cases  in  which  it  has  been  permitted  to  prevail,  were  expressly 
declared  to  be  founded  upon  the  authority  of  prior  adjudications, 
and  are  also  the  latest  decisions,  and  the  subject  is  of  great 
public  importance,  it  is  impossible  to  pass  them  over  without  an 
examinadon  of  the  whole  question,  not  only  as  it  depends  upon 
reason  and  the  provisions  of  the  statute,  but  as  it  stands  upon  the 
decided  cases.  This  observation  however,  applies  more  particu- 
larly to  the  case  of  Evans  v.  Rowe,  because  in  that  case  it  was 
expressly  stated  by  the  Court,  that  they  felt  themselves  bound  by 
a  current  of  authorities  to  decide  that  the  trees  m  question  were 
titheable,  although  they  were  quite  satisfied,  that  upon  principle 
the  trees  in  question  were  not  liable  to  the  payment  of  tithes. 

•  1  M'Lel.  &  Y.  577. 


S34  THINGS    TITHBABLK   OF    COMMON    RIGHT.      [cHAF.  VI. 

The  general  The  ge&eral  qpiestiOQ  of  law  rdative  to  tlie  tithes  of  wood 

M  to  S^  BabiHty  g^owiiig  from  old  stools,  ptopeily  invoWes  two  points;  1.  Whether 
of  timber  trees     |xees,  which  are  in  their  nature  timber  trees,  and  of  die  ase  of 

spnngiQg  from  '  . 

stools  to  the  pay-  twenty  yeaTB  and  upwards^  and  which  have  been  rttsed  firom 

stools  or  roots  of  trees  which  have  been  before  cut  down^  are 
liable  to  the  payment  of  tithes  by  the  general  law.  2.  Whether 
trees  of  any  age  whatever,  springing  firom  the  stools  or  roots 
of  timber  trees  which  were  of  more  than  twenty  years^  growth  at 
the  time  when  they  were  felled,  are  privileged  &om  the  payment 
c^  tithes  by  the  privilege  of  the  parent  tree.  These  two  points 
have  been  sometimes  confounded;  but  as  Lord  Chief  Banm 
Alexander  has  observed,  they  manifestly  form  perfectly  distinct 
questions ;  the  first  point  being,  whether  the  trees  are  privileged 
per  sOy  by  reason  of  their  own  age,  independently  of  the  original 
tree ;  and  the  second,  whether  they  are  derivativdy  prisdleged  fay 
theorigixial  tree. 
Statemeat  and  I.  It  seems  proper  to  commence  the  discussLon  of  the  finst  ques- 
^^^^1^^  tion,  as  to  the  trees  which  are  themselves  of  the  age  of  twen^ 
Evans  ▼.  lUwe^  vesrs^  bv  SD  examination  of  the  case  of  Evans  v.  Bowe ;  becanse 

in  which  oak  . 

timber  trees  of     it  is  not  only  the  latest  decision,  bat  professes  to  be  made  up- 
y.:;:'g"^''^  <»n  a  review  of  aU  the  previous  eases.    In  the  case  of  £v»ns  v. 

?w^^re*bdd  *^^®»  •  ^^  ^^  ^^  ^y  ^^^  ^®^^'  ^^  Loveston  in  the  county 
to  be  titheabie      of  Pembroke,  for  the  tithes  of  oak  wood  cut  down  and  removed 

by  the  general 

lav.  by  one  of  the  defendants,  and  fer  the  tithe  of  the  bark  of  sndi 

wood.  The  bill  stated  that  the  wood  in  quesdon  grew,  not  fimn 
acoms,  aa  original  or  maiden  trees,  but  ftom  old  oak  stools,  be- 
longing to  trees  that  had  bean  felled  many  years  before;  aood  that 
the  ddfendanls  refused  to  set  out  or  make  compensation  for  the 
same^  because,  as  they  alleged,  it  was  groa  boia  above  the  age  of 
twenty  years,  and  exempt  fism  tithes.  The  bill  charged  that 
the  wood  was  not  gro&  boisy  and  <fid  not  grow  from  aoomsy  but 
fiom  old  stools.  The  defendants  by  their  answer  admitted,  dat 
the  oak  wood  grew  from  old  stools^  bat  they  insisted,  that  it  was 
not  tithesUe,  because  the  trees  were  upwards  of  eigh^  years  old 
al  the  time  when  t&ey  were  felbd.  They  also  stated,  that  it  wao 
the  custom  of  the  country  to  raise  timber  £n>m  the  stools  of  tim* 
her  trees,  and  not  from  acoms;  and  that  by  the  immemorial 
custom  of  the  country  no  tithes  hsd  been  paid  for  such  trees  afler 
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they  liad  attained  the  age  oi  twenty  years.  But  nd  to  the  last 
poiiit,  it  shoolcl  be  obaenred,  that  the  detennination  of  the  Court 
wft8  made  upon  the  genera)  law  aiid  without  referenee  to  any  cu$^ 
torn.  It  waa  proved  by  the  evidenee  in  the  cause,  that  the  wood 
was  of  various  ages,  from  sixty  to  ooe  hundred  years,  and  was  oC 
conaderable  dimensions ;  and  that  the  general  mode  of  raising: 
oak  timber  in  Pemfarokeshire  W|is  from  stools;  and  that  where  one 
treewas  grown  from  an  acom,  a  thousand  were  grown  from  stocds. 
The  defendant's  witnesses  also,  proved,  that  such  wood  was  not 
considered  in  the  neighbourhood  to  be  liable  to  the  payment  of 
tithes. 

The  cause  was  first  heard  on  the  S4th  of  Jone^  IKS,  in  the 
Exchequtf  Chamber,  before  the  late  Lord  Chief  Baron  Richanby 
who  on  that  occasion  entertained  great  doidit  as  to  the  law  of  the 
subject,  and  deferred  his  dectaien  until  he  had  looked  Into  the 
suthonties.  He  afterwards  directed  the  cause  to  be  brought 
hsftre  the  whole  Court  It  was  acQoidingly  heard  before  all  the 
judges  of  the  Court  of  Exchequer,  on  the  Ist  of  JiAy,  ISSM,  but 
judgement  was  again  postponed  until  the  7th  of  July,  ISSUs  when 
Lord  Chief  Baron  Alexander,  Mr.  Baron  Garret,  and  Mr.  Baron  Mr.  Baron  Gra. 
Hullock,  against  the  opinion  of  Mr.  Baron  Graham,  decreed  JiSi'L 
an  account  of  the  tithes  of  wood  demanded  by  the  bill,  with  ^st  of  the  Court 

^  of  Exchequer. 

costs  1^  to  the  time  of  the  first  hearing  of  the  cause.    The  whole  The  court  were 
Court  howeirer  were  clearly  of  opinion^  thai,  accordhig  to  the  ^d^uut, 
trae  construction  of  the  statute  of  the  4&h  Ed.  Ill,,  all  tceea  T^LP™"^!^ 

^  timber  trees  of 

which  sie  in  their  natinre  timber,  and  of  the  growth  of  tw«ijty  twenty  yean' 
yean,  are  prima  fade  within  die  {wovisions  of  that  act  of  parlia^  lo^  km^io^ 
meat,  and  thaA  upon  prindpk  the  plaiatiiF's  biH  ought  to  have  ^.^^Ji;! 
been  dismisaed;  but  the  three  judges^  who  came  to  the  cenduaion,.  «eiv«t  bound  by 

tbe  MiQioiiDes  Xo^ 

that  the  trees  in  question  were  Uable  to  the  payment  ef  tithes,,  detenwne  thct 
vcn  of  opimon  that  the  preyiem^ decisions  had  eatablisbed  a  dis-  i^^  ^^^ 
tinction  between  timber  trees  q>xisging  fiom  old  stools,  and  those 
which  have  been  raised  from  mast  or  acorns ;  and  that  they  were 
bound  by  a  current  of  authorities  to  determine,  that  no  timber 
trees  of  the  former  description,  whatever  may  be  tl^ir  age  os  siae, 
aie  pririlffgjBd  from  the  payment  of  tilhes. 
The  cases  referred  to  oa  thaa  occasion  by  the  Court,  ai«  Bibgro 
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V.  Huxley,  in  1726  %  Walton  v.  Tryon,  in  1761^  Walbank  v. 

Hayward,  in  177^  ^j  Lewis  v.  Snell,  in  1811  ^,  and  Chichester 

y.  Sheldon,  in  1823*.     They  founded  their  judgement  however 

principally  on  Bibye  v.  Huxley,  and  Chichester  v.  Sheldon, 

which  also  professes  to  be  grounded  on  previous  adjudications. 

It  is  proposed  to  consider  this  question;  first,  upon  prindple,  and 

more  especially  with  reference  to  the  provisions  of  die  statute  of 

the  45  Ed.  Ill,  commonly  called  the  statute  of  silva  aedua; 

and  secondly,  upon  the  authorities. 

Inqiury  bto  the      With  respcct  to  the  principle  of  the  supposed  distinction 

SH^Lidis-^    between  timber  trees  of  twenty  years'  growth  and  upwards,  pro- 

tincdon  between   ccediniT  from  old  stools,  and  timber  trees  of  the  same  irrowth, 

trees  growing  ,       °  ^  . 

from  stools,  and   wUch  havc  spruug  from  acoms  or  mast,  it  was  clearly  admitted  by 


the  whole  Court,  that-  upon  principle,  neither  the  natural  nor 


the  legal  properties  of  timber  trees  can  be  affected  by  the  mode 
in  which  they  were  originally  propagated ;  and  therefore  it  may 
seem  unnecessary  to  discuss  this  branch  of  the  question  at  any 
considerable  length.  It  is,  however,  material  to  observe,  that 
'  the  attention  of  the  Court  was  not  sufficiently  directed  to  what 
may  be  termed  the  natural  history  of  the  subject.  The  proofs 
in  the  cause  were  clearly  defective  in  that  particular.  The  de- 
fendant merely  proved,  that  the  mode  of  raising  oak  timber  from 
stools  was  the  general  practice  of  the  county  of  Pembroke ;  from 
which  the  Court  might  have  inferred,  that  it  was  not  the  general 
practice  throughout  the  kingdom,  although,  fix>m  local  circum- 
stances, it  might  be  the  prevailing  usage  of  particular  districts. 
The  far  greater    It  seems  however,  that  the  Court  ought  to  have  taken  judicial 

SKr'l^'in     "°**^  ^  *®  ^*^*'  ^****  ^  sufficiently  notorious,  that  by  fiur  the 
thit  kingdom       greater  proportion  of  timber  trees  raised  for  profit  throughout  the 

consista  of  tFoei 

raised  from         oouutry  in  general,  has  always  consisted  of  trees  raised  from  stools. 

Indeed,  the  mode  of  propagating  timber  from  the  stool  or  stub 

'Xlie  node  of 

pxopagatii^tim-  is  the  vcry  method  prescribed  by  the  statute  of  35  Hen.  VIII, 

»  2  Wood,  237.     1  E.  &  Y.  805.  <»  Decree-book,  23  Dec.  1811.    IS 

Gw.  657.     '  July,  1816.     3  E.  &  Y.  1388.     Gw. 

^  MS.  2  £.  &  Y.  123.     Gw.  827.  1729. 

•  3  Wood,  512,  3  £.  &  Y.  1245.  *  1  Turn.  245.  3  £.  A  Y.  1102. 

Gw.  1058.  Gw.  2072. 
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€•  1%  for  the  preservatiGii  of  timber  and  voods.    So  it  is  laid  ber  trees  from 
down  by  Lord  Coke,  1  Inst.  fiS,  that  if  the  tenant  cut  down  ^^;^^ 
timber  trees,  or  such  as  are  accounted  timber,  this  is  waste;  and  £®  "^^"^ ^^ 

.  HcilVIILcj.  17. 

if  he  suffer  the  young  germins  to  be  destroyed,  it  is  destruction,  for  thepreMrra- 
So,  if  a  lessee  or  his  servants  suffer  a  wood  to  be  open,  by  which  and  wo^;  and 
beasts  enter  and  eat  the  germins,  though  they  grow  again,  yet  it  ^!J^^^!!j!^2niv 
18  waste,  for  after  such  eating  they  never  will  be  great  trees  *,  but  theconunon  law. 
shrubs'*.  These  authorities  are  sufficient  to  shew,  that  the  growth 
of  timber  from  old  stools  is  so  general,  that  the  law  takes  notice 
of  the  &ct. 

This  fact,  which  is  indisputable,  that  a  very  great  proportion  In  quetUons  of 
of  the  timber  trees  in  this  kingdom  has  always  consUted  of  trees  ^^"^^"^ 
springing  from  old  stools,  seems  to  give  irresistible  force  to  been  made  be- 

"  tween  tmiber 

an  argument  of  Lord  Chief  Baron  Alexander,  in  the  principal  tree%  with  re. 
case,  that  in  questions  of  waste,  no  distinction  has  ever  been  i^l^^gro^. 
taken  between  timber  trees  of  that  description,  and  those  which 
have  grown  from  the  seed.    Indeed  such  a  distinction  is  manifestly 
contrary  to  reason.    For  the  law  having  annexed  certain  in-  Tmiber  trees 
cidents  to  timber  trees,  by  which  they  are  distinguished  from  SooC^vean 
underwood  and  small  wood,  and  made  in  the  strictest  sense  parcel  ^^  y^ii^\f 
of  the  inheritance,  must  be  supposed  to  have  done  so  with  respect  timber  tieei  in 
to  their  nature,  qualities,  and  value,  and  the  higher  purposes  to  ^^^"^''^ 
which  they  are  capable  of  being  applied,  as  the  building  of  houses 
and  ships.    And  as  there  is  in  fact  no  difference  in  this  respect, 
between  trees  proceeding  from  old  stools,  and  trees  which  have 
been  produced  from  acorns,  it  clearly  follows,  that  there  can  be  no 
distinction  between  them  in  point  of  law.    Besides,  it  seems 
altogether  repugnant  to  reason  and  common  sense,  to  suppose  that 
the  law,  in  laying  down  rules  for  the  protection  of  timber  trees, 
as  parcel  of  the  inheritance,  could  have  contemplated  a  distinc- 
tion, which  would  leave  the  far  greater  proportion  of  the  timber 
trees  growing  in  the  kingdom  without  any  protection  whatever. 
Assuming,  then,  that  the  qualities  of  timber  trees,  considered  as 
part  of  the  inheritance,  cannot  be  affected  by  their  mode  of  pro- 
pagation, it  seems  absolutely  impossible  to  deprive  timber  trees 

*  «  Grand  meremet  *\    Grouum         ^  11  Hen.  VI.     8  Ro.  Abr.  SI 5, 
ffurmnttfrn,  or  great  timber.     1  Iiut*     pi.  10. 
53.  a. 
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gnming  from  stook  of  my  of  the  legal  pioperiies  and  i&oidents 
wUdi  belong  to  things  in  general,  which  ave  parcel  of  the  inherit- 
anoe ;  and  dierefore  the  conduBion  eeems  ineyitaUe,  that  tithes 
dudl  not  be  paid  fiir  them.  For  it  is  an  ineontrovertiUe  prin- 
ciple of  la«9  that  tidies  shdl  not  be  paid  of  die  inheritance,  bat 
only  of  the  increase  of  the  inheritance,  except  by  special  custom. 
And  the  reason  unirersally  assijped  in  the  books  for  the  exemp- 
tion  of  tiniber  trees  is,  that  they  are  parcel  of  the  inheritance; 
and  upon  this  express  ground,  they  were  always  held  to  be  exempt 
from  tithes  at  the  common  law,  before  the  passing  of  the  statute 
of46£d.  UI^ 

It  is  quite  uBnecessary  to  enlarge  upon  the  effisct  which  would 
be  produced  at  the  present  day  by  the  establieliment  of  a  doctrine 
which  necessarily  proceeds  upon  the  principle,  that  timber  trees 
of  more  than  twenty  years^  growth,  springing  from  old  stools,  are 
not  parcel  of  die  inheritance.  The  mischievous  consequences 
which  would  necessarily  result  from  unsettling  the  andent  rules 
of  law  on  this  poiat,  in  regard  to  questions  of  waste,  are  obTiousIy 
LitbSIitjrdr  tun-  beyond  all  calculatioa.    Besides,  if  such  trees  be  not  privil^ed 

as  timber,  in  regard  to  the  payment  o£  tithes,  it  seems  to  follow 
as  a  necessary  consequence,  that  they  must  be  oonsidered  as  ^'un- 
derwood'',  within  the  statute  <yf  43  Elie.  c.  2,  for  the  relief  of  the 
poor,  and  liaUe  to  be  assessed  to  the  poor'^s  rate,  when  they  are 
*^  aaleable  '^  within  the  proneions  of  that  act. 
It  should  also  be  observed,  that  upon  referring  to  the  report  of 


MildiievolM  ef- 
fect of  the  doe- 
trioe  of  the 
prindpil  €»Mtp  ia 
qiwstiQiii  of 
vute. 


from  stoolf  to 
the  poor's  xate. 


*  In  making  this  allusion  to  the  le- 
gal properties  of  timber  trees,  as  par- 
cel of  the  inheritance,  and  especially 
with  refoience  to  questions  of  waste, 
it  ii  not  meant,  aor»  indeed,  is  it  at  all 
Becessary,  to  contend,  that  trees  are 
exempt  in  every  case,  where  it  would 
be  waste  to  fell  them.  For  cutting 
down  willows  standing  for  the  de- 
fence of  the  house,  is  destruction, 
whedier  they  are  timber  by  custom,  or 
not  Hast.  5a.  Yet,ifthey;beieUed 
they  shall  pay  tithes,  unless  th^  are 
timber  by  custom.    Guffly  v.  Pindar, 


Hob.  219.  1  E.  &  Y.  295.  The 
reason  is  obvious ;  they  are  not  pro- 
tected from  waste,  as  timber,  but 
upon  other  special  grcmnda.  Nor, 
on  the  other  hand,  are  trees  liable  to 
tithes  in  all  easel  where  it  is  flMf  w»u 
to  fell  them.  Thus,  cuttii^  dead 
wood  b  no  waste.  1  Inst.  55,  But 
tithes  are  not  payable  for  trees  once 
privileged  as  timber,  although  they 
have  been  for  a  long  time  dead  and 
rotten*  and  are  cut  dowa  for  fiicL  2 
Inst.  647.    And  see  «upn^  23a 
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the  pimdpal  case,  it  will  be  seen,  diat  the  tams  ^  oiigiaal  ^  and 
^*  maiden  *"  were  applied  exclusiyely  to  trees  growing  firom  seed, 
and  an  opinion  appears  to  have  been  entertained,  that  the  privi- 
lege of  exemptian  was  confined  to  '^  maiden"^  trees;  bot  according 
to  this  doctrine,  pollards  would  in  all  cases  be  liable  to  the  pqi^. 
ment  of  tithes ;  yet  it  never  was  denied  that  pollards  are  exempt, 
when  they  are  of  more  than  twenty  years'  growth,  althoogh  it  is 
quite  dear  that  diey  are  not  maiden  trees.  There  is  also  another  Aocotdiogto 
question,  which  cannot  be  ezduded  fiom  the  consideration  of  this  ^'^{l^t 
subjeet,  namely,  in  what  manner  the  proposed  line  of  distinetioa  ^^^  ?^  Ezche^ 

<|uery  elmtf  asps, 

between  trees  ]Hoceeduig  firom  old  stools,  and  trees  raised  firom  &c  cuinot  in 
seed  is  to  be  drawn,  with  respect  to  elms,  asps,  poplars,  and  ^k^^^* 
willows;  which,  being,  as  it  ia  well  known,  never  propagated  by 
seed,  cannot  be  original  and  maiden  trees  in  the  sense  in  which 
those  terms  are  nsed  in  the  principal  case,  and  consequently  would 
alwaya  be  liaUe  to  tithes* 

The  qsestbn  is  next  to  be  considered  as  it  depends  upon  the 
constmodon  of  the  statnte  of  46  Ed.  Ill,  with  reference  to  the 
distinction  between  great  wood,  or  groi  baia^  and  underwood,  or 
ttikAou. 

The  earliest  document  rdating  to  this  point  is  the  fifth  canon 
or  constitution  of  Archbiriiop  Stratfi>rd,  made  in  a  convocation 
held  in  the  17  Edw.  III.,  a.d.  1343.      The  cooiisd  for  the 
plaintiff  in  the  prindpal  case,  appear  to  have  placed  great  reU- 
snce  upon  the  well  known  provision  of  this  canon,  by  which  it  is 
dedared  '^  that  Mha  oBdua  is  that  which,  whatever  be  the  hind 
of  tree,  is  kept  to  be  felled,  and  which  also  bdog  cut  down,  grows 
again  firom  the  stumps  or  roots.    But  it  is  quite  certain,  that 
the  definition  of  nlva  cadua,  as  it  is  given  in  this  ecmstitutton,  ArchUsfaop 
which  was  a  mere  ecclesiastical  ordinance,  and  consequently  not  non  in  re^j^to 
bimfing  upon  the  laity  proprio  vigore^  was  never  received  by  the  ^^^^J^ 
common  law.     Indeed,  so  far  fi-om  being  assented  to  by  the  laify^  y^  asaented  to 
it  was,  as  has  been  already  stated,  constantly  opposed  by  the  was  immediately 
Commons  in  every  parliameot  down  the  45tb  Edw.  II J  ^  and  in  3*mn8  m^'ihe 
several  8id>sequent  padiamento.    The  petitione  of  the  Commens  g^f"^  ^{P 
very  dearfy  shew,  that  the  object  of  the  statute  was  to  put  an  every  suW 
end  to  the  claims  of  the  clei^  to  tithes  of  wood  according  to  the  ment^down^o 
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the  45th  year  of  definition  o£  the  canon  of  Archbishop  Stratford.    Thus,  m  21 

»  . .  \  ^  £dw.  III.  the  Commons  complained  '^  That  Uitely  the  Arch- 
Petition  of  the  *^  .     ^ 

commonB  in  81  bishop  of  Canterbury  and  the  other  pelates  ordained  a  c^mstitu- 
answer,  shewing  ^OD  to  give  tithes  of  undcrwood  sold  only*,  when  before  this  time 
^t  the  dergy     j^^  tithcs  wcTo  ffiven ;  and  now  the  men  of  holy  church,  by  force 

disclaimed  any  o  »  j  ^     j 

right  to  tithes»  of  the  Constitution,  take  and  demand  tithes  as  well  of  great  wood 
w^L  as  of  underwood,  sold  and  not  sold,  against  what  they  have  used 

from  time  immemorial,  to  the  great  damage  of  die  commons; 

wherefore  they  pray  remedy  in  each  point*^    To  this  it  was 

answered,  *^  The  archbishop  and  the  other  prelates  have  ansiwered, 

that  such  tithe  is  demanded  by  reason  of  the  aforesaid  constitution 

only  of  underwood.'^    The  answer  is  important,  as  shewing  that 

the  clergy  then  disclaimed  all  right  to  tithes  of  any  other  wood 

but  underwood,  by  force  of  the  consdtution. 

Confirmation  in        It  has  been  already  mentioned,  that  after  the  passing  of  the 

Se^tute^of  46  ^^^^  ^f  ^  Edw.  III.,  the  clergy,  insisdng  that  it  was  not  duly 

Ed.  XXL  in  con-  passed  iuto  a  law,  still  continued  th^  attempts  to  enforce  the 

sequence  of  the     *  .  *^ 

objections  urged  payment  of  tithes  of  wood,  according  to  the  canon  of  Archbishop 
^ainrt^u^  Stratford.  In  consequence  of  these  attempts,  in  the  47  £dw.  III. 
^^'  a  biU  was  exhibited  in  parliament,  in  which  the  Commons  expressly 

state,  that  it  was  ordained  by  the  statute  of  45  £dw.  III. 
'*  that  no  wood  that  was  or  should  be  of  the  age  of  twenty  years 
or  more  should  be  titheable,  and  the  parsons  of  holy  church  in- 
tending that  this  ordinance  did  not  restrain  their  ancient  encroach- 
ments, surmising  that  this  was  never  affirmed  for  a  statute,  make 
suit  in  court  Christian  against  the  ordinance  aforesaid,  to  the  great 
damage  of  the  people,  be.*"  The  answer  to  this  was,  ^*  Such  pro- 
hibidon  shall  be  granted,  as  has  been  used  of  ancient  dmes,"" 
which  answer,""  says  Lord  Coke,  "being  compared  with  the 


« 


*  Selden,  Hist.  Cap.  8.  Sect,  so,  that  the  Conunons  construed  the  con* 

with  reference  to  this  part  of  the  pe-  sdtution  in  question  with  reference 

tition,  saysy  he  cannot  conceive  why  to  the  previous  canon  of  Archbish<^ 

thqr  coroplun  of  the  constitution,  as  Winchelsey,  A.D.  isos,  by  which 

made  only  for  the  dthe  of  wood  sold,  dthes  were  directed  to  be  paid  of 

and  that  nothing  appears  in  it  to  jus-  trees  ^  if  sold."      See  Jo.  £oc  L. 

Ufy  their  supposition.    But  as  to  this  1305.  1.  3. 6.    4  £.  &  Y.  395. 
it  maybe  observed,  that  it  b  probable 
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conclusion  of  the  statute  of  45  £dw.  III.,  has  given  such  an  end 
to  both  these  points,  as  no  question  has  been  made  thereof  at  any 
time  since."^ 

The  clergy  also,  after  the  passing  of  these  statutes,  presented  The  petitions  of 
several  petitions,  in  which  they  asserted  their  claim  to  the  tithes  Sg  uSw  of*""" 
of  wood,  under  the  denomination  otsilva  ccedita.  in  the  stronsest  ^cathia, 

,    '  ®         clearly  shew  that 

terms;  and  they  also  complained,  that  the  ecclesiastical  judges  were  the  ecclesiastical 
prevented,  by  the  Eing''s  prohibitions,  from  proceeding  in  causes  tboM  words  was 
"  where  the  question  was  merely  upon  sUva  ccsdua^  and  they  there-  ^  J^^^  ^^ 
fore  prayed  that  due  consultations  might  be  granted  in  such  cases. 

These  petitions  of  the  clergy  are  an  additional  proof  that  the 
term  Mta  aedua  was  never  recognized  by  the  general  law, 
in  the  sense  in  which  it  was  interpreted  by  the  ecclesiastical  law. 
There  are  several  other  authorities  to  the  same  effect.  It  will,  The  ye8r4x>ok 
however,  be  suflRcient  to  mention  the  case  in  the  year  book  2i.1i?anauth^ 
50  Edw.  Ill,  10,  21.,  which  was  only  four  or  five  years  after  the  "^  *°  ^^  •«°« 
making  of  the  statute.  In  that  case  an  attachment  on  a  prohibi- 
tion was  sued  against  a  defendant  for  suing  in  court  Christian 
for  tithes  of  great  trees.  The  defendant  alleged  that  he  only 
sued  in  court  Christian  for  tithes  of  silva  aedua,  Belknap:— 
*^  These  words,  Mva  aedua  mean  every  kind  of  wood  which  will 
bear  to  be  cut,  and  will  grow  again;  and  I  say  for  a  certainty,  that 
every  tree  which  is  cut  will  grow  again,  if  it  be  well  protected  from 
injury  by  beasts;  so  that  under  this  name  of  sUva  aeduaf  the  par- 
sons and  vicars  of  holy  church  sue  for  tithes,  as  well  of  great  as  of 
smaller  trees,  and  it  was  never  seen  that  tithes  should  be  paid  either 
of  great  trees  (gros  &om),  or  of  timber  (meresme) ;  wherefore  it  be- 
hoves you  to  plead  in  the  form,  that  you  have  not  sued  plea  in  court 
Christian  of  great  trees,  as  he  has  allied,  or  otherwise  you  plead 
nothing  to  him ;  quod  curia  concessit:  wherefore,  unless  you  will 
traverse  the  contempt,  viz.  that  you  have  not  sued  plea  of  great 
trees  in  court  Christian,  the  Court  adjudges  against  you  presently; 
wherefore  decide.  And  afterwards  a  day  was  given  prece  partium 
to  fifteen  days  of  Trinity,  at  which  day  Burgh  tendered  that  he 
sued  plea  of  M^a  asdua,  without  this,  that  he  sued  plea  or  did 
any  thing  else  concerning  great  trees."" 

It  appears,  then,  that  the  clause  of  Archbishop  Stratford's  canon, 
VOL.  I.  a 
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Construction  of 
the  statute  of  45 
£d.  III.  as  it  is 
given  by  Lord 
Coke  in  2  Inst. 


The  prohibition 
in  60  £d.  III. 
was  grounded 
upon  the  com- 


in  which  it  is  declared,  ^^  silvam  asduam  Ulam  fore^  qtUB  cujus- 
cunque  existens generis  arborum  in  hoc  haheatur  ut  aBdatur^et 
qucB  etiam  succisa  rursus  eos  stirpihus  aut  radicibus  renascitur^^ 
is  no  authority  in  law ;  and  that,  instead  of  supporting  the  claiin  of 
the  plaintiff  in  the  principal  case  of  Evans  v.  Rowe,  it  funuflhes  a 
very  strong,  and,  perhaps,  decisive  argument  against  it.  For  the 
construction  contended  for  by  the  plaintiff  being  admitted  to  be 
precisely  similar  to  that  which  is  enjoined  by  the  canon,  and  it 
being  quite  clear  that  the  construction  of  the  canon  was  constantly 
opposed  by  the  common  law,  and  that  the  principal  object  of  the 
statute  of  the  45th  of  Edw.  III.  was  to  check  the  innovations 
and  encroachments,  which,  under  colour  of  the  canon,  had 
been  made  upon  the  law  of  the  land,  it  seems  impossible,  even 
upon  this  branch  of  the  argument,  to  avoid  coming  to  a  conclu- 
sion in  favour  of  the  exemption  claimed  by  the  defendant. 

In  respect  to  the  authorities  on  the  construction  of  the  statute. 
Lord  Coke,  referring  to  the  answer  of  the  bishops,  which  has 
been  already  mentioned,  says,  ^^  It  appears  before,  that  all  the 
bishops  claimed  only  tithes  de  stib-bois,  of  underwood,  under 
the  name  of  silva  ccedua ;  so  as  of  haut  bois^  of  great  wood, 
no  tithes  were  .claimed:  but  herein  rested  two  doubts,  first, 
what  should  be  said  high  or  great  wood ;  secondly,  of  what  age 
the  same  should  be,  because  it  is  parcel  of  the  inheritance.  As 
to  the  first,  this  act  is  declaratory  of  the  common  law,  as  it  ap- 
pears  by  the  book  in  60  Edw.  III.  fol.  10.  b.  9  Hen.  VI.  foL  56., 
PL  Com.  fol.  471,  and  this  act  itself  proves  it ;  for  it  conclndes. 
Come  ad  estre  uae  devant  ceuw  heures ;  and  this  is  confirmed  by 
divers  judgments  hereafter  cited.  And  it  is  to  be  understood 
that  this  act  uses  these  words,  grosse  botSy  and  not  haut  bots,  or 
graund  bois,  which  word  is  also  used  in  the  book  of  Edw.  III., 
and  in  this  act,  this  word  grosse  signifies  specially  such  wood  as 
has  been,  or  is,  either  by  the  common  law  or  custom  of  the 
country,  timber;  for  this  act  extends  not  to  other  woods  that  have 
not  been,  or  will  not  serve  for  timber,  though  they  be  of  the 
greatness  or  bigness  of  timber.  And  it  is  to  be  observed,  that  the 
prohibition  in  50  Edw.  III.  (10.  21.)  for  suing  for  tithes  in  court 
Christian  of  gros  bois^  was  grounded  upon  the  common  law,  with- 
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out  mentioning  this  act.     Here  it  is  to  be  demanded^  to  what  kind  mon  Uw  without 
of  wood  gro8  hois  do  extend.''     And  the  answer  is,  "that  oak,  ash,  thJiutut^"  ** 
and  elm,  are  included  within  these  words;  and  so  is  beech,  horse- 
beech,  and  hombeani,  because  they  serve  for  building  or  reparation 
of  houses,  mills,  cottages,  Sec.*^  And  as  to  the  second  doubt,  of  what 
age  those  grosser  timber  trees,  whereof  no  tithes  should  be  had  should 
be;  the  statute  resolves  this  point  in  these  words,  groase  bays  del  dge 
de  20  afw,  ou  greinder;  which  point  was  also  declaratory  of  the 
common  law,  as  by  the  conclusion  of  this  act  and  the  authorities 
aforesaid  appears ;  for  this  grass  hays^  thus  described,  it  appears 
by  the  act,  that  parsons  and  vicars  sued  for  tithes  of  them,  en 
nasme  de  cest  parol^  silva  cuedtia.    And  upon  these  words,  del 
age  de  20  ans^  Lord  Coke  also  says,  "  This  is  the  age,  as  to  bar 
all  suits  in  court  Christian  for  tithes.**^  ^     So  Lord  Hardwicke,  in  Where  a  t7«e  it 
the  case  of  Walton  v.  Tryon^  says,  «I  take  it  to  be  settled,  that  common  kww 
of  all  timber  of  twenty  years'  growth,  no  tithe  is  to  be  paid,  either  <^"»to™»  "^  f 
for  lops  or  tops,  or  any  thing  else,  except  only  in  ctises  of  fraud,  growth,  it  it  free 
In  the45Edw.  III.  the  requisites  of  privilege  are,  first,  its  nature,  topTan/ioptu 
it  is  caDed  gros  bais,  that  is  timber  trees ;  secondly,  its  age;  but  no-  JJj|J  *^^a^J^ 
thing  is  said  of  its  use.     Consider  the  construction  of  the  statute ;  fraud. 
ever  since  the  opinions  have  uniformly  been,  that  where  the  tree 
is  timber,  either  by  common  law  or  custom,  of  twenty  years' 
growth,  it  is  free  as  well  for  its  tops  and  lops  as  the  body.'' 

The  conclusion  to  be  drawn  from  these  authorities,  is,  that  upon 
the  fiur  construction  of  the  statute  as  to  the  requisites  of  gras 
bahf  the  words  gras  hois  refer  to  the  natural  species  of  the  tree ;  The  words  gros 
and  that  when  a  tree  belongs  to  a  species  of  wood  which  is  timber  tute*refer**touie 
by  law  or  custom,  and  is  of  the  statutable  age  of  twenty  years,  it  "Jl*^™^  'p***** 
is  within  the  words  of  the  statute,  without  reference  to  its  height 
or  dimensions,  or  the  use  to  which  it  is  applied.     And  here  the 
observation  of  Lord  Coke,  that  the  statute  uses  the  words  gras  The  statute  uses 
6oitf,  and  not  haul  bais^  nor  grand  boisj  has  a  very  material  ap-  6o^^i^d  noT* 
plication  ;  for  the  last  two  are  denominations  which  refer  to  the  *««*  *««»  n^ 

grand  mis* 

height  and  dimensions  of  the  tree,  and  properly  apply  only  to 
trees  of  considerable  sise  and  growth,  and  therefore  are  not  fit  to 

*  2  Inst  642.  645.  See  Soby  v.  El.  1.  1  E.  &  Y.  82.  Walton  v. 
Molint,  Plowd.  468.  1  E.  &  Y.  60.  Tryon,  MS.  2  E.  &  Y.  123.  Gw.  827. 
Gw.  ISS.    Potter  y.  Leonard,  Cro.         ^  Supra. 

r2 
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be  used  in  speaking  of  timber  trees,  until  they  are  of  much  more 
than  twenty  years^  growth.  But  the  term  gT08  hois  is  a  denomi- 
nation which  applies  to  the  nature  of  the  trees,  without  any  re- 
gard to  their  actual  size  and  height,  and  therefore  proper  to  be 
used  in  the  statute,  which  was  intended  to  confirm  the  ancient 
rule  of  the  common  law,  by  which  all  gross  trees,  of  the  age  of 
twenty  years  and  upwards,  were  free  from  the  payment  of  tithes 
before  the  passing  of  the  statute^. 
The  statute  ap-        And  as  the  statute,  as  Lord  Hardwicke  observes^,  speaks  only  of 

plies  to  all  tim-        .  .  ^.  .  i>ai. 

ber  trees  without  the  age  and  uatUTc  01  the  trees,  and  says  nothing  of  their  use,  so, 
«  L'^lheii' m^^^^  as  it  was  remarked  by  Lord  Chief  Baron  Alexander,  in  the  prin- 
of  growth.  cipal  case,  not  one  word  is  said  about  the  means  of  their  growth, 

whether  from  old  stools  or  seed.     The  statute  therefore  makes  no 
distinction  between  timber  trees,  with  reference  to  the  mode  in  which 
they  are  propagated,  and  consequently,  according  to  its  plain  and 
obvious  interpretation,  applies  to  all  timber  trees  whatsoever  which 
are  of  the  requisite  age.  But  if  the  total  silence  of  the  statute  as  to 
that  point,  were  not  of  itself  quite  conclusive  upon  the  question  of 
law,  can  it  be  possibly  contended,  upon  any  rational  ground,  that 
the  firamers  of  the  statute  could  ever  have  contemplated  such  a  dis- 
tinction?    For  it  being  an  indisputable  fact,  that  the  far  greater 
part  of  the  profitable  timber  trees  in  this  kingdom  must  always 
have  consisted  of  trees  growing  from  stools,  and  it  being  un- 
it was  the  prin-   doubtcdly  the  principal  object  of  the  statute  to  contravene  the 
th^sut^i^  to       provision  of  Archbishop  Stratford^s  canon,  by  which  trees  growing 
cstabUsh  the  pri-  gj.^jj„  ^^  stools  wcrc  declared  to  be  titheable,  is  it  consistent  with 

Yilege  of  timber  ^  ^  ' 

trees  springing    rcasou  or  probability  to  suppose,  that  the  Lords  and  Commons 

would  promote  a  bill,  not  only  so  framed  as  to  leave  the  greater 
part  of  their  timber  trees  in  general  exposed  to  the  demands  of 
the  clergy,  but  also  so  defective  in  its  operation,  as  to  exclude 
the  very  trees  which  it  was  intended  to  protect  ?  The  statute, 
therefore,  both  in  regard  to  the  intention  of  the  legislatuTe,  and 
the  plain  and  obvious  meaning  of  the  language  in  which  it  is 
framed,  must  be  construed  to  extend  to  all  timber  trees,  whether 
growing  from  stools  or  seed,  because  it  makes  the  age  of  the  tree, 

"  S  Inst.  642.    Year4)ook,  50  E<L         ^  In  Walton  v.  Tiyon,  MS.  2  E.  & 
III.  10. 21.    9  Hen.  VI.  56. 42.  Wal.     Y.  125.    Gw.  827. 
ton  V.  Tryon,  supra. 
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▼iz.  twenty  years,  and  the  species,  groa  bois,  the  only  requisites  of 
exemption.  This  is  the  construction  which,  as  Lord  Hardwicke 
observes  in  the  case  of  Walton  v.  Tryon,  the  statute  has  uni- 
formly received. 

As  to  the  authorities  upon  the  particular  question  now  under 
consideration,  it  was  said,  in  the  principal  case,  that  although 
upon  principle  the  trees  were  clearly  exempt,  yet  the  court  were 
bound  by  a  current  of  authorities  to  determme,  that  all  timber  trees 
of  whatever  age  or  size,  proceeding  from  old  stools,  are  liable  to  the 
payment  of  tithes.  It  is  therefore  necessary  to  consider  the  ques- 
tion as  it  stood  upon  the  authorities  previously  to  the  determi- 
nation of  the  case  of  Evans  v.  Rowe. 

The  Lord  Chief  Baron  in  his  judicial  argument  in  that  case  AaibonUes  re- 
referred  to  several  cases,  but  the  determination  of  the  court  was  Court^^Ex-  * 
principally  founded  on  the  cases  of  Bibye  v.  Huxley  *  and  Chi-  chequer  in  the 
Chester  v.  Sheldon^,  which  also  professes  to  be  founded  on  pre-  Rowe. 
vious  adjudications.     But  with  respect  to  these  authorities,  it  is  Previously  to 
conceived,  that  it  can  be  very  clearly  shewn,  that  previously  to  ^L^^  Oiich*^ 
the  decree  of  the  Master  of  the  Rolls  in  the  case  of  Chichester  v.  ^^  ^;  Sheldon, 

,  ,  ,  It  had  never 

Sheldon,  it  had  never  been  decided  that  tithes  are  due  of  common  been  decided 
right  for  timber  trees  of  the  age  of  twenty  years  and  upwards,  '^^^'^^T^ 
erowinjr  from  old  stools ;  but  that,  on  the  contrary,  it  had  been  ^^«"^  y«""» 

o  rt  ■>  ?  J  ^  growing  from 

expressly  adjudged,  in  several  cases,  that  such  trees  are  not  liable  stools,  were 
to  the  payment  of  tithes ;  and,  in  particular,  that  the  case  of  the  contrary,  it 
Bibye  v.  Huxley,  which  was  so  strongly  relied  upon  in  the  prin-  jJJJn^*^^"  reterai 
cipal  case  as  an  additional  authority  in  support  of  the  doctrine  of  ^^^^  that  such 
the  Master  of  the  Rolls,  is  a  positive  and  express  determination  liable  to  tidies. 
to  the  contrary. 

The  earliest  case  relating  to  this  question  occurs  in  the  year  Examination  of 
book,  11  Hen.  IV.  89.  43  ^     This,  it  is  true,  is  not  a  judicial  Ij,;*"!!;^?! 
determination,  but  the  arguments  of  the  counsel,  and  the*  opinion  *»«°»  whether 

.  timber  trees 

of  Askam  in  particular,  which  has  been  expressly  recognized  as  growing  from 
good  law**,  bear  very  strongly  upon  the  subject.     In  this  case  an  Jj^^,^  ^  uthcsat 
attachment  on  a  prohibition  had  issued  against  a  parson  for  suing  ^y  *e^ 

•  S  Wood,  237.     1  E.  &  Y.  805.  '  1  E.  &  Y.  28. 

Gw.  657,  in  notis.  "  See  Reynold's  case.  Moo.  762. 

*  1  Tuni.  245.    s  E.  &  Y.  1102.     1  E.  &  Y.  160. 

Gw.  2072. 
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for  tithes  of  great  trees  of  the  age  of  forty  years  and  more,  agunst 
the  form  of  the  sUtute  45  Edw.  III.  c.  3,  and  against  the  prohi- 
bition.  Norton. — "  You  ought  not  to  have  your  action ;  for  we 
say,  that  whereas  you  suggest  that  we  sue  for  the  tithes  of  thirty 
acres,  we  sue  for  the  tithes  but  of  twenty -four  acres,  and  of  these 
we  say,  that  eighteen  acres  were  cut  within  eighteen  years  before 
the  bst  fall,  when  one  of  the  predecessors  of  the  defendant  was 
seised  of  tithes ;  and  the  other  six  acres  were  cut  within  tlurty 
years  before  the  last  fall,  at  which  time  one  A.,  our  predecessor, 
was  seised  of  the  tithes ;  and  on  the  last  fall  we  sued  in  court 
Christian,  and  you  sued  a  prohibition,  upon  which  we  went  and 
shewed  our  libel  in  Chancery,  and  had  a  consultation  there; 
whereupon  we  proceeded,  as  we  well  might,  &c.^  Askam. — "  Pro- 
testing that  we  do  not  acknowledge  the  fall  of  the  six  acres  within 
thirty  years,  we  will  aver,  that  you  sued  for  tithes  of  wood  grow- 
ing on  the  eighteen  acres,  as  we  have  declared ;  and  since  it  is 
ordained  by  the  statute,  that  no  suit  shall  be  for  the  tithe  of  great 
trees  of  the  age  of  twenty  or  forty  years,  we  will  aver,  that  all 
the  wood  but  the  six  acres  were  great  trees,  fit  for  the  building  of 
a  house  for  the  habitation  of  any  one,  according  to  the  custom  of 
the  country,  and  that  they  were  of  the  age  of  forty  years,  and 
this  would  make  an  issue ;  and  the  consultation  says,  ltd  quod 
minimi  de  grossis  arboribus  agatur ;  and  as  to  the  six  acres, 
that  was  a  quantity  of  wood,  where  underwood  was  growing  among 
the  great  trees,  of  which  we  have  been  always  ready  to  pay  tithes, 
and  yet  are ;  so  that  for  the  remainder  you  have  sued  contrary  to 
the  statute,  and  we  pray  judgement,  Scc.'*^  Norton. — '^  And  we 
pray  judgement,  since  you  do  not  deny  that  the  trees  on  the 
eighteen  acrees  were  but  eighteen  years  old,  and  the  remainder  of 
the  age  of  thirty  years,  and  we  will  aver  that  our  predecessors 
had  tithes,  ut  supra,  and  after  the  last  fall  they  are  yet  growing; 
and  so  for  trees  of  such  age  it  is  lawfiil  for  us  to  sue.**^  Here  it  is 
observable,  that  an  issue  was  tendered  by  the  plaintifiTs  counsel 
upon  the  age  of  trees;  which  grew  from  the  stools  of  trees,  which 
had  been  before  cut  down ;  and  it  appears,  that  the  counsel  for 
the  defendant  did  not  venture  to  contend  that  such  trees  were  by 
law  titheable  at  any  age;  he  merely  insisted,  that  as  to  the 
eighteen  acres,  the  trees  were  under  the  age  of  twenty  years,  and 
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as  to  the  remainder,  irhich  were  of  the  age  of  thirty  years,  that 
they  had  before  paid  tithes  to  the  defendant's  predecessor. 

The  next  case,  of  Daws  v.  Mollins,  26  Eliz.  1584  ^,  is  a  clear  On  a  demurrer 
and  express  judicial  determination,  that  timber  trees  above  twenty  ^arbe'/d'that  * 
years  of  age  growing  from  stools  are  not  liable  to  the  payment  ^yg^^/JI,^^* 
of  tithes.     In  that  case,  there  was  an  attachment  upon  prohibi-  growing  from 

__-  .  -mr  11'  t  I'l  ••!  the  Stumps  of 

tion  by  Daws  agamst  Mollins,  who  sued  in  the  spiritual  court  trees  widch  had 
"  for  tithes  of  great  trees,  by  the  name  of  silva  ccBdua;  the  de-  J^nJ^^^J^ss^t 
iendant  pleaded  that  the  loppimrs  for  the  tithes  of  which  he  sued,  ^  un<ier  the  age 

'  no  ,  .     of  twenty  years. 

were  the  loppings  of  trees,  called  ash,  beech,  and  oak,  de  stipitu 
bus  prkca  succisis  crescentes^  The  plaintiff,  as  to  the  ash, 
oak,  and  beech,  demurred  in  law.  ^^  And  at  last,  after  many 
motions,  it  was  ruled,  that  because  the  defendant  had  not  shewn 
that  the  trees,  scilicet^  oak,  ash,  and  beech,  were  before  cut 
within  twenty  years  before  the  last  succision,  of  which  the  tithes 
are  now  demanded,  tithes  shall  not  thereof  now  be  paid.""  It  is 
impossiUe  to  imagine  any  case  more  expressly  in  point  than 
this  decision;  for  the  defendant  grounded  his  demurrer  upon 
almost  the  very  words  of  the  definition  of  silva  ctedua  in  the 
canon  of  Archbishop  Stratford,  viz.  ^^  et  qucs  etiam  .  succisa 
rursua  ex  stirpUma  aut  radicU>U8  renascUur.'^  This  decision, 
whidi  appears  to  have  been  made  upon  great  deUberation,  seems 
to  have  quieted  the  question  until  it  was  again  agitated  in  the 
year  1822,  that  is  to  say,  for  a  period  of  nearly  two  centuries 
and  a  half.  Several  cases,  it  is  true,  occurred  during  that  time, 
in  which  it  was  held,  that  trees  growing  from  old  stools  are 
entitled  to  the  same  privilege  of  exemption  as  trees  growing  from 
seed,  and  there  are  also  two  or  three  cases,  in  which  trees  of 
above  twenty  years^  growth  springing  from  old  stools  were  held 
to  be  titheable  by  special  custom,  but  no  case  is  to  be  met 
with  during  the  period  last  alluded  to,  in  which  such  trees  being 
in  their  nature  timber,  and  of  twenty  years^  growth,  were  express- 
ly claimed  to  be  titheable  by  the  general  law. 

The  case  of  Turner  v.  Smith,  decided  in  the  Exchequer,  in  The  case  of 
1C79*',  nearly  a  century  after  the  determination  of  Daws  v.  Mol-  in  i679,  is  too  ' 
Hns,  has  been  cited  to  shew,  that  trees  of  the  age  of  twenty  years  ^^^  *°  *^"* 

*  8  Leon.  79.     1  £.  &  Y.  86.  script  of  some  unknown  reporter, 

^  This  case  is  taken  from  a  inanu-     printed  in  Gw.  529.     1  E.  &  Y.  526. 
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.  growing  from  old  stools  are  tithet 

'  will  be  Been,  that  it  roigbt  with  < 
authority  in  &vout  of  the  opposite 
for  tithes  of  coppice  and  underwc 
answer  insisted,  that  it  was  not 
years'*  growth,  and  much  of  it  sol 
does  not  appear  whether  the  wood 
growth  of  twenty  years  or  not,  T 
give  the  very  words  of  the  decree, 
appeared  to  the  court  by  the  proof 
defendant  did  consist  principally  ( 
stub  oak  and  ash,  being  titheable 
Easex  never  accounted  iimber; 
plaintiff  ought  to  have  tithes  of  tb 
were  some  trees  of  oak  and  ash. 
which,  growing  promiscuously  in 
and  the  heads  and  lops  thereof  n 
tithe  was  due  to  the  plaintiff;  dec 
auditor  to  take  an  account  of  what 
or  wood  growing  promiscuously  oi 

ant  felled,  and  what  timber  trees  and  trees  of  oak,  ash,  or  elm, 
commonly  called  seconds  or  standards,  were  felled  by  the  de- 
fendant and  sold  for  timber ;  and  as  to  the  coppice  wood  or  nnder. 
wood,  and  wood  growing  on  stubs  or  stems,  the  auditor  is  to 
compute  the  value,  and  what  is  due  for  the  tithe  thereof.^  It  is 
extremely  difficult  to  discover  the  grounds  of  this  determination. 
It  might,  perhaps,  be  inferred  from  the  terms  of  the  decree,  that 
some  of  the  wood  in  question  consisted  of  trees  which  were  not 
timber  by  law  or  custom,  and  that  as'  to  the  other  trees,  they 
were  either  under  the  age  of  twenty  years,  or  titheable  by  cus- 
tom. And  this  construction  is  confirmed  by  the  subsequent  pa£&- 
1^^  in  the  decree  by  which  oak  seconds  or  standards  were  de- 
clared not  to  be  titheable ;  for  these  seconds  or  standards,  which 
are  sometimes  called  atandills,  seem  to  be  clearly  trees  springing 
ftom  stools.  But  in  truth  this  case,  which  was  cited  for  the  plun- 
tiff,  but  not  much  relied  upon  in  Evans  v.  Rowe,  is  so  loosely  and 
imperfectly  stated,  that  it  seems  impossible  to  make  use  c^it  as 
an  soihwi^  upon  the  question  now  under  consideration. 
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In  the  next  case,  of  Northleigh  v.  Collard,  in  1694  *,  the  bill  TKthet  heU  not 
was  filed  for  tithes  of  wood  in  the  parish  of  Walthamstow,  in  standiiiiTcaUed 
Essex ;  and  the  defendants  were  decreed  to  account  "  for  the  "?f^  ^  "^ 

white  coati, 

tithes  of  the  wood  in  question,  except  for  the  lops  of  oak  pollards, 
and  except  for  the  atandiUsy  called  black  coats  and  white  coats, 
they  being  timber.^ 

In  Greenway  v.  The  Earl  of  Kent,  in  1705  *',  in  which,  as  Tithes  held  not 
it  appears  by  the  pleadings,  the  trees  in  question  were  poles  ^i^^lSd'ttfTe 
which  grew  from  old  stools,  the  court  declared,  **  that  the  plaintiff  twenty  yetr»' 

^rowthf  pro- 

was  entitled  to  and  ought  to  be  relieved  for  the  tithes  of  all  wood  ducedfrom  old 

of  above  twenty  years^  growth,  as  well  as  underwood  cut  and 

corded  within  the  parish,  and  for  the  bark  stripped  iBrom  the 

same ;  but  that  no  tithe  was  due  for  such  wood  above  twenty 

years^  growth,  which  was  not  corded,  nor  for  the  bark  thereof.^ 

The  first  part  of  this  decree,  which  evidently  proceeded  upon  an 

erroneous  notion,  that  timber  trees  might  be  made  titheable  by 

their  subsequent  use  ^,  is  an  indirect  decision  that  the  wood  in 

question  was  not  considered  to  be  generally  titheable.    But  the 

latter  part  of  the  decree,  which  declares  no  tithes  to  be  due  for 

the  wood  not  corded,  is  an  express  determination  that  the  wood, 

which,  as  it  has  been  before  observed,  consisted  of  trees  growing 

from  old  stools,  was  not  liable  to  tithes. 

Here  it  seems  proper  to  observe,  that  in  the  cases  of  Chichester 
V.  Sheldon  and  Evans  v.  Rowe,  no  reference  was  made  to  any 
of  the  above-mentioned  authorities,  except  the  case  of  Turner  v. 
Smith,  in  1679. 

The  next  case  is  Bibye  v.  Huxley,  in  1726  ^ ;  but  as  this  case  The  case  of  Bi- 
was  cited  and  strongly  relied  upon  in  the  principal  case  of  Evans  reUcd'uponin^' 
V.  Bowe,  as  an  authority  to   shew  that  timber  trees  of  more  Evmwt.Rowc 

•^  .  as  an  authority 

than  twenty  years^  growth  growing  from  old  stook  are  titheable,  in  support  of 
it  will  be  considered  hereafter,  in  conjunctioh  with  the  other  au*  ^  cieaTde^u 

nation  to  the 
contraiy. 
*  1  Wood,  S2S.     1  £.  &  Y.  589.        plaintiff;  but  their  opmiooy  as  Lord 

^  1  Woody  479.     1  E.  &  Y.  677.  Hardwicke   observes,  in  Walton  y. 

'  The  court  was  divided  upon  this  Tryon,  was  contrary  to  former  reso- 

point.    Lord  Chief  Baron  Ward  was  lutions  and  to  the  established  con« 

of  opinion,  that  the  bill  should  be  dis-  struction  of  the  statute  of  45  Ed.  IIL 

missed  as  to  this  demand.    Barons  '  2  Wood,  337.    1  E.  &  Y.  805. 

Bury,  Price,  and  Smyth,  were  for  the  Gw.  657.  in  notis. 
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Tithes  of  timber 
trees  growing 
from  old  stods 
claimed  by 
special  custom. 


Germins,  even 
under  the  age  of 
twenty  years, 
cut  from  stools 
of  timber  trees 
above  that  age, 
held  not  to  be 
titheable. 


No  distinction 
was  ever  at- 
tempted to  be 
raised  between 
trees  growing 
from  stools  and 
those  produced 
by  seed,  from 
the  year  1584  to 
1822. 


thorities  on  which  that  determination  professes  to  be  founded. 
But  it  may  be  proper  in  this  place  to  mention,  that  a  very  seri- 
ous mistake  has  for  some  time  prevailed  as  the  effect  of  the 
decree  in  Bibye  v.  Huxley,  the  determination  in  that  case  being 
directly  opposed  to  the  doctrine  which  it  has  been  commonly 
supposed  to  support. 

The  case  of  Amber  v.  Jackson,  in  1769  *,  which  has  been  referred 
to  as  an  authority  on  this  question,  may  be  dismissed  with  the 
single  observation,  that  there  the  rector  founded  his  claim  to 
tithes  of  the  trees  growing  &om  old  stools  upon  a  special 
custom  ^. 

The  case  of  Walbank  v.  Hay  ward,  in  177^9  ^^  ^^^  ^^^  ^° 
support  of  the  decree  of  the  Court  of  Exchequer  in  Evans  t. 
Rowe ;  but  it  will  be  seen,  that  it  has  no  claim  to  be  considered 
as  an  authority  for  that  purpose.  The  case  of  Lewis  v.  Snell  in 
1816  ^,  on  examination,  will  be  found  to  amount  to  a  declaration 
of  opinion  by  the  Court  of  Exchequer,  that  gennins,  even  under 
the  age  of  twenty  years,  cut  from  the  stools  of  timber  trees  of 
above  twenty  years'  growth  when  they  were  felled,  are  privileged 
from  the  payment  of  tithes ;  and  therefore  it  is  an  authority  a 
fortiori  against  the  general  proposition,  that  such  germins  are, 
in  all  cases,  titheable.  The  case  of  Ford  v.  Racster  in  1815'',  was  a 
decision  after  verdict  founded  on  a  special  custom.  Indeed,  it  may 
be  aflSrmed,  that  from  1584,  when  the  case  of  Daws  v.  MoUins '  was 
determined,  until  the  year  1822,  no  case  can  be  found  relating  to 
the  law  of  tithes,  in  which  any  distinction  was  ever  recogniied  or 
taken  between  timber  trees  raised  from  old  stools,  and  timber  trees 
growing  from  seed ;  and  as  it  has  been  before  remarked,  in  que»- 


•  3  Wood,  325. 

^  According  to  the  doctrine  laid 
down  in  the  recent  case  of  Willb  ▼. 
Stone,  Jan.  S4th,  18S7,  1  Younge  & 
Jerv.  262y  this  case,  as  well  as  that 
of  Ford  V.  Racster^  hereafter  men- 
tioned, where  the  right  was  also 
founded  on  a  special  custom,  would 
be  authorities  to  show,  that  trees  of 
twenty  yean'  growth,  springing  from 


stools,  were  not  considered  titheable 
by  the  general  law. 

'  Decree-book,  23  Dec  18  ll.  15 
July,  1816.  3  £.  &  Y.  1388.  Gw. 
2073.  in  notis.  See  the  remarks  on 
this  case  infra,  259. 

<!  K.  B.  4  Maul.  &  SeL  130.    3  £. 

&Y.710.     Gw.  1729. 

*  Supra. 
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tions  of  waste,  or  of  liability  of  woods  to  the  poor-rates,  and  other 
questions  relating  to  timber  trees  as  parcel  of  the  inheritance,  no 
such  distinction  has  ever  been  set  up  or  pretended. 

The  only  case  which  now  remains  to  be  noticed  as  a  direct  Timber  tnet  of 
authority  for  the  exemption  of  timber  trees  springing  from  stools,  y^*  ^^^^ 
is  that  of  Underwood  v.  Buckle,  tried  before  Mr.  Justice  Bayley  P^^nf  fr<»> 

^     ^    stools,  fouod  not 

at  Hereford  assizes  in  1822,  and  not  in  1812,  as  stated  in  the  tiiheabie,  ioa 
report  of  Evans  v.  Rowe,  where  it  was  cited  by  the  counsel  fi>r  ^^  Bayley,  J. 
the  defendant,  and  admitted  by  the  phdntifiTs  counsel  to  be  pre-  ig^^^'^'^  *^ 
cisely  similar  to  the  principal  case  in  all  its  circumstances.  The 
case  of  Underwood  v.  Buckle  was  an  action  brought  by  the  rector 
of  Ross  in  Herefordshire,  on  the  statute  of  2  and  3  Ed.  VI.,  for 
not  setting  out  the  tithes  of  certain  oak  trees  felled  by  the  de- 
fendant. The  ground  of  the  plaintiff^s  demand  was,  that  the 
trees  in  questiim  grew  from  old  stools,  and  that  trees  of  that  de- 
scription were  titheable,  whatever  might  be  thdr  age  or  growth. 
A  great  number  of  witnesses  were  examined  on  both  sides,  and  by 
their  evidence  it  appeared,  that  a  great  proportion  of  the  trees  in 
question  were  from  one  hundred  to  three  hundred  years  old,  and 
that  the  mode  of  propagating  timber  trees  from  stools  was  very 
common  in  that  part  of  the  country :  that  such  timber  trees  were 
very  frequently  of  the  largest  dimensions,  and  fit  for  navy  purposes 
or  building :  that  there  was  no  difference  as  to  the  quality  of  the 
timber,  between  those  raised  from  stools  and  those  which  grew 
from  acorns,  and  that  timber  merchants,  in  purchasing  timber, 
made  no  distinction  in  the  prices  on  that  account.  The  witnesses 
varied  in  their  testimony  as  to  the  possibility  of  ascertaining,  when 
trees  are  of  a  large  growth,  whether  they  sprung  from  acorns  or 
from  stools ;  some  representing  it  to  be  easy,  others  that  it  was 
difficult,  and  others,  again,  that  it  was  impossible,  to  distinguish 
them.  The  counsel  for  the  plaintiff  relied  upon  the  case  of  Ford 
V.  Bacster,  as  an  authority  to  shew,  that  the  trees  were  titheable* 
Mr.  Justice  Bayley  left  it  to  the  jury  upon  the  following  points. 
First,  whether  the  trees  in  question  were  timber.  Secondly, 
whether  by  the  custom  of  the  country  they  were  liable  to  tithe. 
The  jury  found  a  verdict  for  the  defendant  ^.     This  it  is  true,  is 

*  The  above  statement  of  the  case     from  the  notes  of  the  learned  ju4ge 
of  Underwood  v.  Buckle  is  compiled     who  tried  the  caus^  and  to  whose* 
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The  branchet  of 
a  timber  tree 
may  be  privi- 
leged per  $e,  by 
their  own  age, 
and  not  merely 
aa  accenoriea 
to  the  body  of 
tlwtree. 


only  a  nisi  prius  decision ;  bat  considered  as  the  judicial  opinion 
of  a  yery  learned  judge,  it  cannot  be  denied,  that  it  is  an  authority 
of  considerable  weight  on  the  present  question. 

In  addition  to  the  direct  authorities  which  have  been  just  re- 
ferred to,  it  may  be  observed,  that  the  exemption  of  the  branches 
of  a  timber  tree,  by  reason  of  their  own  age,  when  they  are  of 
above  twenty  years^  growth,  appears  to  afford  a  strong  argument 
in  favour  of  the  exemption  of  timber  trees  springing  firom  old 
stools.  The  cases  upon  the  subject  of  the  privUege  of  branches 
of  timber  trees  have  been  already  adverted  to  *,  but  there  is  a  part 
of  the  report  of  the  case  of  Soby  v.  Molins  ^y  relating  to  the  prin- 
ciple upon  which  that  privilege  is  founded,  which  seems  too  ma- 
terial to  the  present  question  to  be  omitted  in  this  place.  In  that 
case,  the  plaintiff  in  prohibition  was  sued  in  the  spiritual  court, 
for  tithes  of  the  branches  of  hornbeam-pollards,  which  branches, 
as  well  as  the  trees,  were  of  the  growth  of  twenty  years  and  more. 
It  was  argued  for  the  plaintiff,  that  the  branches  were  exempt  as 
being  accessory  to  privileged  trees,  and  it  was  said,  ^*  especially  in 
this  case  because  the  branches  are  of  the  age  of  twenty  years  and 
more,  which  age  makes  them  to  be  accounted  great  trees  of  them- 
selves.'^^ A  consultation  was  granted  upon  the  ground,  that  the 
trees,  being  hornbeams,  were  not  in  their  nature  timber  trees,  and 
consequently  not  privileged.  And  therefore  it  was  said  by 
Wray,  C.  J.,  that  he  and  the  other  judges  were  of  opinion, 
^*  that  if  the  hornbeams  themselves  had  been  cut  down,  tithes 
should  have  been  paid  for  them ;  and  by  the  same  reason  they 
shaU  be  paid  for  the  boughs  and  branches  of  them;  for  the 
branches  which  are  of  the  age  of  twenty  years  and  more,  shall  be 
of  the  same  nature  with  the  trees  out  of  which  they  spring  and 
grow,  and  of  no  other  nature ;  for  he  said,  that  a  branch  of 
above  twenty  years  of  age  of  an  oak  or  ash,  or  the  like,  may  be 
of  service  in  building,  and  therefore  it  shall  be  exempt  from 
tithes,  as  well  as  the  principal  tree  shall.*"  There  are  other 
passages  in  the  report  to  the  same  effect.     By  this  and  other 


kindness  and  liberality  the  writer  is 
indebted  for  the  use  of  them,  for  the 
purpose  of  elucidating  the  very  im- 
portant question  to  which  they  re- 


late. 

'  Ante,  231. 

>»  Plowd.  468. 
134. 


1  E.  &  Y.  60.  Gw, 
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cases  relatbg  to  the  loppings  of  timber  trees,  which  have  been 
already  referred  to  *,  it  appears,  that  even  a  branch,  which  is  in 
its  nature  timber,  may  not  only  be  privileged,  by  being  an  acces- 
sory to  a  timber  tree  of  more  than  twenty  years^  growth,  but  also 
by  being  in  itself  gros  hoia  of  the  statutable  age.  And  there- 
fore a  fortiori  a  tree  above  the  age  of  twenty  years  growing 
from  an  old  stool,  may  be  so  privileged,  because  in  regard  to  its 
natural  properties  it  is  in  no  respect  distinguishable  from  a  tree 
produced  from  seed.  And  this,  independently  of  the  other  rea- 
sons which  have  been  before  mentioned,  seems  to  furnish  a  com- 
plete answer  to  the  objection,  that  the  privilege  of  exemption  is 
confined  to  original  trees,  in  the  sense  in  which  that  term  was 
used  in  the  principal  case  of  Evans  v.  Rowe. 

It  now  becomes  necessary  to  examine  the  cases  which,  in  the  Examinadon  of 
case  of  Evans  v.  Rowe,  were  deemed  by  the  Court  of  Exchequer  wpoTby^M 
so  conclusive  and  binding  upon  their  judgement  as  to  compel  ^^^.  ^J^^^^ 

^      ^  •f    ^  *^       quer  in  Etviit. 

them  to  pronounce  a  decree  contrary  to  their  own  opinion  as  to  Howe. 
the  principle  of  the  subject,  and  against  the  plain  and  obvious 
meaning  of  the  statute  of  46  Edw.  III.  The  cases  in  question 
are,  Bibye  v.  Huxley  ^,  Walbank  v.  Hayward  ^,  and  Chichester 
V.  Sheldon^;  the  decision  of  the  court  was,  however,  founded 
principally  on  the  first  and  the  last  of  those  three  cases. 

In  respect  to  the  first  case  of  Bibye  v.  Huxley,  in  1726,  which  The  cue  of  Bi- 
was  cited  from  Wood'*s  decrees.  Lord  Chief  Baron  Alexander  /dear  and  ex-* 
stated  what  he  conceived  to  be  the  result  of  that  decision  in  the  P.''®",.^^™!^ 

tion  that  timber 

following  terms :  "  It  appears  from  this,  that  the  court  consi-  treea  growing 
dered  maiden  trees  of  beech  above  twenty  years  old  as  timber ;  not  tithetUe. 
but  not  when  they  grew  from  stools,  though  above  twenty  years 
old.  The  distinction  between  these  two  species  was  clearly  made 
out ;  for  an  account  was  decreed  of  the  latter  species,  and  refiised 
as  to  the  former.'"  By  this  and  other  passages  of  the  report,  it 
appears,  that  the  case  of  Bibye  v.  Huxley  had  a  very  great  de- 
cinve  influence  upon  the  determination  of  the  court ;  it  is  there* 

*  Ante,  229.  Gw.  1058. 

*  2  Wood,  237.     1  E.  &  Y.  805.         *  1  Turn.  245.    3  E.  &  Y.  1102. 
Gw.  657.  Gw.  2072. 

••*  3  Wood,  512.     3  E.  &  Y.  1245. 
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fore  of  the  utmost  importance  to  observe,  that  their  opinion  as 

to  the  effect  of  the  decree  in  that  cause,  so  far  as  it  relates  to  the 

The  effect  of  the  beech  trees  growing  from  stools,  is  wholly  founded  in  error.    Tlie 

v!^Hu3dcy  i  ^*    couTt  Were  misled  by  the  printed  extract  of  the  decree  in  Woofs 

perverted  by  the  collection,  by  which  the  seusc  of  the  decree,  which,  if  correcdy 

manner  in  which  '      -^  7  7  j 

it  is  printed  in  given,  is  perfectly  clear  and  intelligible,  has  been  whoUy  per- 
verted. By  the  decree,  as  it  is  printed  in  Wood,  the  court 
ordered,  *^  that  the  defendant  do  come  to  an  account  with  the 
plaintiff  for  the  value  of  the  tithes  of  wood  for  the  time  in  the 
UU,  {ea^ept  for  oak^  ash^  and  maiden  trees  of  beechy  abwe 
twenty  years'^  growth)^  and  beech  wood  proceeding  from  stools 
originally  maiden  trees,  above  twenty  years^  growth,  that  as  to  the 
tithes  of  asp  trees,  &c."  Upon  looking  at  this  passage  of  the  decree, 
as  it  is  printed  in  Wood,  it  appears  that  the  words  *'  except  for 
oak,  ash,  and  maiden  trees  of  beech,  above  twenty  years^  growth^ 
are  placed  in  a  parenthesis ;  and  consequently,  it  would  seem, 
that  the  exception  extends  only  to  oak,  ash,  and  maiden  beech 
trees  of  above  twenty  years^  growth ;  and  that  an  accowit  was 
directed  of  the  beech  wood  proceeding  from  stools.  But  on  com- 
paring the  extract  in  Wood  with  the  decree  book,  it  will  be  seen, 
that  the  brackets  by  which  those  words  are  included  in  the  paren- 
thesis, and  by  wliich  the  beech  trees  proceeding  from  stools  are 
to  all  appearance  not  included  in  the  exception,  have  been  inter- 
polated in  the  printed  book,  and  that  as  the  passage  stands  in  the 
decree  book,  it  was  ordered,  **  that  the  said  defendant  do  come  to 
an  account  with  and  pay  the  said  plaintiff  the  value  of  the  Uthes 
of  wood  for  the  time  in  the  bill,  except  for  oak,  ash,  and  maiden 
trees  of  beech,  of  above  twenty  years^  growth,  and  beech  wood 
proceeding  from  stools  originally  maiden  trees  above  twenty  years^ 
growth;  and  as  to  the  tithes  of  asp  trees,  or  any  other  matter  where- 
in any  difficulty  shall  appear,  the  same  is  to  be  reported  specially.'' 
It  may  therefore  be  collected  from  the  plain  import  of  this 
decree^  as  it  stands  in  th<3  decree  book,  1.  That,  in  respect 
to  the  wood  of  oak  and  ash  trees,  which  are  in  their  nature 
timber  by  law,  it  was  held,  that  all  trees  of  those  species  of  more 
than  twenty  years^  growth,  whether  maiden  or  not,  were  free  from 
the  payment  of  tithes;   because  the  term  or  qualification  of 
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"  maiden ""  was  annexed  to  beech  trees  only.  2.  That  in  respect 
to  beech  wood,  which  is  timber  only  by  special  custom,  the  ex- 
emption  was  expressly  confined  to  maiden  trees ;  because,  by  the 
custom  of  the  country  in  this  particular  case,  maiden  trees  only 
were  accounted  timber.  3.  That  the  maiden  trees  of  beech  being 
in  their  nature  timber  by  the  custom,  and  of  the  statutable  age 
of  twenty  years  and  upwards,  were  necessarily  privileged  by  the 
general  law ;  and  that  the  stools  of  maiden  beech  trees,  being  of 
the  same  nature  as  the  maiden  trees  which  originally  stood  upon 
such  stools,  the  beech  wood,  of  whatever  age,  proceeding  from 
those  stools,  was  also  exempted  by  the  privil^e  which  became 
Tested  in  the  original  trees  upon  their  attaining  the  age  of  twenty 
years  before  they  were  cut  down.  Upon  the  whole,  then,  it  is 
quite  clear  that  in  Bibye  v.  Huxley,  wood  proceeding  from  old 
stools  was  held  to  be  exempt  from  the  payment  of  tithes*. 

The  next  case  relied  upon  in  the  case  of  Evans  v.  Rowe,  as  The  case  of 
weU  as  by  the  Master  of  the  Rolls  in  Chichester  v.  Sheldon,  is  ^^^i^ 
Walbank  v.   Hayward,  in   177^ ;  which  is  nowhere  reported,  ^'^'^^j  ^^^^  no 

K  "«  certain  codc1u> 

but  was  cited  from  Wood'^s  decrees*'.  In  that  case  the  Court  of  sion  ai  to  the 
Exchequer  made  an  interlocutory  order,  directing  the  deputy  fhe^i^t^ 
remembrancer  to  inquire,  what  parts  and  quantities  of  the  wood 
in  the  pleadings  mentioned,  which  had  been  cut  down  by  the 
defendants  respectively,  grew  from  the  mast  or  seed,  and  were 
under  twenty  years^  growth ;  and  likewise  what  parts  and  quan- 
tities thereof  grew  from  stools  or  roots  of  trees  theretofore  fallen 
and  cut  down  by  them,  ^*  of  any  age,  size,  or  growth  whatsoever'', 
and  to  inquire  and  state  what  underwood  had  been  taken  or 
felled  by  the  defendant,  Sandys.  The  case  in  question  suggests 
the  following  observations.  First,  There  was  no  adjudication 
upon  the  points  in  dispute  in  the  cause,  the  order  made  by  the 
court  being  merely  interlocutory,  directing  particular  facts  to  be 
inquired  into,  with  a  view  to  some  ulterior  purposes,  as  to  which 
the  order  is  silent,  and  which  can  only  be  the  sutrject  of  conjecture, 

*  See  the  examination  of  the  plead*  of  **  Observations    on  the   case  of 

iogs  and  decree  pronounced  in  this  Evans  v.  Rowe." 
case,  in  a  pamphlet  published  by  the  ^  Vol.  9.  5 IS. 
writer  of  this  treatise,  under  the  title 
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or  uncertain  inference  from  the  pleadings  in  the  cause,  and  the 
terms  of  the  order,  which,  it  is  material  to  ohserve,  was  never 
carried  into  execution.     Secondly,  As  the  wood  of  which  tithes 
were  demanded  was  expressly  stated  to  consist  of  ^'  reeds  or  ger- 
mins""  of  beech^  which  is  timber  only  by  custom,  the  order  might 
have  been  made  with  reference  to  a  special  custom  relating  to  that 
species  of  wood.     Thirdly,  It  does  not  clearly  appear,  whether  the 
*^  reeds  or  germins^  were  above  or  under  the  age  of  twenty  yean, 
although  it  may  be  inferred,  from  the  use  of  those  terms,  and  fiom 
the  statement  that  they  were  assessed  to  the  church  and  poors' 
rate,  that  they  were  under  that  age ;  and  it  is  to  be  observed,  that 
the  words  ^^  of  any  age,  size,  or  growth  whatsoever^  may,  and 
indeed,  according  to  the  regular  grammatical  construction  of  the 
passage,  ought  to  be  referred  to  the  ^'  trees  theretofore  fallen  and 
cut  down.*"  *     And  lastly,  the  case  is  not  noticed  by  any  re- 
porter, which  never  could  have  happened,  considering  the  im- 
portance of  the  subject,  if  the  order  had  amounted  to  a  declara- 
tion of  opinion,  that  timber  trees  of  any  age  growing  from  old 
stools  are  liable  to  the  payment  of  tithes. 
The  cue  of  Chi-       The  last  of  the  three  cases  which  influenced  the  judgement  of 
don,  before  Sir"    ^^  Court  of  Exchequer  in  Evans  v.  Howe,  is  Chichester  t. 
Maiter^ahe      Sheldon,  decided  by  Sir  T.  Plumer,  Master  of  the  RoUs,  in  1823". 
RoUb,  in  less,    This  was  a  bill  filed  by  the  impropriate  rector  of  the  parish  of 
trees,  of  above     Llaubadamfiiur,  in  the  county  of  Cardigan,  for  tithes  of  wood. 
gTo^,^re       It  appeared  by  the  evidence  in  the  cause,  that  the  defendants  bad 
held  to  be  tithe-  cut  down  wood  and  uudeTwood,  which  grew  from  the  roots  or 

able. 

Stools  of  trees  which  had  been  formerly  cut  down ;  and  that  a 
great  part  of  such  wood  was  of  more  than  twenty  years'  growth. 
For  the  defendant  it  was  insisted,  that  the  wood  which  was  of 
more  than  twenty  years^  growth  was  privileged  by  its  own  age. 
For  the  plaintifi^  it  was  contended,  that  germins,  sprung  from  roots, 
whatever  be  their  age,  are  subject  to  tithes,  and  that  no  germin 
can  acquire  an  exemption  by  age ;  and  the  cases  of  Walton  ▼. 

*  See  these  and  the  other  parts  of  of  £vans  v.  Rowe,"  before  referred  to. 
the  pleaduigs  and  decree  in  the  case        ^  1  Turn.  245.    S  £•  &  Y.  UO^* 

of  Walbankv.  Hay  ward,  examined  at  Gw.  9078. 
length  in  the**  Observations  on  the  case 
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Try  on*.  Tumor  v.  Smith  ^,  Walbank  v,  Hnyward^,  lams  v. 
Snell^,  and  Ford  t.  Racster  ^,  were  cited  in  ««pport  of  that  doc- 
trine. The  Maiiter  of  the  Boli9»  in  delivering  his  judgement, 
observed^  thnt  it  was  certainly  laid  down  in  the  Second  Institute, 
that  the  gennins  from  the  root  Are  privileged  aa  well  as  those  from 
the  mast,  but  that  point,  he  said»  had  undergone  very  great  eonr 
rideration  in  Walton  v.  Tryon,  and  it  was  Lord  Hardwicke^s 
opimon,  that  the  passage  in  the  Second  Institute  was  not  law,  and 
tbat  there  was  a  distinction  between  the  root  and  the  mast ;  that 
the  privilege  did  not  attach  upon  the  root,  and  that  the  gemins 
cut  fr<mi  the  old  roots  were  for  ever  liable.  The  distinction  taken 
ia  that  case  might  have  been  made  for  the  purpose  of  protecting 
the  rights  of  the  church)  where  they  depend  on  gennins  aprung 
from  dd  stools ;  it  being  difficult  to  ascertain,  whether  the  stools 
belong  to  trees  whidi  did  or  did  not  acquire  the  privilege.  Lord 
Hardwicke's  decision  in  Walton  v.  Tryon  had  been  followed  in 
Walbank  v.  Hay  ward  ^  and  Lewis  v.  Snell  < ;  and  in  addition  to 
those  cases,  there  was  a  very  strong  authority  of  a  court  of  law 
upon  the  sidgoct  In  Ford  v.  Racster  ^^  the  Court  of  King's 
Bench  had  given  a  direet  decision  in  point ;  and  as  it  was  a  dear 
legal  right,  a  court  of  equity  should  be  cautious  of  setting  up  its 
own  judgement  against  the  unanimous  decision  of  a  court  of  law. 
The  defondants  were  decreed  to  accouat  for  the  tithes  of  the 
wood  which  sprung  from  stools  or  roots  of  trees,  with  costs.  It 
appears  by  the  report,  ^at  the  Master  of  the  Bolls  was  fidly 
aware  of  the  pendency  of  the  case  of  Evans  v.  Howe  in  the  £3^- 
dhcquer,  and  of  the  doubt  entertained  by  Lord  Chief  Baton 
Hicharda  aa  to  the  authorities  on  the  suigect 


TUa  dedsion  evidently  profoases  to  be  founded^  not  upon  prin-  Thecaaeof  CKi- 
riple,  but  upon  the  authority  of  Walton  v.  Tryon,  Walhank  v.  do?w«ideter-* 
HaywawU  I^wis  v.  Snell,  and  Ford  v.  Bacster.     Lord  C.  B.  T^iT^* 


iiojwrfect  ubA 


*  MS,  8  E.  &  Y.  ifls.    Gw.  as7.  *  4  Maul.aE8elw.  iso,    s]£.& Y. 

*  MS.  Gw.  529,     1  E.&  Y.  S96.  710.    Gw.  17?9. 

*  3  Wood,  512.    3  E.  &  Y.  1245.  '  3  Wood,  512.    3  E.  &  Y.  1245. 

Gw.  1058,  Gw.  1058. 

*  Decree-book,  S3  Dec.  1811.    15  ■  Decree-book.    3  E.  &  Y.  1588. 
July,  iai6.    a  £.  &  Y.  isas.   Gw.  ^  4  Maul  k'  Selv.  lao.    a  £.  & 

2073.  a.  Y.  710.     Gw.  1729. 
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mistaken  view  of  Alexander  has  very  clearly  shewn  in  the  principal  case,  that  Wal- 
^rmer  au  o-      ^^  ^  TryoD,  Lcwis  V.  SncU,  and  Ford  v.  Racster,  do  not  support 

the  conclusion  of  the  Master  of  the  Rolls ;  and  it  has,  it  is  con- 
ceived, been  seen  that  the  same  observation  may  be  fairly  apfdied  to 
Walbank  v.  Hay  ward  *.  However,  as  the  case  of  Walton  v.  Try  on 
is  evidently  the  principal  foundation  of  the  decision  in  Chichester 
V.  Sheldon,  it  may  be  proper  to  observe,  that  the  effect  of  that  case 
In  Walton  v.       was  whoUy  misconceived  by  the  Master  of  the  Rolls.     In  the 
o/genninswere   ^^^  placc,  uo  tithcs  of  gcrmius  proceeding  from  stools  were  in 
i!o^d7i!^'  '"^  question  in  that  cause ;  and  Lord  Hardwicke^s  position  was  a  mere 
wicke*8  dictum     dictum,  which  ought  not  to  have  been  treated  as  a  judicial  de- 
the  derivative      cisiou.    And  sccondly,  even  this  dictum  clearly  applies  only  to 
min«  mider  the'"  ^^^  qucstion,  whether  germins  under  the  age  of  twenty  years  are 
age  of  twenty      derivatively  protected  by  the  privilege  of  the  parent  tree,  and  not 

to  the  question,  whether  trees  above  that  age  may  be  privilq^ed 
per  86 ;  which,  as  it  has  been  before  observed,  are  two  distinct 
propositions.  It  is  also  a  mistake  to  suppose,  that  Lord  Haid- 
wicke  recognizes  any  distinction  between  a  tree  springing  from  a 
stool,  and  a  tree  growing  from  seed ;  on  the  contrary,  his  opiniott 
tends  rather  to  support  the  doctrine,  that  there  is  no  such  dis- 
tinction, because  it  proceeds  on  the  principle,  that  a  germin  is  to 
be  considered  as  an  independent  tree,  unconnected  with  the  parent 
stock,  and  therefore  liable  to  pay  tithes  in  the  same  manner  as 
a  timber  tree  springing  from  seed,  when  it  is  felled  under  the  age 
of  twenty  years.  Besides,  it  seems  a  perversion  of  language  to 
apply  the  term  "germin^  to  timber  trees  of  more  than  twenty 
years^  growth ;  timber  trees  above  that  age  which  have  sprung 
from  seed,  might  be  called  "seedlings^  with  equal  propriety. 
The  cases  of  *  As  to  the  case  of  Ford  v.  Racster  ^,  it  was  a  decision  after  a 
and  Amier  v.  verdict  upou  a  custom.  Amler  v.  Jackson  ^,  which  is  the  prin- 
Jackson  turned    ^jjpgj  foundation  of  the  decision  of  the  Court  of  Kimf  s  Bench  in 

upon  customs.  *  ^ 

Ford  V.  Racster,  was  also  a  case  where  the  rector  expressly 
claimed  the  tithes  by  special  local  custom,  grounded  upon  usage 
of  payment  to  himself  and  his  predecessors  from  time  immemorial. 
These  two  decisions,  therefore,  militate  against  the  doctrine  of 
the  Master  of  the  Rolls;  for  the  inference,  if  any,  from  such 

*  See  the  remarks  on  this  case        ^  SE.&Y.710.    Gw.  17S9. 
ante,  250.  '  3  Wood,  225. 
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cases  is,  that  the  tithe  owner  will  not  rest  his  title  upon  custotni 
where  he  is  entitled  under  the  general  law.     The  case  of  Lewis  The  case  of 
T.  Snell*,  tod,  instead  of  supporting  the  decision  of  the  Master  of  f^^Uc^"?" 
the  Rolls,  will,  upon  eiamination,  be  found  to  be  a  clear  declara-  stead  of  tupport- 

A       .    .  -I  -r       t  «  '"?•  ^^  doctniie 

tion  of  opinion  to  the  contrary.  In  that  case  the  Court  of  Ex-  ofSirT.Piumer 
chequer,  by  an  interlocutory  order  referred  it  to  the  Deputy  Re-  shddo^****'  ^* 
membrancer,  to  take  an  account,  amongst  other  things,  of  what 
coppice  foood  and  underwood  had  been  cut  down  by  the  defend- 
ants ;  and  he  was  also  to  take  an  account  '^  of  what  germine  had 
been  cut  down  by  the  said  defendants  from  the  stools  of  trees 
Abovd  twenty  years'*  growth,  and  whether  any  and  what  part  there- 
of had  been  cut  from  stools  above  twenty  years^  growth,  nUwed 
and  cut  wUh  coppice  and  underwood*^  This  special  direction 
to  ascertain  whether  any  germins  had  been  cut  from  stools,  mixed 
with  coppice  and  underwood,  clearly  shews  that  the  Court  were 
of  opinion  that  the  germins  were  not  titheable ;  because  the  mix* 
ing  of  those  two  sorts  of  wood  would  be  perfectly  immaterial  to 
any  question  which  could  possibly  have  arisen  in  the  cause,  un- 
less one  sort  of  wood  had  been  considered  titheable,  and  the  other 
not  titheable.  Now,  as  the  Court  must  have  been  of  opinion  that 
the  coppice  and  underwood  were  titheable,  it  necessarily  follows^ 
that  the  germins  were  held  not  to  be  titheable*  If  it  be  asked,  for 
what  purpose  this  particular  direction  was  given,  the  answer  is^ 
that  in  all  probability  it  was  made  with  reference  to'  the  rule  laid 
down  in  Croke,  Elis.  347^9  and  expressly  recognised  by  Lord 
Hardwicke  in  Walton  ▼.  Tryon,  viz.  "  that  if  diere  be*  coppice 
and  a  few  timber  trees,  and  the  owner  cut  the  coppice  and  the 
lops  of  the  timber  trees,  and  bind  them  up  together,  so  as  they 
cannot  be  distinguished,  the  parson  shall  have  tithes  of  all.^^  ^  It 
was  stated  by  Mr.  Baron  Graham,  in  the  principal  case,  that  the 
inquiry  as  to  the  germins  mixed  and  cut  with  underwood,  was 
given  up  on  account  of  the  expense  with  which  it  was  likely  to  be 
attended.    And  it  appears  by  the  final  decree,  that  the  defiend- 

*  Decree-book, ss  Dec.  iSll.    15     Rep.  S9.  b.    l  £.  &  Y.  109.    Gw. 

July,  1816.  3  E.  &  Y.  1S88.  Gw.   83S, 

2073.  n.  •  2E.aiY.  125. 

^  Bockkunt  v,  Newnton,  i  We. 
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ants  were  decreed  to  pay  the  value  of  tLe  tithes  of  coppice  ¥ood 
and  underwood  only* 

In  conclusion,  it  may  not  be  improper  to  observe,  that  vhat- 
ever  opinion  may  be  entertained  as  to  the  propriety  of  the  tvo 
latest  determinations  on  this  question,  it  must  be  admitted,  that 
the  general  rule  by  which  judges  are  bound  to  adhere  to  fonner 
judicial  decisions,  is  founded  on  great  wisdom,  and  that  courts  of 
justice  ought  not  to  depart  from  a  series  of  uniform  authorities, 
nor  to  overrule  even  a  single  clear  determination,  merely  because 
they  arc  not  satisfied  with  the  reasons  on  which  they  ace  grounded. 
But  when  judges  are  called  upon  to  determine  a  question,  which 
has  been  the  subject  of  a  recent  decision,  and  it  can  be  clearly 
shewn  that  such  decision  was  founded  upon  an  imperfect  and  mis- 
taken representation  of  the  former  authorities,  it  seems  quite  clear, 
that,  in  such  case,  they  are  bound  to  overrule  it  if  they  ftel 
satisfied,  that  upon  principle,  as  well  as  authority,  the  point  ought 
to  have  received  a  difierent  determination,  and  more  espcipially 
when  it  has  been  decided  contrary  to  the  plain  and  obvious  inter- 
pretation of  a:i  act  of  parliament,  against  which  it  cannot  for  a  mo* 
ment  be  contended,  that  any  judicial  decision  ought  to  be  permitted 
to  prevail. 

To  apply  these  observations  to  the  authorities  upon  the  ques- 
tion now  under  consideration,  it  is  apprehended,  that  it  has  been 
sufficiently  shewn,  that  the  case  of  Chichester  v.  Sheldon  is  sot 
only  unsupported  by  any  former  authority,  but  expressly  contra- 
dicted by  several  previous  decisions ;  and  as  it  appears  to  have 
been  admitted  in  the  principal  case,  and  indeed  cannot  be  reasonp 
ably  doubted,  that  the  doctrine  of  the  Master  of  the  Rolls  is  un- 
tenable in  principle,  and  contrary  to  the  plain  and  obvious  import 
of  the  statute  45  £dw.  III.,  it  is  therefore  with  great  deference 
submitted,  that  the  real  principle  and  substantial  object  of  the 
rule  of  adhering  to  former  decisions,  as  well  as  the  due  obserr- 
aace  of  the  rule  itself,  would  have  been  better  consulted  in  the 
principal  case,  by  over-ruling,  than  by  conforming  to  the  single 
authority  of  that  decision.     And  indeed,  there  seems  to  be  little 
doubt,  that  such  would  have  been  the  determination  of  the  Court 
of  Exchequer,  in  the  principal  case  of  Evans  v.  Rowa^  if  their 
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attentiQn  had  been  direeted  to  all  the  authorities  upon  the  sulgeet, 
and  if  a  raiscoDceptioii  had  not  prevailed,  as  to  tlie  effect  of  the 
cases  which  were  cited  from  Wood's  Decrees,  by  which,  as  well  as 
by  the  decision  of  the  Master  of  the  Rolls,  their  judgement  appeals 
to  have  been  materially  influenced. 

It  is  scarcely  necess&ry  to  remark,  that  in  the  law  of  tithes,  as 
well  as  in  other  branches  of  the  law,  there  are  many  precedents  to 
justify  such  a  eourse  of  proceeduig^.  It  would  however  be  im- 
pr(^er  to  pass  over  the  case  of  Cowlejr  v.  Keys  ^,  which  was  de- 
cided under  circumstances  which  have  a  very  material  and  for- 
cible application  to  the  sulgect  now  under  consideration.  The 
question,  in  that  case  was,  whether  lands  formerly  belonging  to  a 
Cisterdan  abbey,  which  w^i^e  in  lease  at  the  time  of  its  dissolu- 
tion, w^re  discharged  of  tithes  whilst  they  were  in  the  manuranoe 
of  the  owDer«  The  case  of  Porter  v.  Bathurst  ^  in  Cro.  Ja.  in 
the  year  1620,  was  cited  on  the  one  hand  in  support  of  the  ex- 
emption, whilst  on  the  other  hand,  the  counsel  for  the  plaintiff 
relied  upon  the  later  decision  to  the  contrary,  in  Lord  v.  Turk  in 
the  Exchequer,  in  1722  ^  :  Lord  Chief  Baron  Eyre,  whose  grcAt 
learning  and  authority  on  questions  of  tithe  law  have  not  been 
paralleled  in  modem  times,  in  delivering  the  judgement  of  the 
court,  speaks  of  the  comparative  weight  of  the  two  c(Hiflictiiig 
decisions,  which  have  been  just  refenred  to,  in  the  feUowing 
terms :  **  The  case  in  Cro,  Ja.  is  a  case  of  great  authority,  de- 
termined on  a  special  verdict  in  prohibition,  and  I  greatiy  prefer 
such  a  detomination  in  prohibition  to  any  decision  in  a  court  of 
equity,  in  a  collateral  way.  The  question  in  the  former  mode  is 
pointedly  on  the  record ;  there  is  an  opportunity  of  appealing, 
and  the  ground  of  die  decision  is  distinct  and  not  to  be  misunder- 
stood. But,  if  there  had  been  no  such  case  to  be  found,  we 
should  have  been  of  the  same  opini(Mi,  seeing  what  has  been  the 

'  T#go  only  a  few  years  back,  see  ^  Coxa's  MSS.    5  £.  &  Y.  1351. 

Prevost  T.  Benetty  in  1815,  1  Price,  Gw.  1308. 

2.36.      3  E.  &  y.  705.    Gw.  1723.  '  Cro.  Ja.  559.    2  Ro.  Rep.  142. 

Dawes  V.  Bcnn,  in  182J,  1  Barn.  &  1  £.  &  Y.512.    Gw.  373. 

Cres.  751.     3  E.  &  Y.  1106.    Gw.  *  Bunb.  122.    1E.&Y.77S.  Gw. 

'2061.      Holwell  V.  Blake,  in   1824.  1315.  n, 
MXdand^  559.    3  £.  &  Y.  1174. 
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Whether  tithes 
are  payable  of 
gcnnina  under 
the  age  of 
twenty  yearfi 
grawing  from 
the  ttooU  of 
tfcet  which  were 
above  that  age 
when  they  were 
idled. 


current  of  determinations  on  other  branches  of  the  statate.""* 
Again,  he  says,  "  the  case  in  Cro,  Ja,  seems  to  me  to  be  quite 
right,  and  the  case  in  Bunbury  (Lord  ▼.  Turk)  appears  to  have 
been  determined  without  due  consideration,  and  I  therefore  can- 
not lay  any  stress  upon  it,  against  the  obvious  interpretation  of 
the  statute.'' 

The  application  of  these  observations  to  the  authorities  on  the 
present  question,  as  they  stood  at  the  time  of  the  determinatioQ 
of  Evans  v.  Rowe,  will  be  sufficiently  obvious,  when  it  is  con- 
sidered, that  on  one  side  there  was  the  single  decision  of  the 
Master  of  the  Rolls,  in  Chichester  v.  Sheldon ;  whillt  on  the 
other  side,  there  was,  independently  of  the  other  cases  before  re- 
ferred to,  the  case  of  Dawes  v.  MoUins  ^,  whidi  being  determined 
upon  a  demurrer  in  law,  in  prohibition,  is  consequently  equal  in 
point  of  authority  to  the  case  in  Cro.  Ja,  alluded  to  by  Lord 
Chief  Baron  Eyre ;  and  therefore,  for  the  reasons  stated  by  hhn, 
ought  to  outweigh,  and  undoubtedly,  if  it  had  been  cited  in  the 
principal  case,  would  have  been  preferred  to  the  decision  of  Sk 
Thomas  Plumer  in  Chichester  v.  Sheldon,  which  also  resembles 
the  case  overruled  by  the  court  is.  Cowley  v.  Keys,  in  this  ma- 
terial point,  that  it  is  contrary  to  the  obvious  interpretation  of 
the  statute  of  45  Edw.  III.  And  it  seems  equally  certain,  that 
if  the  case  of  Dawes  v.  Mollins  had  been  referred  to  in  Chichester 
V.  Sheldon,  that  case  would  have  received  a  very  different  deter- 
mination. For  when  Sir  Thomas  Plumer  refers  to  the  case  of 
Ford  V.  Racster,  upon  the  erroneous  supposition,  that  it  was  a 
decision  directly  in  point,  he  says,  that  the  question  *^  being  upon 
A  legal  right,  a  court  of  equity  should  be  cautious  of  setting  up 
its  own  judgement  against  the  unanimous  decision  of  a  court  of 
law."" 

II.  The  other,  which  is  a  much  less  important  question,  is, 
whether  trees  or  germins  under  the  age  of  twenty  years,  grow- 
ing from  <dd  stools  or  roots  of  trees,  which  were  above  that  age 
when  they  were  felled,  are  exempted  from  the  payment  of  tithes, 
by  reason  of  the  privilege  which  once  belonged  to  the  original 
or  parent  tree. 


•  SI  Hen.  Vin.  c.  J5^ 


*  S  Leoo.  T?.    1  E.  &  Y.  50.    Supii,  24 
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As  to  this  point,  it  is  laid  down  by  Lord  Coke^  in  his  second  Accot^iiw  to 
Institute,  that  **  if  a  man  cut  down  timber  trees,  tithes  shall  not  be  down"in  the 


se- 


paid  for  the  germins  or  branches,  which  grow  out  of  the  roots,  of  ^^  initUute 
what  age  -soever,  for  that  the  root  is  parcel  of  the  inheritance  ;^^  are  not  titheabie. 
and  he  refers  to  several  authorities  to  that  effect*.     This  po- 
sition, however,  has  been  very  seriously  questioned  on  several  occa- 
sions **,   Lord  Hardwicke,  in  Walton  v.  Tryon,  adverting  to  this  Lord  Hard- 
and  the  other  passages  in  the  second  Institute,  relating  to  the  ment  in'wruoa 
tithes  of  wood,  observes,  "  the  rules  there  laid  down  have  not  been  ^;  Tiyon,  tbat 

^  the  rules  laid 

contradicted  since,  except  in  the  case  of  germins,  which  was  done  down  by  Lord 
with  great  reason,  because  great  part  of  the  coppice  wood  in  the  aince  contradict- 
Idngdom  has  proceeded  from  the  stools  of  timber  trees  cut  down ;  ^  "'.^^  *^*^  ®^ 
but  it  has  been  asked  what  the  difference  is,  whether  the  germins 
grow  from  trees  cut  down,  or  from  the  tops  of  pollards  ?    I  think 
there  is  a  great  difference ;  in  the  £rst  case  there  is  no  tree  re- 
maining whence  it  may  derive  its  privilege,  but  in  the  other  the 
body  remains,  which  exempts  the  branches.'"  ^     But  it  is  to  be 
observed,  that  there  was  no  question  before  Lord  Hardwicke, 
as  to  the  tithes  of  germins;  the  dispute  between  the  parties  re- 
lated wholly  to  the  loppings  of  pollard  timber  trees.     It  is  also 
observable,  that  Lord  Hardwicke  does  not  cite  any  authority  in 
support  of  his  assertion,  that  the  rule  in  the  second  Institute  had 
been  contradicted  by  later  cases.    And  in  truth,  no  trace  of  any  The  boob  do 
judicial  decision,  or  opinion  in  derogation  of  Lord  Coke's  position,  ^^on™Lord 
is  to  be  found  in  the  books,  either  before  or  since  the  time  of  Hardwicke. 
Lord  Hardwicke,  until  it  was  again  questioned  by  Lord  Ellen- 
borough,  in  the  case  of  Ford  v.  Racster  in  1815 ;  whilst  on  the 
contrary  it  will  be  seen,  that,  independently  of  the  authorities 
referred  to  by  Lord  Coke,  the  rule  l^^d  down  by  him  as  to  the 


s  s  iDft*  643.  The  cases  referred 
to  by  Lord  Coke  are  Plowden,  470. 
(Soby  T.  Molins).  Another  case  in 
which  it  was  so  resolved,  Pasch.  29 
EIiz.  coram  Rege;  and  11  Co.  49. 
Liford's  case. 

^  By  Lord  Hardwicke  in  Walton  v. 
Tryon,  MS.  S  E.  &  Y.  123,  Gw.  8S7. 


By  Lord  EUenborough  in  Ford  v. 
Racster,  £.  1815,  4  Maule  &  Selw. 
130.  2  E.  &  Y.  710.  Gw.  1729,  and 
Sir  T.  Plumer,  in  Chichester  v.  Shel- 
don, 1823,  1  Turn.  945.  3  E.  &  Y. 
1102.     Gw.  2072. 

^  By  Lord  Hardwicke,  in  Walton 
V.  TryoD,  svprii  *: 
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^temption  of  gcrminft,  has  been  ftilly  recogma^  in  several  later 
cases.  And  the  i^eason  assigned  by  Lord  Haidwicke,  namely,  tke 
quantity  of  getmins  produced  from  the  stools  of  timber  trees, 
seems  a  very  insuilicient  ground  for  the  contradiotion  of  the  mle 
in  question.  As  to  the  distinction  taken  in  that  case,  and  since 
Adopted  by  Lord  Ellenborough  in  Ford  v.  Racstet,  between  the 
branches  of  ati  actually  existing  tree,  and  the  germins  springing 
from  a  root  or  stump  v^hich  has  no  body  remaining,  it  appears  t» 
have  been  laid  down  without  a  due  consideration  of  the  doctrine 
of  Lord  Coke,  or  the  principle  of  law  upon  which  it  is  founded. 
The  rale  laid  To  make  this  subject  intelligible,  it  is  necessary  to  observe,  that 

64r«»"to  tithef  *^  ^^  always  been  considered  an  established  rule  of  hiw,  that  a 
of  germins,  pro-  timber  tree  is  not  only  parcel  of  the  inheritance  of  the  land,  bat 

ceetls  upon  the  ...  /•••!/•  *i  i  ? 

principle  that  a  also  AU  inhcntauce  of  Itself;  and  that  such  tree,  upon  its  at> 
thc^VoHwenty  fining  the  age  of  twenty  years,  becomes  of  itself  an  inheritance 
years  is  in  itself   absolutcly  privilciKd  and  discharired  from  the  payment  of  tithes; 

nn  inhcruance  . 

aischarged  from  aud  Lord  Cokc'^s  doctriue  proceeds  upon  thia  principle,  that  the 
thc'rooTand  root,  as  wcU  as  the  body,  being  parcel  of  the  inheritance  of  the 
stump  of  such      ^^g  gQ  discharged,  it  necessarily  follows,  that  the  irennins  proceed- 

tree  arc  parcel  of  o      »  j  ^  or 

the  inheritai^     ing  from  the  root,  as  woll  as  the  branches  growing  from  the  trank, 

being  both  equally  accessories  to  principal  matters,  which  are 
parcel  of  an  inheritance  di6chaif[ed  from  rithes,  are  equally  en- 
titled to  the  same  privilege  of  exemption.    And  although  after 
the  body  of  a  tree,  which  is  properly  the  timber,  k  felled,  there 
is  no  gro8  hois  in  existence,  still  it  by  no  means  necessarily 
follows,  that  the  privilege  of  discharge,  which  was  once  vested  in 
th^  inheritance  of  the  entire  tree,  upon  its  Attaining  the  age  of 
twtenty  years,  cannot  survive  the  alteration  or  even  the  extinC' 
tion  of  the  subject  matter  to  which  it  was  originally  annexed. 
Decayed  timber    Thufi,  although  a  timber  tree  which  has  become  decayed  and 
arTnot  di>.        rottcn,  and  fit  only  for  fii\)Wood,  bdng  no  longer  timber,  ceases 
[ithSt^^'^t   *^  ^  P*'^  ^^  ^^^  inheritance  of  the  land,  or  an  inheritance 
of  tiicir  actual      in  itsclf,  and  it  is  not  waste  to  fell  it,  and  therefore,  having  lost 
account  of  the     thosc  qualities  on  which  its  privilege  of  exemption  was  founde^i 
which  waroace    ^^^^^  ^^  regard  were  had  only  to  its  actual  condition,  to  be  sub- 
in  them.  jeot  10  dthes ;  yet  hnfik  a  tree  is  nevenhde*  eacempt  irom  the 

payment  of  tithes,  tn  acctamt  of  Iht  inh^tands  wkidk  mce  u  <ij 


m  t^.  The  prindpte  of  this  doctrine  is  ftilly  explmned  in  th« 
following  case  in  1  BoL  100  ■»  '^  Timber  trees  tiie  parcel  of  the 
inheritance ;  and,  by  the  court,  no  tithes  diall  be  paid  for  theni» 
Hil.  2  Jac.  Rot.  229*  Brooke  v.  Rogers;  but  it  was  decided  when 
I  was  Chief  Justice  (Coke),  that  for  a  tree  which  was  once  tim- 
ber, but  has  become  by  age  arid  and  dry,  no  tithes  should  be 
paid,  on  account  of  the  inheritance  which  tmce  was  in  ii ;  as 
tenant  in  tail  after  possibility  shall  not  be  punished  for  waste,  on 
account  of  the  inheritance  which  once  was  in  him  ;  but  Croke  in 
his  argument  held,  that  for  such  a  tree  tithes  ought  to  be  paid. 
Cc^e,  Chief  Justice.  If  trees  be  felled,  no  tithes  shall  be  paid 
for  the  root.  E*  39  £1.  B.  R.  Resolred,  that  no  tithes  shall  be 
paid  for  the  germlns  which  grow  upon  an  ancient  stock,  for  they 
are  part  of  the  inheritance ;  for  the  bark  no  tithes  shall  be  paid, 
far  it  is  the  cUstking  of  the  inheritance ;  as  Doctor  and  Student^ 
VJA.  45  Ed.  3 ;  it  was  adjudged  in  parliament,  upon  the  statute, 
that  prohibition  laid  for  trees,  as  had  been  used.  But  for  acorns 
tithes  shall  be  paid,  Regist.  49* ;  for  that  they  renew  annually ; 
22  Hen.  VI.  2.  trees  are  parcel  of  the  inheritance.*^ 

So,  in  Liford's  caseS  II  Co.  48.  b.  S.  C,  it  is  said,  *'  if 
timber  trees  have  been  usually  topped  and  lopped,  no  tithes 
efaaU  be  paid  for  them ;  for  as  the  law  privileges  the  body 
of  the  tree,  being  parcel  of  the  inheritance,  so  it  pririleges  the 
bnmches  also ;  and  therewith  agrees  Doctor  and  Student,  175. 
So,  if  a  tnan  foil  his  timber  trees,  tithes  shall  not  be  paid  for 
the  germins  which  are  growing  ev  radicibtte  8et$  stipitibusy 
in  respect  that  the  root  is  parcel  of  the  inheritance,  as  it 
was  held,  PuschtPj  29  Eliz-  in  this  Court.  So,  if  a  timber 
tree  become  arida^  sicca,  et  nan  portans  folia,  nee  fructus 
in  eestaie,  nee  existena  mteremium,  and  the  owner  feU  it,  no 
tithes  shall  be  paid  thereof,  for  the  inheritance  which  tras  once 
in  him,  whidh  privilege  extends  to  it  when  it  becomes  dotard ;  as 
it  was  adjudged  Hil.  2  Jac.  C.  B.  Broke  v.  Rogers.  So,  for  the 
bark  of  oak  timber  no  tithes  shall  be  paid,  for  the  reason  afore- 
said;   and  therewith  agrees  Doctor  and  Student,  175.'"     The 

•  Stampc  V.  Clinton,  M,  16H.  1         *  E.  1600.    1  E.*Y.  152, 
Ro.  100.     1  E,  &  Y.  304. 
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case  of  Broke  v.  Rogers  *,  which  is  here  cited  by  Lord  Coke, 
is  thus  reported  by  Moore,  ^'  A  parson  sued  in  court  Christian 
for  tithes  of  branches  of  trees,  surmising,  that  the  trees  were  arida^ 
catsie,  et  in  columnia  putridcs.  Yet  the  prohibition  stood,  and 
no  consultation  was  granted,  for  the  tree  itself  was  once  privi- 
legedj  being  timber,  and  above  twenty  years^  growth."*" 

By  these  authorities  it  plainly  appears,  that  in  the  case  of 
great  trees,  the  actual  existence  of  a  privileged  timber  tree  is  not 
indispensably  requisite  to  support  a  privilege  of  exemption ;  for  in 
the  cases  which  have  been  just  referred  tp,  the  trees  had  ceased  to 
exist  as  gros  boUj  or  timber,  and  consequently  were  of  themsehes 
incapable  of  supporting  any  such  privilege ;  but  the  privilege, 
which  was  once  vested  in  the  inheritance  of  the  tree,  on  its  at- 
taining twenty  years^  growth,  still  continued  to  exist  in  contem- 
plation of  law,  notwithstanding  the  extinction  of  the  quality,  vix. 
the  timber  by  which  the  privilege  was  originally  acquired.  This 
view  of  the  subject,  and  the  authorities  on  which  it  is  founded, 
seem  also  to  fiimish  a  sufficient  answer  to  the  objections  urged  by 
Lord  EUenborough,  in  Ford  v.  Racster^,  against  the  rule  laid 
down  by  Lord  Coke. 

In  the  case  of  Ford  v.  Racster,  which  has  been  before  alluded 

to  as  one  of  the  authorities  relied  upon  by  the  Master  of  the 

RoUs  in  Chichester  v.  Sheldon,  it  is  to  be  observed,  there  was  no 

adjudication  upon  the  general  question  of  law,  in  respect  to 

the  tithes  of  germins ;  the  determination  of  the  Court  of  King's 

Opinion  of  Lord  Beuch  being  evidently  grounded  upon  a  special  custom  S    Lord 

^^^^^ct"  EUenborough  however,  in  delivering  the  judgement  of  the  corat, 

that  gcnnin*  are  makcs  the  following  Comment  upon  the  position  of  Lord  Coke,  in 

not  exempted  by  ,     "  *  ^      "^ 

tiie  privilege  of  the  Sccoud  Institute.  *^  Gros  bois  is  considered  by  Lord  Coke, 
e  ongina  rce.  j^  g  j^^^  g^g^  ^  signifying  what  is  by  common  law,  or  the  cus- 
tom of  the  country,  timber.  The  exemption  naturally  and  by 
l^al  conseqij^ence  embraces  whatever  constitutes  a  part  of  the 
gros  bois  or  timber  of  the  requisite  age,  but  it  will  not  compre- 
hend that  which  never  made  a  part  of,  or  coexisted  with  the  groi 

•  H.  1604.  Moo.  908.     1  E.  &  Y.      Y.  710.     Gw.  1729. 
158.    S.  C.  Cro.  Jac.  100.  '  See  Evans  v.  Howe,  1  Jaly,  18S4, 

t»  4  Maule  &  Selw.  ISO.    3  £.  &     7  July,  1825,  l  M'LcI.  &  Y.  577. 
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bois  of  the  due  age.    'It  will,  therefore,  not  comprehend  the  ge^- 
mms  which  sprung  from  the  tree,  and  are  cut  before  it  was  statutably 
gro8  bois^  nor  the  wood  which  grew  from  the  stool  on  which  the 
gro8  hois  once  stood,  but  stands  no  longer,  which  is  the  case  with 
the  black  poles  in  question ;  nor  the  germins  which  sprung  from 
the  root  of  what  was  once  the  root  of  gros  boU.     To  be  pri- 
vileged, it  must  have  been  once  an  accessory  to  a  then  existing 
and  privileged  principal  matter  of  groa  bois,  of  twenty  years'* 
growth  at  least.     The  position  in  2  Inst.  643,  if  a  man  cut  down 
timber  trees,  tithes  shall  not  be  paid  for  the  germins  or  branches 
which  grow  out  of  the  roots,  of  what  age  soever,  for  that  the  root 
is  parcel  of  the  inheritance,  has  a  bad  reason  assigned  for  it ; 
for  every  tree  of  whatever  age,  and  every  part  of  every  ttte 
growing,  is  properly  part  of  the  inheritance :  and  the  authorities 
cited  in  the  margin,  vis.  Plowd.  470.  and  11  Co.  49$  are  not 
sufficient  to  support  the  position.     In  Plowd.  470,  the  question 
whether  germins  growing  out  of  the  old  stools  were  titheablc,  when 
the  tree  itself  was  cut  down,  did  not  arise  in  that  case ;  and  the 
dicta  there  relate  rather  to  what  grew  from  the  trunk,  where  the 
tree  waa  not  itself  cut  down,  vis.  the  loppings  and  germins  of 
horn-beam  poUengers,  than  to  what  grew  from  the  old  root ;  and 
what  is  said  in  11  Co.  49,  from  the  date  fssigned  to  the  de- 
termination relied  upon,  t.  e.  Pasch.  29  Eliz.  refers  probably  to 
nothing  more  than  an  opinion  of  Wray  and  Clench,  which  is  to 
be  found  in  Cro.  Elii.  57)  and  Moor,  908,  and  which  are  both  of 
Easter,  29  Eliz.  which  opinion  in  another  part  of  it,  where  it  says 
that  of  oaks  cut  under  twenty  years  of  age  no  tithe  is  due,  is 
clearly  trrong.     The  passage  therefore  in  2  Inst.  643,  may  be 
considered  as  standing  upon  no  prior  authority,  and  in  later  times 
it  has  certainly  been  impeached.     In  Walton  v.  Trybn,  Ambl. 
1332,  Gwill.  832,  and  Bum'^s  Eccl.  Law,  Lord  Hardwicke  says, 
^*  2  Inst.  642, 3,  lays  down  some  general  rules  which  have  not  been 
contradicted,  except  in  the  case  of  germins  growing  from  the  stools 
of  trees  that  have  been  entirely  cut  down ;  and  this  with  reason, 
because  great  part  of  the  coppices  or  underwoods  of  the  kingdom 
are  germins  from  such  stools  of  timber  woods,  and  it  would  deprive 
the  clergy  of  tithes  of  many  underwoods.'"  **  Here,**^  observed  Lord 
Ellcnborough,  ^*  there  is  not  only  Lord  Ilardwicke'^s  own  opinion 
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on  the  point)  but  an  assertion  hj  him,  that  this  rul'^  of  Lord 
Coke'^s  had,  in  later  time,  been  contradicted.  And  there  are  two 
cases  since  \  in  which  it  is  clear  Lord  Cokeys  rule  has  not  been 
followed.'' 

By  this  it  appears,  that  Lord  Ellenborough  was  decidedly  of 
opinion,  that  germins  are  not  exempted  by  the  privilege  of  the 
original  tree.     But  upon  looking  attentivdy  at  the  arguments  ad- 
duced against  the  positiim  in  the  second  Institute,  it  seems  quite 
dear,  that  the  authorities  cited  by  Lord  Coke  were  Tery  much 
undervalued,  and  his  reasoning  wholly  misund^stood.    For  he 
does  not«  as  it  has  been  before  obserred,  speak  of  the  inheritance 
of  the  land,  but  of  the  inheritance  of  the  tree  itself*'.    Nor  is  it 
to  be  imagined,  that  Lord  Coke  was  so  ignorant  of  the  law,  as  to 
assert  that  germins  are  not  titheable,  merdly  because  they  grow  or 
proceed  from  that  which  forms  part  of  the  inheritance  of  the  land. 
He  must  have  been  wdl  aware,  that  this  doctrine  would  exempt 
coppice  and  underwood,  as  well  as  timber,  and  indeed  the  whole 
produce  of  the  soil.   Every  tree,  as  Lord  Ellenborough  ohserv^eSfOf 
whatever  age,  and  every  part  of  every  tree  growing,  is  properly  part 
of  the  inheritance.   But  in  layingdown  this  rule,  it  is  to  be  under- 
stood, that  although  all  trees,  including  coppice  and  underwood, 
are,  generally  speajung,  parcel  of  the  inheritance,  yet  it  is  qmfee 
dear,  that  they  are  not  paicel  of  the  inheritance,  in  the  strict  legal 
sense  in  which  the  term  is  applied  to  trees  which  are  timber  by 
law  or  custom ;  nor  do  they  possess  all  the  legal  qualities  inci- 
dental to  things  which  are  parcel  of  the  inberitance.    Trees 
which  are  not  timber,  are  parcel  of  the  fireehold  whilst  they  are 
standing  and  unsevered  firom  the  «oi] :  but  if  the  land  be  leased, 
the  lessee  has  an  interest  in  theni,  and  it  is  not  waste  to  fell  them 
at  seasonaUe  tines  and  periods ;  but  it  is  otherwise  in  the  case  of 
timber  trees ;  for  if  timber  trees  be  felled  by  the  lessee  or  any 
odier  person,  or  blown  down  by  wind,  or  by  any  ether  means  dis- 
joined from  the  inheritance,  die  lessor  shall  have  them,  because 
they  were  his  inheritance ;  and  in  waste  against  lessee  for  li&  (* 

•  The  cases  referred  to  by  Lord  Sec  die  observations  on  these  cases 

CBea^orea^  are  Amier  v.  Jaickson,  supre,  955,  356. 
ia  1 76a,  8  Wood,  SS5,  atid  WaUmnk         ^  See  the  observations  and  coses  oo 

w.  Hayward,  .in  1775«  3  Wood,  612.  tth  bead  ante,  264. 
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years,  in  the  case  of  feUing  of  such  trees,  it  is  said  in  the  writ  to 
be  ad  eoffuBredationem  of  the  lessor  '•  And  in  truth,  the  reaaon 
imiformly  assigned  in  the  books  for  the  exemption  of  timber  trees^ 
namely,  that  they  are  part  of  the  inheritance,  would  be  perfectly 
absurd,  if  there  were  no  distinction  in  that  respect  between  timber 
trees  and  coppice  and  underwood,  which,  it  is  needless  to  observe, 
are  clearly  titheable,  although  they  spring  out  of  the  inheritance ; 
for  tithes  are  payable  of  the  fruits  of  the  inheritance,  although 
they  are  not  payable  of  the  inheritance  itself.  But  if  the  in- 
heritance of  the  land  be  dicharged  from  the  payment  of  tithes, 
then  no  tithes  are  payable  for  underwood  or  any  other  firuits  of 
the  inheritance.  This  case  of  an  absolute  discharge  of  the  in* 
heritance  of  the  land,  seems  to  afford  a  dear  illustration  of  the 
doctrine  of  Lord  Coke,  in  respect  to  the  exemption  of  germins 
springing  from  a  stump  or  root  forming  part  of  the  inheritance  <^ 
a  priTileged  timber  tree. 

In  respect  to  the  authorities  referred  to  by  Lord  Coke  in  2  Authorities  cited 
Inst.  643 ;  there  was,  it  is  true,  no  ady  udication  upon  the  point  ^  ,upport  of  hii 
in  the  case  cited  from  Plowden  ^.    Yet  upon  referring  to  the  ar-  ?!^^'ll[^  * 
goments  of  the  counsel,  and  the  reason  assigned  by  Wray  Chief 
Justioe,  as  the  ground  of  the  judgement  of  the  court,  it  will  be 
seen,  that  the  case  in  question  illustrates  and  confirms  the  doctrine 
of  Lord  Coke  in  some  very  material  points.     It  is  there  expressly 
laid  down.  First,  That  great  trees  are  an  inheritance  in  themselves; 
for  the  case  was  argued  upon  the  supposition  that  the  hornbeams 
were  great  trees.    Secondly,  that  if  the  tree  itself  which  is  the 
principal,  be  exempted  from  paying  tithes,  so  shall  the  branches, 
which  follow  the  nature  of  the  principal,  be  exempted.   Upon  this 
point  the  determination  was  against  the  plaintiff,  in  prohibition,  for 
the  principal  trees,  viz.  the  hornbeams,  were  held  not  to  be  timber. 
Here  the  application  of  the  case  to  the  doctrine  o{  Lord  Coke, 
becomes  plainly  visible,  &t  diiougbout  the  aigument,  and  in  the 
reasons  of  Wray  Chief  Justaae,  there  is  a  ckar  recognition  of  the 
doctrine  of  principal  and  accessory,  as  appHed  to  the  exemption  of 
germins  and  branches  of  timber  trees.     And  Lord  Hardwicke,  in 
Walton  V.  Tryon,  evidently  considered  the  case  in  Plowden,  as 

*  See  Liford's  case,  ii  Co.  4S.  b.,        "  Soby  v.  Molins,  Plowd. 
and  Bowlei'»  case^  1 1  Co.  79.  E.  &  Y.  es.    Gw.  ISJ. 
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laying  doWn  the  same  rules  in  regard  to  germins,  as  the  passages 
in  11  Co.  and  S  Inst,  for  he  says,  *^  This  is  laid  down  in  Plowden 
470,  aild  there  the  trees^are  called  pollengers,  which  is  the  same 
as  {iollards ;  the  court  there  held  hornbeam  not  to  be  timber,  bat 
tnade  no  distinction  as  to  pollards,  the  same  law  is  laid  down  ar- 
guendo 11  Co.  48  b.  2  Inst.  642,  643.  The  rules  there  bud  down 
have  not  been  contradicted  since,  except  in  the  caee  of  germinsT* 
The  other  case  refer^  to  by  Lord  Coke  as  having  been  decided 
Pasch^  29  Elia.,  is  not  noticed  by  Lord  Hardwicke ;  Lord  EUeii^ 
boroiigh  supposes  that  it  is  the  same  case  which  is  thus  reported  in 
Cro.  Elis.  55.  £.  29  Elia^  B.  K. ''  Ifota,  it  was  held  by  Wr»y  and 
Clench,  if  one  eat  trees  which  are  or  may  be  timber  trees,  as  oaks, 
elms,  &c.,  although  they  may  be  under  the  age  of  twenty  years, 
ho  tithes  are  due ;  and  so  if  trees  of  that  age  are  cnt,  and  new 
germins  grow,  no  tithe  is  due,  though  they  be  cut  under  that  age;^' 
and  which  is  also  reported  in  Moore  908,  in  'these  words  **  PeHte 
querka  south  20  ans  gfdwth  apt  pur  timber  en  tempe  a  vener 
ne  rendront  diatnes  ;'^  and  he  condudes,  that  it  is  only  an 
opinion  of  Wray  and  Clench,  which  is  unworthy  of  attention,  be- 
cause it  is  wrong,  as  it  undoubtedly  is,  in  another  pali  of  it, 
trhere  it  is  stated,  that  timber  trees  cut  under  the  age  of  twen^ 
years  are  exempt.  But  this  position,  which  is  so  palpably  eno- 
neous,  merely  shews  the  inaccuracy  of  the  reports  in  question ;  for 
it  is  quite  impossible  that  any  such  opinion  could  have  been  ex- 
pressed by  the  judges  to  whom  it  is  attributed^.  And  therefiire, 
supposing  the  cases  to  be  the  same,  the  reports  in  Croke  and 
Moore,  which  are  mere  notes,  cannot  affect  the  authority  of  the 
statement  of  Lord  Coke,  who,  it  is  to  be  observed,  expresdy 
calls  the  case  dted  by  him  a  resolution  of  the  court,  and  stales, 

*  1  £.  fr  Y.  9l«  was  ezprestly  laid  down  by  the  oourt, 
^  See  Solly  v.  Mdins,  H.  17  El.  that  **  of  oak  and  elm  cut  down  be- 
B.  R.  Piowd.  468.  1  £•  &  Y.  60.  fate  the  1^  of  twenty  yean,  tidies 
Gw.  ISS,  where  the  contrary  doctrine  shall  be  paid,  for  until  that  1^  tlicj 
is  laid  down  by  Wray,  C.  J.  See  also  are  not  of  such  value  as  the  law  re- 
Foster  ▼.  Leonard,  H.  84  Elis.  Cro.  gards  for  the  purposes 


ft, 


£1. 1.  1  Moo.  907.  1  E.  &  Y.  SS,  de-     building  and  other  uses  of  a  h^ 
termined  in  the  King's  Bench  when     nature.  • 
Wray,  C.  J.  presided  there,  in  which 
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upon  his  own  authority,  without  reference  to  any  other  report, 
that  the  point  was  ^^  so  resolved  Pasch.  29  Eliz.  caram  rege^ 
and  refers  to  11  Co.  Liford'^s  case,  in  which  it  was  cited  by  hiflU 
judicially,  as  appears  not  only  by  his  own  statement,  but  also  by 
the  report  of  the  same  case  in  1  Roll.  Rep.  100.  It  is  also  cited 
as  an  authority  to  the  same  efiect  in  1  Roll.  Ab.  640. 

The  result  then  of  this  inquiry  is,  that  the  rule  laid  down  by 
Lord  Coke  cannot  be  considered  as  resting  upon  mere  opinion, 
but  upon  tiie  authority  of  an  adjudged  case,  independently  of  the 
case  in  Plowden  468 ;  and  therefore  upon  general  principles  it 
ought  to  be  preferred  to  the  opinion  of  Lord  Hardwicke,  which 
is  unsupported  by  any  judicial  decision. 

The  last  of  the  cases  which  were  alluded  to  in  the  beginning  Opiiiion  of  Sir 
of  this  discussion,  as  contradicting  the  rule  laid  down  by  Lord  M.^Rj|iiia  dt£ 
Coke,  is  that  of  Chichester  v.  Sheldon  ^.     In  this  case,  as  it  has  ■"  payable  of 

,  ,  ,  germini  of  wbaU 

been  already  mentioned,  it  was  determined  by  the  Master  of  the  ever  age^  grow- 
RoUs)  on  the  supposed  authority  of  the  cases  of  Walton  v.  c^umb!^  treU 
Tryon  *»,  Walbank  v.  Hay  ward  %  Lewis  v.  SneU  **,  and  Ford  v.  ]J*|^  JJ^^ 
Racster  %  that  timber  trees  of  above  twenty  years'*  growth  pro-  y»rs'  si"^^ 
ceeding  from  roots  or  stools  were  not  privileged  by  their  own  age.  feUed. 
But  the  defendant's  counsel  having  suggested  that  some  of  the 
trees  might  be  germins  growing  from  the  stools  of  trees  which  were 
above  twenty  years'  growth  when  they  were  cut  down,  and  would 
therefore  be  exempted  by  the  privilege  of  the  original  trees,  he 
expressed  a  clear  opinion,  that  the  authorities  had  determined  that 
germins  are  titheable,  whatever  was  the  age  of  the  tree  from  the 
root  of  which  they  have  sprung.    But  there  was  no  express  adju- 
dication upon  this  point,  because  the  defendants,  who  were  given 
to  understand,  that  the  inquiry  which  he  offered  to  direct  as  to  the 
ages  of  the  former  trees  would  be  expensive,  and  must  be  taken  at 
the  peril  of  costs,  did  not  venture  to  accept  it ;  they  were  there- 
fore decreed  to  account  generally  for  the  tithes  of  the  wood  whicli 
sprung  from  the  stools  or  roots  of  trees.    By  Ais  it  appears,  that 

*  1  Turn.  245.    sE.  &  Y.  1108.     ISli.    15  July»  1S16.    3  £.  &  Y. 
Gw.  S07S.  138S.     Gw.  8075.  n. 

MS.  8  £.  &  Y.  183.    Gw.  887.  •  4  Maule  &  Selw.  ISO.  3  E.  &  Y. 

*  3  Wood,  518.  7ia     Gw.  1789. 

*  ftxch.   Decree-book,    83   Dec. 
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tHe  Master  of  the  Roll«  did  n^t  think  that  the  p<»ixt  wt^  so  ckvly 

settled  as  to  justify  him  in  deciding  i^ftinst  the  defendantei  ia 

ibe  first  instance,  without  giving  them  an  opportunity  of  htying 

the  question  more  fully  considered. 

Cases  in  which        It  now  bccomes  necesBftry  to  inquire  to  what  ejctent  the  nde 

down  hy  Lord     laid  down  by  Lord  Coke  has  been  confirmed  by  subsequcsit  aiUhO' 

Coke,  as  to  the    ^^^^    »jjjg  g^  ^  ^1^^^^  ^ases  is  Fox  V,  Thexton » ,  in  the  K Ws 

exemption  of  »  o 

geraiins  of  less  Beuch,  iu  17W,  whcu  Holt  was  chief  justice,  which  is  thus  is- 

years*  growth,  portod.    *^  Per  curiam.    Of  germs  of  oak  growing  not  of  li  not, 

theK  of "  *«  ^'^  whereof  was  twenty  years  old  when  cut,  there  shall  be 

timber  trees  tithcs  paid ;  for  oak  or  other  timber  cut  under  that  age  shall  psj 

which  were  o  •  - 

above  that  age  tithes  as  Other  undcfwood,  but  if  the  oiak  or  other  timher  tree  wss 
7dhX\2v9hZn  ^^^^  yoars  old  when  cut,  it  was  not  titheable,  and  for  thst  the 
J^Jg^^  ■»*    genns  of  the  roots  of  such  trees  cut  at  that  age  shall  pay  no  tithe. 

2  Inst.  643.''  The  next  case  is  Dike  v.  Brown,  in  1709^ 
*^  Upon  a  motion  for  a  prohibition,  the  case  was,  the  de&odsst 
libelled  in  the  spiritual  court  for  tithes  of  £^got8  made  of  loppngs 
of  trees ;  and  the  suggestion  was,  that  these  loppiags  were  cut 
from  the  stumps  of  timber  trees  above  the  growdi  of  twenty  yesn. 
And  it  was  alleged,  that  sentence  was  given  in  the  fpiritusl  oomt; 
and' therefore  the  plaintiff  ooqies  here  too  late  to  hare  a  prohifair 
tion.  But  by  Holt,  C.  J.,  the  sentence  will  not  hinder  the  hsv- 
ing  a  prohibition  in  any  case,  but  in  case  of  prohibitiens  gKWoiei 
iipon  33  Hm.  YIII.  c.  0.  for  citing  out  of  the  diaoese.  Bat  be- 
cause  the  pluntiff  had  not  jdeaded  thia  mister  in  the  spntoal 
^)Ourt,  they  denied  the  prohibition ;  becauaB  the  apiritosl  eoint 
haa  gencaral  jurisdiction  of  tilhes,  and  if  ^ny  apeaiai  matter  de- 
prive them  of  jurifldiction,  it  must  be  pkttded  there.  And  if  it 
had  been  pleaded  there,  and  iaaue  joined  upon  it,  and  upon  the 
trial  it  had  been  found  not  to  be  Hha  cadua^  it  had  been  weU* 
But  if  they  had  refiised  to  admit  die  pica,  a  pndubilion  should 
have  been  gcanted.'^  This  oase  nnqueetionaUy  amounts  to  s 
declaitttkm  of  opinion,  that  if  the  suggestion,  namdy ,  that  the 
wood  grew  from  stumps  of  trees  which  were  of  above  twenty  yean' 
growth  when  they  were  felled,  had  been  proved,  it  would  not  have 
been  titheable.    So,  in  another  case  which  occurred  in  the  foDoiriog 

•12  Mod.  524.    1E.&Y.642.  *?M.R^m.a^^,    lE.fcY.«^7' 
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year,  it  was  said  by  Holt^  C.  J.,  upon  a  motion  for  a  probibition  . 
to  a  suit  in  the  spiritual  court  for  tithe  wood.  '*  One  may  pre- 
scribe in  a  nan  decimafUh  of  wood ;  or  it  is  a  good  plea,  that  it 
is  for  boughs,*  loppings,  germsj  &c.  of  timber  trees  of  twenty 
years^  standing;-  and  if  that  plea  be  denied  below,  it  is  a  good 
cadae  of  prohibition ;  but  if  they  receive  and  traverse  it,  they 
may  try  it  there.''  * 

The  next  case,  Bibye  v.  Huxley  ^,  is  a  judicial  decision  ex-  In  Bibye  v. 
pressly  in  fitvour  of  the  deriyative  privilege  of  germins.     In  that  iq^^^J!^  pro- 
case  it  was  ordered  by  the  Court  of  Exchequer,  "  that  the  de-  ^°?/j^ 
fendant  do  come  to  an  account  with  the  plaintiff  for  the  value  of  above  twenty 
the  tithes  of  wood,  (of  the  time  in  the  bill,  except  for  oak,  ash,  vash^itoW 
and  maiden  trees  of  beech  above  twenty  years'  growth,  and  beech  ^^^^P^ 
wood  proceedfiftg  from  stbds  ori^nally  maiden  trees  above  twenty 
years'  growth."  ^      It  is  observable,  that  in  this  case,  the  cus- 
tom of  the  country  in  regard  to  beech  wood  was  so  modified 
as  to  aimex  the  quality  of  timber  to  maiden  trees  only ;   and, 
therefore,  the  privilege  of  exemption  was  necessarily  confined 
to  gemins  growing  from  stools  which  were  ori^nally  maiden- 


The  only  case  which  remains  to  be  noticed  on  this  head  is  that 
of  Lewis  V.  Snell  ^,  which,  as  it  has  been  before  mentioned,  was 
referred  to  by  the  Master  of  the  Rolls,  in  Chichester  v.  Sheldon, 
in  support  of  the  doctrine,  that  germins  cannot  be  exempted  by 
the  privil^e  of  the  original  tree.  But  as  this  case  has  been  al- 
ready folly  considered,  it  seems  merely  necessary  to  state  in  this 
place,  that  upon  examination  it  will  be  found  to  amount  to  a  clear 
declaration  of  the  opinion  of  the  Court  of  Exchequer  to  the  con- 
trary*. 

By  this  review  of  the  authorities  upon  the  question,  whether 

*  Anon.  7  Mod.  137.    1  E.  &  Y.     937,  as  to  make  it  appear  that  the 
651.  beech  wood  proceeding  from  stools 

0  8  Wood,  237.     1  E.  &  Y.  805.  was  held  to  be  titheable. 

Gw.  657.  '  Decree-book,  S3  Dec.  1811.    15 

•  See  the  remarks  on  this  decree,  July,  1816.    3  E.  &  Y.  1388.    Gw. 
ante,  853,  where  it  will  be  seen  that  8073.  n. 

it  it  so  printed  in  8  Wood's  Decrees,        *  See  ant^,  959. 
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Tithes  may  be 
payable  by  cus- 
tom for  timber 
trees  of  more 
than  twenty 
years*  growth. 


germinBy  under  twenty  years  of  age,  growing  from  the  stoob  and 
roots  of  timber  trees  which  were  above  twenty  years^  growth  when 
they  were  felled,  are  privileged  by  the  original  tree,  it  appeaiSi  ob 
the  one  hand,  that  the  liability  of  such  germins  to  the  payment 
of  tithes  is  supported  by  the  opinion  of  Lord  Hardwickein  Wal- 
ton V.  Try  on,  and  in  modem  times  by  the  dicta  of  Loid  Ellen* 
borough  and  Sir  T.  Plumer,  but  that  no  decision  to  that  effect 
is  to  be  met  with  in  the  books ;  whilst,  on  the  other  band,  the 
doctrine  that  such  germins  are  not  titheable  is  sajqxNrted  by  the 
opinions  of  Lord  Coke  and  Lord  Chief  Justice  Holt,  and  by 
several  decided  cases. 

As  to  the  question,  which  has  sometimes  arisen,  whether  tithes 
of  timber  trees  of  more  than  twenty  years^  growth,  may  be  p&y* 
able  by  special  custom,  a  doubt  appears  to  have  been  entertained 
in  a  very  early  case  ^,  whether  a  parson  might  have  tithes  of  great 
trees  by  prescription.  The  ground  of  this  doubt  seems  to  have 
been,  that  as  the  statute  of  Mva  aedua  w«0  made  within  time 
of  memory,  no  prescripdou  against  it  could  be  valid.  However, 
as  the  statute  creates  no  new  law,  but  merely  ccmfirms  the  ancient 
rule  of  the  common  law,  and  leaves  it  in  the  same  state  in  which 
it  was  before  the  passing  of  the  act,  it  seems  quite  clear,  that  if 
there  was  a  prescription  or  custom  before,  the  statute  doee  not 
take  it  away.  And  it  appears,  that  such  a  cuatovi  has  been 
allowed  in  several  subsequent  cases  ^.  Thus,  whece  a  bill  waa 
lN*ought  for  toppings  and  loppings  of  oak,  ash,  and  ehn,  it  waa 
resolved,  that  without  a  custom  they  are  not  titheable,  bat  that, 
notwithstanding  the  statute  of  sUva  ccedua^  they  may  be  titheabk 
by  custom,  and  accordingly  an  issue  was  directed  to  try  the  cus- 
tom^. The  books,  it  is  true,  afford  no  instance  in  which  a  pre- 
scriptive right  to  tithes  of  timber  trees  has  been  established, 
except  in  the  case  of  loppings  and  toppings,  and  trees  sprung 
from  old  stools ;  but  that  is  a  mere  accidental  ciircuinAlance^  which 
does  not  inter&ie  with  the  general  principle  of  law. 


*  Year-book,  9  Hen.  VI.  66.  42. 
1  E.  &  Y.  33. 

»  Taswell  v.  Athill,  Dodd's  MS. 
154.    1E.&Y.590.  Gw.  537.  Am- 


ber V.  Jackson,  3  Wood,  S85.    Fofd 
v.  Racster,  4  MauL  &  SeL  ISO.   s 
E.  &  Y.  710.    Gw.  17«9. 
'  TasweU  v.  AthiU,  aupri '. 
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Where  a  parson  claims  tithes  of  timber  trees  by  custom,  the  A  preseriptiTe 
eostom,  as  in  other  cases  of  pre^ptive  rights,  must  be  tried  in  n'^tr?^"  '' 
the  temporal  court.  '?"«'  ^  *"*f  " 

^  ^  the  temporal 

Tithes  may  be  payable,  in  the  case  of  fraud,  of  wood,  which  courts. 
would  otherwise  be  privileged  as  gross  wood;  as,  for  example,  '^^^Je'^f^. 
where  the  party  cats  down  underwood  and  makes  it  into  faggots,  ber  trees  in  the 
and  puts  a  small  quantity  of  privileged  wood  into  the  faggots, 
with  the  view  of  privileging  the  whole  ^.     But  where  a  suit  is  But  the  demand 
broii^ht  for  tithes  of  such  wood,  the  demand  must  be  positively  miut\e  ground- 
and  expressly  grounded  upon  the  fraud,  which  must  be  clearly  ^  *r??^  "^" 
shewn.     And  it  is  to  be  observed,  that  although  the  occupier  is 
in  general  bound  to  separate  the  wood  which  is  titheable  from 
that  which  is  not  titheable,  yet  the  mere  circumstance  that  tithe- 
able  and  i»ivileged  trees  have  been  cut  and  bound  up  together 
promiscuously  in  faggots,  will  not  justify  the  inference  of  fraud 
and  entitle  the  parson  to  tithes  of  the  whole,  where  it  appears 
that  die  trees  were  so  intermixed  that  they  could  not  be  separated 
without  very  great  inconvenience.     Thus,  where  a  party  libelled 
in  the  spiritual  court  for  tithes  of  billet  and  faggot  generally,  and 
upon  8  prohibition  it  appeared,  that  part  of  the  wood  was  tithe- 
able, and  part  not,  and  for  a  consultation  it  was  alleged,  that  the 
faggots  were  made  principally  of  underwood,  but  that  a  large 
piece  of  oak  had  been  fraudulently  put  into  each  faggot,  with  the 
intent  to  privilege  the  whole;  it  was  held,  that  the  matter  as  to 
that  part  which  was  underwood  ought  to  have  been  pleaded  spe- 
cially pro  conBuUaiUme  habendd^y  and  the  consultation   wa& 
denied. 

Where  a  suit  is  brought  in  the  spiritual  court  for  tithes  cfMva  a  party  may 
cieduoy  the  party  may  suggest,  that  they  were  gross  or  great  ^j^^to  S  suit  for 
trees,  and  have  a  prohibition,  although  no  such  matter  appears  in  g^*  ^^^  ^ 
the  libel  ^.     But  where  the  libel  was  for  loppings  cut  from  the  matter  appears 
stumps  of  timber  trees  above  the  growth  of  twenty  years,  a  prohi-  the  libeL 
bition  was  refused,  because  this  special  matter  *  had  not  been  But  a  prohibi. 

*  Buckhunt  v.  Newnton,  i  We.         ^  Buckhurat  y.  Newnton,  supnu 
Rep.  S9.  b.     1  B.  &  Y.  109.    Cro.         ""  2  Inst.  608.    50  Ed.  III.  10.  SI. 
El.  547.     S.  C.  See  Walton  v.  Tryon,     l  E.  &  Y.  26. 
MS.  2  E.  &  Y.  123.    Gw.  827. 
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tion  will  not  be 
granted,  unless 
it  has  been  first 
pleaded  in  the 
spiritual  court 
that  the  trees 
are  great  trees. 


The  defendant 
in  prohilNtion 
must  aver  spe- 
cially, that  he 
does  not  me  for 
tithes  of  great 
trees. 


Whether  a  sug- 
gestion that  trees 
are  great  trees, 
ought  to  be 
proved  within  six 
months. 


pleaded  to  the  libel  ^  ;  and  in  another  case,  it  is  laid  down  that 
it  is  a  good  plea,  that  the  libel  is  for  boughs,  germs,  &c.  of  timber 
trees  of  twenty  years^  standing,  and  if  that  plea  be  denied  beloir, 
prohibition  lies,  but  if  they  receive  it,  they  may  try  it**.  Where 
a  parson  libelled  for  tithes  of  silva  ccedfia^  and  the  defendant 
there  pleaded  that  the  wood  ^^  was  not  titheable,^  and  then  for  a 
prohibition  suggested  that  the  trees  were  timber  of  twenty  yean" 
growth,  which  he  verified  by  affidavit,  it  is  said,  that  the  judges 
of  the  King^s  Bench  refused  the  prohibition,  on  the  ground  that  it 
ought  to  have  been  set  forth  in  the  plea,  that  the  trees  were  of 
more  than  twenty  years'  growth  *. 

Where  a  prohibition  is  granted  to  a  suit  in  the  spiritual  court 
for  tithes  of  timber  trees,  it  is  not  sufficient  for  the  defendant  in 
prohibition  to  aver  that  he  merely  sued  for  tithes  of  ^^sUm 
ccedua^  for  the  coiurts  of  common  law  will  take  notice,  that  the 
words  silva  ccedua  include  tithes  of  great  trees,  as  well  as  coppice 
and  underwood ;  and  therefore  the  traverse  must  be,  that  he  did 
not  hold  plea  of  great  trees  '. 

Although  a  suggestion  of  a  modus  must  be  proved  within  six 
months  under  the  statute  2  and  S  Edw.  VI.,  yet  it  is  said  to  be 
otherwise  in  the  case  of  timber  trees  and  other  things  which  are  not 
titheable  of  common  right  ^.  But  if  the  prohibition  be,  as  it  gene- 
rally is,  expressly  founded  on  the  statute,  then  it  seems  that  the  sug- 
gestion ought  to  be  proved  within  six  months,  because  the  statute 
of  silva  ccedua  is  one  of  the  matters  "  rehearsed^  in  the  statute  ^ 

It  is  laid  down  by  Lord  Coke,  that  if  a  party  sue  in  court 
Christian  for  tithes  of  gross  trees  above  the  age  of  twenty  years, 
he  incurs  the  danger  of  a  prcemunire  if  it  appear  on  the  face  of 
the  libel?. 


*  Dike  ▼.  Brown,  2  Ld.  Raym.  835. 
1  E.  &  Y.  647. 

<»  Year-book,  50  Ed.  III.  lo.  SI. 
1  E.  &  Y.  26, 

*  Bouton  y.  Hursler,  l  Bamardis. 
71.  2  E.  &  Y.  8.  Gw.  951.  But 
Sir  S.  Toller,  alluding  to  this  case, 
obsenres,  that  the  reporter  is  of  little 
credit.    And  see  Year-book,  50  Ed. 


III.  10.21.    1  E.&Y.  26. 

*  Year-book,  50  Ed.  HI.  10.  21. 1 

E.  &  Y.  26. 

«  Anon.  MS.  Turn.  54.  b.    i  E-  * 
Y.  312.   SeeEatonv.Naylor,2Keh. 

134.     1  E.  &  Y.  450. 
'  See  2  Inst.  662. 
■  2  Inst  645. 
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All  trees  which  are  not  timber  by  law  or  custom,  whatever  may  AU  trees  which 
be  their  age  or  size,  and  although  they  may  in  fact  be  fit  to  be  by*Uw  qT^mL 
used  for  timber-like  purposes,  fall  under  the  denomination  of  cop-  1^°"*'  andaUtin*. 

*■      *■  '^      ber  trees  of  lest 

pice  and  underwood,  and  are  of  common  right  liable  to  the  pay-  than  twenty 

vcars*  CTowtfa 

ment  of  tithes.    Even  timber  trees  when  they  are  felled  under  iU  accounted' 
the  age  of  twenty  years  may  be  considered  as  belonging  to  the  derS!w/in*iaw' 
same  class ;  for  until  they  have  arrived  at  that  age,  the  law  does  ^^  ^^  ^^^^  to 

tithes* 

not  regard  them  as  being  of  sufficient  size  or  value  to  be  privileged 
as  great  trees  ^. 

As  to  the  term  M'ca  ciedua.,  which  is  sometimes  used  in  the  The  term  sUva 
books  synonymously  with  coppice  and  underwood,   it  properly  ^^"us"^!?^" 
belongs  to  the  canon  or  ecclesiastical  law,  in  which  its  signMica-  J°pp|^*"'^  "°' 
tion  is  so  general,  as  to  comprehend  every  species  of  tree,  of  what- 
ever age  or  size,  and  whether  timber  or  not.     But  the  term  silva 
aedua,  in  that  sense  at  least,  has  never  been  recognized  by  the 
common  law'^. 

It  has  been  held,  that  if  a  wood  ground  consist  of  wood  tithe-  In  what  casei 
able  and  wood  not  titheable,  and  the  greater  part  be  such  as  is  g^^gt^a 
not  titheable,  it  shall  privilege  the  rest ;  for  when  the  ffreater  '^"?^  promiacu- 
part  is  great  wood,  the  whole  shall  be  caUed  great  wood  d  ma^  derwood,  shall 
jore;  but  if  the  greater  part  be  titheable,  it  shall  pay  the  tithe  Stbea^wcwd, 
of  such  part  as  is  titheable^.     But,  in  order  to  exempt  the  under- 
wood in  such  cases,  it  should  be  shewn,  that  the  quantity  was  so 
trifling  that  it  could  not  be  separated  from  the  privileged  wood, 
without  occasioning  a  greater  expense  than  could  be  reasonably 
required  for  the  mere  purpose  of  subjecting  it  to  the  payment  of 
tithes^.     Thus,  in  a  suit  for  faggots,  where  it  appeared  that 
the  wood  consisted  of  hornbeams,  maples,  hazels,  and  sallows. 


*  s  InsL  643, 643.  Foster  v.  Leo- 
nard, Cro.  El.  1.  1  E.  &  Y.  82. 
Man  V.  Somerton,  1  Br.  &  G.  94.  1 
E.&Y.  172. 

»  See  Year-book,  50  Ed.  III.  10. 
SU  1  £.  &  Y.  26.  See  also  Ford  v. 
Rac8ter,4Maul.  &Sel.  130.  sE.& 
Y.  710.    Gw.  1729. 

<  Degge,  Part  II.  Chap.  I V.  Daws 
V.  Mollins,  2  Leon.  79.  1  E.  &  Y. 
86.  BackhuTBt  v.  Newnton,  l  Ware's 


Rep.  29.  b.  1  E.  &  Y.  109.  S.  C. 
Cro.  El.  347.  Gouldsb.  127.  See 
Lewis  V.  SneU»Decree*book,  23  Dec. 
ISll.  15  July,  1816.  3  £.  &  Y. 
1388.     Gw.  2073. 

^  Daws  Y.  Mollins,  supra.  Buck- 
hurst  V.  Newnton,  1  Were's  RepL  29. 
b.  1  E.  &  Y.  109.  &  C.  Cro.  EL 
347.  Gouldsb.  127.  S.  C.  cited  in 
Walton  Y.  Tryon,  MS.  2  E.  &  Y.  125. 

Gw.  837. 
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which  grew  dispersedly  amongst  oaks,  for  which  no  tithes  were 
payable,  and  the  owner  felled  the  whole  wood,  and  caused  the 
trees  to  be  cut  and  promiscuously  bound  into  faggots  together, 
and  the  greater  part  of  every  faggot  was  oak,  so  that  the  severance 
of  the  sallows  &c.  from  the  oak  was  not  worth  the  expense ;  it  was 
held  that,  in  such  case,  no  tithes  should  be  paid ;  but  if  the  greater 
part  had  been  sallows,  &c.  and  here  and  there  grew  an  oak,  and 
all  were  made  into  faggots,  tithes  should  be  paid*. 
No  tithes  arc  No  tithcs  are  payable  of  the  wood  of  apple  or  other  fhiit  trees, 

l^d  of  fruit  ^     which  are  cut  down  in  the  same  year  in  which  tithes  have  been 

trees  cut  down       ^^[^  ^f  ^^^  f^^^  b 
in  the  same  year    "^ 

in  which  tithes  Tithes  are  payable  for  young  trees  planted  in  nurseries,  when 
of  the  fruiu  ^^ey  are  taken  up  and  sold  ^.  Thus,  where  a  parson  libelled  for 
Tithes  are  pay.  tithes  of  youug  trees  planted  in  a  nursery,  and  sold  to  be  trans- 
trees  in  nursery  planted  in  Other  parishes ;  upon  a  demurrer  in  prohibition,  it 
fh^"re  uken  ^^  argucd  by  RoUe,  that  they  were  part  of  the  freehold,  and  no 
up  and  sold  to  morc  tithcablc  than  mines  of  coal  or  stone,  or  trees  or  wood  spent 

be  transplanted      ...  .  •       •     j 

in  another  in  hedging,  or  fricl  in  the  house,  wherein  husbandry  is  maintained. 

^^  '  But  the  court  were  of  opinion,  that  as  a  profit  was  made  by  suA 

young  trees,  it  was  reasonable,  that  tithes  should  be  paid  for  them, 
Whether  tithes  when  they  are  dug  up  and  sold  in  another  parish^.  According 
yo*ung  trJ^'soid  ^^  the  report  of  a  subsequent  case  in  the  Exchequer,  it  was  held, 
""i  ^'T^^"^"^  that  they  are  titheable  when  they  are  sold  and  transplanted  with- 

within  the  same  -^  J  r 

V"i»h.  in  the  same  parish*  ;  and  this  doctrine  is  adopted  by  Sir  Samuel 

Toller,  who  apprehends  that  they  are  titheable  with  as  much  rea- 
son as  any  other  product  of  the  earth  sold  and  made  profit  of 
^  among  the  parishioners,  instead  of  being  carried  to  a  more  distant 
market.  There  seems,  however,  to  be  a  distinction  between  the 
two  cases ;  because  the  trees  transplanted  in  the  same  parish,  and 

■  Daws  V.  MolliDs,  2  Leon.  7^/    i  749. 

E.  &  Y.  86.    The  oaks,  &c.  in  this  «  Gibbs  v.   Wybomc.  Cro.  C4r. 

case  grew  from  old  stools,  but  they  536.    W.Jo.  416.     1  Rol.Abr.637. 

were,  nevertheless,  not  only  held  to  pi.  6.    Grant  v.  Hedding,Hardr.  380. 

be  privil^ed  themselves,  but  capable  1  E.  &  Y.  44S. 

ofpriviieging  the  underwood.  Seethe  ^  Gibbs  v.  Wybome,  supra  ^ 

remarks  on  this  case  supra,  p.  247.  *  Grant  v.  Bedding,  Hardr.  380. 

*»  2  Inst.  621.  652.    Wallis  v.  Pdn,  1  E.  &  Y.  442. 
Com.  Rep.  633.   2  E.  &  Y.  70.    Gw. 
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patdculsrly  flmit  trees,  wiM  afterwards  render  tithes  to  the  par- 
son,  whereas  he  derives  no  ulterior  benefit  from  the  trees  trans- 
phmted  in  another  parish.  And  upon  referring  to  the  decree 
book*,  it  will  be  seen,  that  the  case  last  referred  to  does  not  go 
to  the  extent  stated  in  the  report ;  for  it  appears,  that  the  vicar 
filed  his  bill  expressly  for  tithes  *^  of  nurseries  of  fruit  drawn  and 
sold  out  of  the  parish,^  and  the  decree  directs  the  defendant  to 
account  *^  for  tithe  of  the  trees  sold  out  of  the  nursery."^  There 
isy  however,  another  difficulty  in  the  case  alluded  to,  for  it  ap- 
pears, that  the  vicar  claimed  the  tithes  of  the  young  trees  as  small 
tithes,  which  is  quite  inconsistent  ^ith  the  established  rule,  that 
the  quality  of  tithes,  whether  great  or  small,  is  to  be  determined 
fay  the  nature  of  the  thing ;  wood  being,  as  it  is  well  known,  a 
great  tithe. 

When  underwood  is  grubbed  up,  no  tithes  are  due  of  the  roots;  Notftfaefve 
for  this  is  a  destruction,  and  not  an  increase  of  the  inheritance;  l!I^Z|^^[i|[^ 
bat  tithes  may  be  payable  of  such  roots  by  custom^.  ^^^^ 

The  general  rule,  that  a  prescription  in  non  decimando  is  A  eantf,  hun- 
merely  unlawfid,  is  not  so  perfectly  applicable  to  the  case  of  wood  p^crftle  tobe 
as  it  is  to  every  other  species  of  produce  which  is  of  common  right  ^^•^g^  o£ 
liable  to  the  payment  of  tithes.     It  is  universaDy  agreed,  that  a  wood  absolutely 
custom  or  prescription  to  be  discharged  of  tithes  of  underwood  m^o.   Bat  « 
absolutely  in  non  decimando^  in  a  county,  hundred,  or  other  ex-  J^'^^rllid?'' 
tensive  and  ancient  district,  is  good^.     Such  a  custom,  however,  ^">»^potio 

pi'CMJ  ibi'« 


*  Hil.  14  Feb.,  17  Csr.  S.,  and 
Trin.  Jane  S»  17  Car.  8* 

^  Bedford  t.  Skinner,  I  Ro.  Abr. 
637.  Anon.  March.  58.  64.  1  E. 
&  Y.  399. 

«  S  Inst.  645.  Doct.  &  Stud.  c. 
55.  1  Ro.  Abr.  653.  pi.  10.  654.  pi. 
11.  Porter  v.  like,  1  Ro.  22.  1 
E.  &  Y.  224.  Clanrickarde  y.  Den- 
ton,  MS.  Haigr.  No.  30.  Br.  Mus. 
Tumor,  p.  44.  1  E.  &:  Y.  306.  Gw. 
S60.  Fawkner  ▼.  Andrews,  Hob.  266. 
1  £•  &  Y.  310.  Johnson  v.  Boifl» 
MSS.  Caltfa.  3  E.  &  Y.  1210.  Gw. 
373.     Salmon  y«  Denyer,  I  Wood, 


302.  1  £.  &  Y.  574.  Hicks  t.  Woode- 
son,  4  Mod.  324.  Comb.  403. 1  E.  & 
Y.  600.  Gw.  550.  Spateman  Y.  KooWy 
1  Wood,  525.  1  E.  &  Y.  697.  Brett 
T.  Franklyn,  I  Wood,  5SS.  1  E.  &  Y. 
701.  Jordan  y.Colley,Bunb.  61.  lE. 
&  Y.  754.  Gw.  625.  Rives  t.  Fitzher- 
bert,  2  Wood,  249.  1  E.  &  Y.  81 1. 
Swynfen  ▼.  Digby,  2  Wood,  siS.  2 
£.  &  Y.  31.  Nagle  y.  Edwards,  3 
Anstr.  702.  2  E.  &  Y.  427.  Gw. 
1442.  Page  ▼.  Wilson,  2  Jac.  &  W. 
513.  3  E.  &Y.  1029.  6w.  2017. 
Chichester  t.  Sheldon,  1  Turn.  245. 
3  £.  &  Y.  1 102.     Gw.  2072. 
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The  wealds  of 
Kent,  Surrey, 
and  Sussex,  are 
exempted,  by 
custom,  from  the 
payment  of 
tithes  of  wood. 


It  seems  that  the 
courts  will  take 
notice  of  the 
customs  in  turn 
dedmando  in 
the  wealds  of 
Kent,  Surrey, 
and  Sussex. 


can  only  be  claimed  by  a  well  known  ji^ion  of  the  country* ;  a 
parish,  town,  or  particular  person^ ;  and,  as  it  has  been  held,  a 
liberty  ^  cannot  so  prescribe. 

The  cases  upon  the  subject  of  exemptions  from  ihe  payment  of 
tithes  of  wood  by  a  custom  in  non  dedmandoy  relate  principally 
to  the  wealds  of  Kent,  Surrey,  and  Sussex ;  and  it  was  said  by  Six 
T.  Plumer,  Master  of  the  Rolls,  in  a  case  which  has  been  fre- 
quently referred  to  in  the  course  of  the  preceding  pages^,  that  he 
knew  no  instance  in  which  such  a  custom  had  succeeded,  except 
in  those  three  counties.  This  statement  does  not,  it  is  true,  affect 
the  general  principle  of  law ;  still  it  may  be  proper  to  mention, 
that  other  instances  of  the  establishment  of  similar  customs  are  to 
be  met  with  in  the  books  ^ ;  and  it  is  believed,  that  they  preTail 
in  various  parts  of  the  kingdom.  There  seems,  .however,  to  be 
this  material  distinction  between  the  prescriptive  exemptions  of 
the  wealds  of  Kent,  Surrey,  and  Sussex,  and  exemptions  claimed 
upon  the  same  foundation  in  other  parts  of  the  kingdom,  namely, 
that  as  it  has  been  so  often  found  by  verdicts  on  trials  at  bar,  that 
3uch  a  custom  has  immemorially  existed  within  the  wealds  of  the 
three  counties  in  question,  the  courts  will  take  notice  of  the  ex- 
emptions of  those  particular  districts,  and  that  it  is  therefore  suf- 
ficient, in  such  cases,  to  state  the  custom,  and  to  prove  that  the 
place  in  which  the  wood  was  felled  is  within  the  particular  weald 
in  which  the  custom  is  alleged  ^ ;  but  in  respect  to  other  districts^ 


*  Nagle  V.  Edwards,  5  Anstr.  702. 
2  E.  &  Y.  427.  Gw.  1442.  Page 
V.  Wilson,  2  Jac.  &  W.  513.  3  E.  & 
Y.  1029.  Gw.  2017.  Chichester  v. 
Sheldon,  1  Turn.  245.  3  E.  &  Y. 
1102.     Gw.  2072. 

^  2  Inst.  645.  1  RoL  Abr.  653. 
Hicks  y.  Woodeson,  4  Mod.  324. 
Comb.  403.  1  £.  &  Y.  600.  Gw. 
550.  Jordan  y.  Colley,  Bunb.  61. 
1  E.  &  Y.  754.  Gw.  625.  Nagle  v. 
Edwards,  3  Anstr.  702.  2  £.  &  Y. 
427.  Gw.  1442.  Page  y.  Wilson,  2 
Jac.  &  W.  513.  3  E.  &  Y.  1029. 
Gw.  2017.    Chichester  y.  Sheldon,  1 


Turn.  245.    3  £.  &  Y.  1102.    Gw. 

2072. 

'  Johnson  y.  Bois,  MSS.  Calth.  5 
E.&Y.  1210.  Gw.  373.  Butqnere 
the  nature  of  the  liberty  in  that 
case. 

^  Chichester  y.  Sheldon,  supra  \ 

•  Sec  Swynfen  y.  Digby,  2  Wood, 
318.  2  E.  &  Y.  31.  Riyes  y.  Fiti- 
herbert,  2  Wood,  249.  1  £.  &  Y. 
811. 

'  Porter  y.  Tike,  Sussex,  15  Jac 
there  was  a  trial  at  bar,  and  the  pre- 
scription was  found.  1  Ro.  Abr.  65&. 
In  Dr.  Andrew's  case,  ibidL  654,  and 
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the  fact  of  immemorial  non-payment  of  tithes  of  underwood,  irhidi 

constitules  the  prescription,  must  be  proved  by  sufficient  evidence. 

It  was  also  said  by  Sir  Thomas  Plumer,  in  the  case  which  has 

been  just  alluded  to  *,  that  a  party  who  sets  up  a  prescription  in 

non  decimando  for  tithes  of  wood,  ought  not  only  to  state  the 

fact  that  no  tithe  is  due,  or  has  been  paid,  but  why  it  is  not  due,  A  custom  or 

OT  has  not  been  paid,  and  he  must  bring  forward  the  specific  ground  ^^d^^^umL 

upon  which  he  claims  to  be  entitled  to  prescribe  in  nan  ded-  I? '  J^^L 

^  ^  *^^  district  must  be 

mando.  If  he  intend  to  make  out  that  it  is  by  custom,  he  must  positively  snd 
state  the  custom,  and  put  it  distinctly  in  issue.  Another  rule  leged. 
laid  down  by  the  Master  of  the  Rolls  in  the  same  case  was,  that 
to  establish  such  a  custom  within  a  county,  the  party  ought  to 
prove  the  felling  of  wood  in  every  part  of  the  county ;  that  the 
ejcemption  was  claimed  in  particular  cases,  and  that  the  attention 
of  the  rector  was  called  to  it,  and  that  the  custom  pevailed.  But 
it  is  apprehended  that,  according  to  the  general  rule  which  prevails 
in  cases  of  prescriptive  rights,  the  mere  usage  of  non-payment 
is  of  itself  su£Bcient  to  prove  the  existence  of  the  right,  which 
must  be  supposed  to  be  conformable  to  the  usage ;  where,  as  in 
the  principal  case,  the  usage  might  have  had  a  reasonable  com- 
mencement In  such  cases,  the  parties  are  bound  to  state  the 
custom,  but  they  are  not  required  to  show  any  specific  ground  for 
the  exemption ;  and  in  truth  the  books  have  not  assigned  any 

nnother  anonymous  case,  Hid,,  there  verdicts  in  two  former  cases.     In 

were  trials  at  bar  in  which  the  inre-  Fawkner  ▼.  Andrews,  1619,  Hob.  866. 

scription  was  found.     In  Loane  v.  1  £•  &  Y.  SIO,  the  parties  were  at 

IMxon,  1  Ro.  Abr.  654,  there  was  a  issue  upon  the  custom  within  the 

trial  at   bar  upon  a  prohibition  in  weald  of  Sussex.     In  Spateman  v. 

which  the  issue  was,  whether  the  place  Know,  H.  1710,  1  Wood,  5i5y  1  £» 

was  within  the  weald  of  Kent,  "ad-  &  Y.  697,  and  Brett  v.  Franklyn, 

mitting  and  agredng  that  it  was  dis-  1713,  1  Wood,  533,  1  E.  &  Y.  701, 

charged,  if  within  the  weald.'*    Clan«  the  issues  were  nmply,  whether  the 

rickard  v.  Denton,  1619,  MS.  Haigr.  parishes  were  within  the  weald  of 

No.  30.     Turn.  p.  44.    1  £.  &  Y.  Kent.  In  Salmon  v.  Denyer,  H.  1698, 

306.    Gw.  306;  u  said  to  be  the  first  1  Wood,  302.     1  £•  &  Y.  574,  it 

instance  of  the  trial  of  the  custom  in  was  found,  by  verdicts  on  two  trial^ 

the  weald  of  Kent;  and  it  was  said,  that  the  weald  of  Surrey  is  exempt, 

in  the  same  case,  that  the  weald  of  See  Chichester  v.  fi^eldon,  1  Tum» 

Sussex,  which  adjoins  the  weald  of  S45.    9  E.  fc  Y.  1102.    Gw.  2078. 
Kent,  had  been  found  tithe  free  by        *  Chichester  v.  Bfaddon^suprd^ 
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satisfiKtory,  or  probable  legal  fbundation  for  the  diBcharge  bjr  cq». 
torn  or  prescription  in  fum  deoimando,  in  a  county,  hundred,  fcc. 
It  constitutes  an  anomaly  in  the  law  of  tithes ;  for  it  dbectly  con- 
trarenes  the  general  rule  of  law,  that  a  layman  shall  not  presciifae 
absolutely  in  nan  decimando,  but  in  mode  or  sub  modo  decimanM 
only.  The  difficulty  seems  to  be  increased  when  it  is  said,  as  it 
is  in  some  of  the  cases,  that  such  a  {nrescription  may  be  good  fir 
things  which  are  titheable  only  by  custom ;  since  it  has  been  set- 
tled, that  wood  is  titheable  of  common  right.  Indeed  it  seems 
scarcely  possible  to  account  for  these  absolute  customary  exenp- 
tions  fiom  tithes  of  wood  in  particular  districts,  except  on  the 
supposition  wl^ch  has  been  before  aUuded  to,  namely,  thst  the 
general  rule  of  the  common  law  by  which  tithes  are  payable  of 
underwood,  was  collected  or  compiled  out  of  the  customs  of  pir> 
ticular  places,  where  the  usage  of  payment  had  been  introduced 
and  established,  either  under  special  grants  of  such  tithes  by  the 
owners  of  the  lands,  or  by  their  Toluntary  acquiescence  in  the 
ordinances  of  the  canon  law ;  but  that  no  such  usage  or  custom 
ha^g  ever  obtained  within  the  particular  hundreds  and  districts, 
where  the  exemption  still  subsists,  the  law,  out  of  regard  to  die 
great  extent  of  those  places,  permitted  them  to  retain  their 
ancient  and  original  rights  of  exemption,  in  the  form  of  spedsl 
cusUmis  in  nan  decimanda,  although,  as  it  has  been  already  ob- 
served,  it  would  not  concede  the  same  pnwilege  to  places  of  less 
extent,  as  to  single  towns  and  parishes,  nor,  i  fbriiori,  to  in- 
dividual persons.  It  is  also  probable,  that  these  prescriptions, 
which  must  have  existed  long  before  it  was  settled,  that  wood  was 
titheable  at  the  common  law,  were  originally  set  up  in  oppositicm  to 
the  canon  law,  which,  although  not  binding  upon  the  laity,  was,  it 
is  well  known,  so  pertinaciously  and  rigorously  enforced  by  the 
ecclesiastical  courts  as  to  require  the  interference  of  the  legisla- 
ture. But  whatever  may  have  been  the  origin  of  the  exemptions 
in  questimi,  it  is  quite  settled  that  they  are  good  when  allied 
in  the  shape  of  a  special  custom  in  nan  decimandoy  in  whidi 
form  only  they  are  now  legally  available. 
When  wood  if  As  to  the  question,  by  whom  tithes  of  wood  are  to  be  paid 
been  feUed  the  ^heu  it  is  sdd  by  the  occupier  of  the  land ;  it  has  been  long 
titbesshdibe      settled  that  lh«y  shall  be  paid  by  the  person  to  whom  thewwd 
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beloDgs,  when  it  is  felled ;  md  tkerefiffe,  when  h  iB  sold  sfker  h  pud  by  the 

has  been  fdled  or  cot,  the  tithe  is  payable  by  the  occupier  of  the  is  ^la  standiog 

land;  but  where  it  is  sold  standkig  or  uncut,  die  Tendee  shall  pay  ^yXldUilM!^ 

tithes*.     A  similar  rule  prevails  in  the  case  of  nursery  plants  dug 

up  and  sold^.     It  has  been  said,  that  in  such  cases  the  parson 

may  sue  either  the  vendor  or  the  vendee,  at  his  dection ;  but  al* 

though  this  seems  to  be  the  rule  of  the  canon  law,  it  is  odiarwise 

at  the  common  law,  which,  in  this  case,  does  not  allow  the  same 

duty  to  subsist  in  two  different  persons  at  the  same  time*,  except 

perhaps  in  the  case  of  fraud ;  as  where  the  party  will  not  di»* 

cover,  whether  the  wood  was  sold  before  or  after  severance,  or  the 

person  to  whom  it  has  been  sold.    In  such  case,  it  should  seem 

that  the  parson  may  proceed  against  the  vendor.    So  where  the 

owner  of  a  wood  sold  it  standing,  and  covenanted  to  discharge 

the  vendee  fiom  aU  tithes  of  such  wood,  and  the  vendee,  in  him 

answer  to  a  bill  filed  against  him  and  the  vendor,  stated  that  in 

consequence  of  the  covenant  he  had  not  taken  any  account  of  the 

quanti^  felled  by  him,  the  court  ordered  the  vendor  to  acoount 

for  the  value  of  the  tithes,  and  to  pay  the  plaintiff  his  casta  of  the 

suit**. 

In  respect  to  the  mode  of  setting  out  the  tithes  of  wood,  it  is  HtMrtHhs*  of 
almost  needless  to  observe,  that  being  predial  tithes,  they  are  ^  ^J^  ^  ^ 
within  the  general  rules  prescribed  by  the  statute  of  2  and  3  Ed. 
VI. ;  but  it  does  not  appear,  that  any  particular  or  definite  rule 
has  been  laid  down  by  the  common  law.  InthecaseofBraboomev.  The  occupier » 
Eyres  in  167^  %  the  Court  of  Exchequer,  by  their  decree,  dedared,  suckT^Wot 
that  the  defendant  ought  to  have  stacked  and  ftggotted  the  wood  ^®  T?^  '^^^^ 

®  ^®  for  tithes,  unless 

which  he  set  out  for  the  tithes.  This  decree  has  been  mentioned  as  he  is  compeUed 
a  declaration  of  the  common  law  mode  of  tithing  wood,  but  in  all  custooM^e^ 
probability  it  was  founded  on  a  special  custom;  for  it  seems  quite  P^^ 
clear,  upon  principle  as  well  as  auAority,  that  the  parishioner  is 

'  Taswell  v.  AthUl,  Dodd's  MS.  I  £.  &  Y.  442. 
154.   1  £.  &  Y.  590.  Gw.  5S7.   See        *"  See  1  Rol.  Abr.  656.  L.  pk  l.  2. 

LockJB  V.  Davenport,  Ceel/s  Rep.  Kinhaw  v.  Ides,  2  Wood>  514.    2  £. 

MS.  56.    MS.  Yelv.     l  E.  &  Y.  374.  &  Y.  149.    Gw.  859. 
Gw.  472.    Ellis  y.  Drake,  l  Ro.  Ab.        ^  Hole  v.  Buck,  H.  1762,  S  Wood, 

«56.  23. 

^  Grant  v.  Hedifin^,  Hardr.  360.         '  1  Wood,  126.     1  B.  ft  Y.  497. 


884  THINGS   TITHEABLB   OF   COMMON    SIGHT.     [cHAP.  TI. 

neither  bound  to  stack  nor  to  fi^got  the  wood,  unless  he  is  compelled 

to  do  so  by  the  custom  of  the  pkce.   Thus,  in  a  case  which  came 

before  the  same  court  in  1704  *,  the  court,  by  their  decree,  a- 

It  is  a  good        pressly  dechured  their  opinion  ^'  that  the  way  and  method  used  by 

wl^toKtoia    ^®  defendant  in  setting  out  his  tithe  wood  by  loose  heaps  in 

the  tithes  in        bouffhs,  is  a  good  Way  of  setting  out  his  tithe  wood;  bat  that  it 

loose  heap&  o  o  ^  o 

appears  by  the  proofi  taken  in  the  cause,  that  the  usage  and  mio- 
ner  of  tithing  of  wood  in  the  parish  is,  and  time  out  of  mind  has 
been,  for  the  occupiers  to  bind  up  the  wood  before  the  tithes  there- 
of are  set  out,  and  that  no  such  manner  of  tithing  by  loose  heaps 
or  ranges  was  ever  known  in  the  parish/'  In  a  subsequent  case, 
in  which  the  plaintiff  brought  his  bill  for  tithes  of  wood,  stating, 
that  the  defendant  had  set  out  the  tithe  in  an  inegular  manner, 
¥iz.  in  slays  or  rows,  before  it  was  made  up  into  fiiggots  or  stacb 
of  equal  sise,  the  court  dismissed  the  IhII  with  costs  ^.  But  vheie 
a  defendant  by  his  answer  confessed,  that  he  had  set  forth  the  tithe 
of  his  wood  by  single  stick,  or  stick  meal,  and  all^^  that  such 
mode  of  tithing  was  lawfiil,  the  court  declared,  that  the  method 
insisted  upon  was  irregular  and  illegal,  as  being  an  unequal  and 
fraudulent  way  of  tithing  wood^. 
In  tettiog  out  In  Setting  out  the  tithes  of  wood,  the  custom  of  the  place  is  to 
w^  th^  custom  ^  observed ;  but  in  this,  as  in  all  other  cases,  it  is  required  that 
of  the  place  is  to  g^c]|  custom  shall  not  be  unreasonable.     It  was  said  by  Hobart, 

be  observed ;  ^ 

but  it  is  not  a      m  Hide  V.  Ellis  ^f  that  in  divers  places  they  set  out  the  tenth 
^out  the™ the   <Knre  of  wood  standing,  and  so  of  grass,  and  that  this  form  of 

tithing  would  be  good  by  custom ;  and  it  is  laid  down  by  Sir  Simon 
I)egge>  tl^At  the  manner  of  payment  of  tithe  wood,  must  either  be 
by  measure  of  the  ground  by  poles,  or  perches,  or  by  setting  out 
the  tenth  faggot  or  billet  ^.  But  this  doctrine  as  to  the  setting 
out  of  the  tithe  of  wood  standing,  seems  to  be  wholly  overruled 
by  the  determination  of  the  Court  of  Exchequer  in  the  case  of 
Knight  V.  Halsey  ^,  which  was  afterwards  confirmed  by  the  House 

»  Gee  V.  Perch,  l  Wood,  436.    1  E.  &  Y.  572. 

E.&  Y.  658.    Gw.  581.  <•  Hobart,  250.    1  E.  &  Y.  sos. 

^  Bree  ▼.  Drew,  Decree-book,  24  Gw.  432. 

June,  1730.     2  E.  &  Y.  23.     Gw.  *  D^ge,  P.  S.  C.  14. 

700.  '  7  T.  R.  86.    2  Bos.  &Pul.  1'^' 

^  Lister  v.  Cane,  l  Wood,  293.    1  2  £.  &  Y.  438.    Gw.  1 531. 


of  wood  staod- 
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X3f£  Lords.  But  perhaps  it  wotdd  be  otherwise,  if  the  occu}ner  wei^ 
bound  by  the  custom  to  fell  the  portion  of  the  wood  measured  out 
for  tithes  at  his  own  expense. 

In  reqpect  to  moduses  in  discharge  of  tithes  in  kind  of  titheable  Moduiei  for 
wood,  it  is  a  good  prescription,  thai  no  tithes  of  wood  have  ever 
been  paid  in  a  parish,  and  that  the  parsons  have  immemorially 
held  a  certain  wood,  called  the  tithe  wood ;  which  shall  be  in- 
tended to  have  been  given  as  a  composition  in  lieu  of  all  tithes  of 
wood  in  the  parish  * ;  or  that  there  was  an  acre  of  wood,  parcel  of 
a  wood  called  J7.  and  that  the  underwood  growing  upon  the  said 
acre,  had  been  cut  and  taken  by  the  rectors  of  the  parish,  in  lieu 
of  tithe  underwood  of  the  said  wood  called  jET.,  and  of  three  other 
woods,  and  that  the  soil  of  such  acre,  and  the  timber  growing 
thereon,  did  not  belong  to  the  rectory,  but  to  the  party  who 
claimed  the  exemption^;  or  that  the  rector  is  entitled  to  all  the 
wood  growing  in  a  certain  wood  ground,  in  lieu  of  all  tithes  of 
wood  growing  upon  the  ancient  wood  grounds  within  the  parish  ^. 
So,  the  payment  of «  great  tree  is  a  good  consideration  for  a  pre^ 
scription  to  be  discharged  of  the  tithes  of  titheable  trees  ^.     Soi^ 
moduses  of  one  penny  yearly,  in  lieu  of  the  tithes  of  all  wood  and 
fiirze,  cut  and  felled  on  certain  lands  and  tenements,  coppice^ 
woods  or  underwoods  within  a  parish  *;  and  of  ten  shillings  for 
all  tithes  of  lands  and  woods,  parcel  of  a  certain  manor^  are  good  C 
So,  a  customary  modus  of  two-pence  yearly  at  Easter,  by  the  name 
of  hearth  silver,  payable  by  every  inhabitant  householder,  within 
a  parish  occupying  land,  &c.,  in  satisfkction,  amongst  other  things^ 
of  the  tithe  of  all  woods,  cuttings  and  loppings,  cut  within  the 
year,  on  land  within  the  parish  in  his  occupation,  is  good  '.    But 
a  prescription  by  a  certain  person,  to  pay  three  farthings  for  all 

*  Laptfaome^B  case,'  t  Ro.  355.    1         ^  Sharpe  ▼.  Sharpei  Noy,  148.    1 
£.  &  Y.  S55.    Gw.  358.  in  not    See     £•  &  Y.  161. 

Baker  v.  Warner,  Tr.  1810,  Exch.  •  Pidslej  y.  Carew,  M.  170S.    1 

Decree-book,  26  July.    3  E.  &  Y.  Wood,  410.    l  E.  &  Y.  649. 

1387.  '  Gurdon  v.  Sell,   Tr.   1673,    1 

^  Babbage  ▼.  Rookwood,  Tr.  1715,  Wood,  136. 

s  Wood,  19.    1  £.  &  Y.  714.  *  Bennett  Y.  Read,  Tr.  1786,Coxe'8 

*  Spooner  y.  Head,  Tr.  1715,  8  MSS.    1  Anstr.  as2.  n.    5  £.  &  Y. 

Wood,  96.     1  E.  &  Y.  7 1 7.  1338.     Gw.  1S72.     4  Wood»  236. 
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willows  cut  down  by  him  in  the  parish,  was  held  uiireaaoDable; 
for  if  he  should  cut  down  all  the  willows  of  all  other  persons  in 
the  parish,  he  would  pay  no  more  than  three  farthings ;  but  it 
was  said,  that  if  he  had  prescribed  f<Hr  all  willows  cat  down  on  his 
own  land,  it  would  have  been  good  ^. 
A  modus  of  a         Numerous  instances  are  to  be  met  with  in  the  books,  in  whidi 

hearth  or  smoke  t  /•  i         n    i      i_       ^i  i 

penny  in  lieu  of   a  modus  of  a  penny,  commonly  called  a  hearth  penny  or  smoke 
all  tithes  of  fire-  pgmjy^  payable  by  every  inhabitant  o[  a  parish  yearly,  in  lieu  of 


wood,  is  good. 


Wood  used  for 
fencing  and  fuel 
in  the  farm 
house. 


all  tithes  of  firewood  consumed  by  such  inhabitant,  has  been  held 
to  be  a  good  custom  ^. 

The  law  on  the  subject  of  the  exemption  of  wood  used  for 
fencing  and  other  purposes  of  husbandry  on  a  fium,  or  for  fuel  in 
the  fisurm  house,  will  be  hereafter  considered  in  treating  of  things 
which  are  titheable  of  common  right,  but  which  are  disdiatged 
from  tithes,  upon  the  ground  that  agriculture  is  improved,  and 
the  tithe  owner  has  tiberwres  decimasy  firom  the  use  and  ap|^ 
cation  of  such  articles. 


•  *  Anon.  M.  1586,  Godb.  60.    1  E. 
ft  Y.  91. 

^  GreffBi  T.  Hud,  Cro.  EI.  70S.  l 
E.&Y.  147.  Gw.815.  Woolmenton's 
case,  Hetl.  85.  1  E.  &  Y.  36S. 
Swan  V.  Stanley,  1  Wood,  194.  1 
E.  &  Y.  523.  Sparks  v.  Norwood, 
cited  in  Pocock  t.  Cole,  Dodd's  MS. 
165*  1  B.  ft  Y.  589.  Conyers  ▼. 
Swettlsnd^  1  Wood, 400.  IE.&Y. 
648.  Piibley  v.  Carew,  l  Wood,  410l 
I  E.  &  Y.  649.  Holwell  T.  Wool- 
•ton,  I  Wood,  411.  I  £.  &  Y.  649. 
Hockmore  v.  Richards,  1  Wood,  485. 


I  E.  ft  Y.  681.  Jones  ▼.  Cawtfaome, 
8  Wood,  97.  1  B.  ft  Y.  759.  Roe 
T.  Bishop  of  Szeter,  Bunb.  57.  18 
Yin.  Abr.  SSS.  8  Wood,  156.  1  £. 
ft  Y.  751.  Gw.  1597.  Gould  T. 
Pearce,  8  Wood,  838.  1  E.  ft  Y. 
806.  Reynall  v.  Wills,  8  Wood,  844. 
1  E.  ft  Y.  808.  Thompson  ▼.  Holt, 
8  Wood,  869.  1  E.  ft  Y.  886.  Gw. 
671.  Brinklow  ▼.  Edmonds,  Bunb. 
507.     8  Wood»  314.     8  B.  ft  Y.  3D. 

Gw.  711.  Burslem  ▼•  Spencer,  8 
Wood,  380.     8  £.  ft  Y.  65.     Gw. 

746. 


SXCT.  II.}       XHINGg   TITHEABLK   OF   COMMON    EIGHT.  987 


SECTION  IL 

« 

Of  predial  small  iilhes,  viz.  agistment  or  depasturage  qf  cattle,  fruit, 
garden  herbs,  roots  and  vegetables,  turnips,  potatoes,  furze,  broom, 
hemp,  fax,  madder,  wood,  honey,  hops,  seeds,  Sfc. 

The  principal  articles  which  fall  under  the  denominatiott  of 
predial  small  tithes,  are,  1.  The  agistment  or  depasturage  of  cat*- 
tie.  2.  Fruit,  garden  herbs,  roots,  and  yegetables.  3.  Turnips 
and  potatoes.  4.  Furze  and  broom.  5.  Hemp,  flax,  madder^ 
woad,  teazels,  and  saffiron.    6.  Honey.     7*  Hops.    8.  Seeds. 

1.  Of  the  Tithe  of  Agistment. 

* 

The  word  agistment,  which  signifies  the  feeding  or  depasturing  Agtumntp  ih* 
of  cattle,  is  commfmly  said  in  the  books  to  be  deriyed  firem  the  «SI^||b^^^ 
French  word  a^aer  ;  because  in  those  places  in  which  cattle  are  T^^  H  i»  tfer 
taken  to  be  fed  fbr  hire,  the  cattle  are  suffered  agimry  that  is,  to 
be  levemi  and  eouckant  there  *.    It  seems  however,  more  pro- 
baUe,  that  the  word  agistment  is  derived  {torn  the  Saxon  woard 
ge^  oar  gist,  a  guest  or  stranger,  and  that  it  properly  appMes  only^ 
to  the  cattle  of  strai]|;ers,  depastured  for  hire  by  the  occupier  of 
the  land^.     The  original  signification  of  the  word  is  however  im*  Agiscment  tithe 
material;  for,  as  the  law  now  stands,  in  regard  to  the  payment  ^l^e^of  Uie 
of  t^istmen*  tithe,  there  is  no  difference  between  the  cattle  of  die  ^^^  "^ 
oecupser  of  the  knd,  and  those  of  strangers  fed  for  hire  ^  stnn^agiitdl 

_.  -  A.  •  y       •  »  ^®'^  hire. 

In  respect  to  the  nature  of  agistment  tithe,  it  seems  to  have  Tithe  of  agut- 
been  lonir  consideced  a  matter  of  doubt,  whether  it  was  payaUe  on  mem  k  tht  tube 
accouBt  of  the  cattk,  or  the  herbage  on  which  they  are  depastured;  eatc%«id  noit  «r 
but  it  ia  BOW  fiiUy  settled,  that  it  is  the  tithe  of  the  grass  or  herb-  m^uT^ 
age  vhich  is  eaten,  and  not  of  the  improvonent  of  the  cattle,  and  ^^^^ 
consequently  is  in  its  nature  a  predial  tithe  ^.     The  circumstance 

.   *  Anon.  Jeiik.  SSl.  1  £.&  Y.  1S4.  1  Wood,  41$.     1  KdsY.  651, 

^  In  some  parts  of  the  kingdom  the  ^  EUis  y.  Saul,  iU  ^^90,  1  Aoslr. 

term  gisly  as  gaost,  cattle  is  always  33S.     2  E.  &  Y.  560.    Gw.  132^ 

ifptied  eaiduttftly.  to  the  cattle  of  Scarry.  Trinity  College,  Tr.  1796,  9 


Anstr.  7S0.    %  E.  ^  Y.  4S9h    Gw. 
SceEgtiton  ik  Bridges,  1.  1709^     1445. 
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Titbe  of  agist- 
ment is  not 
Vithin  the  pro^ 
Twons  of  the 
statute  of  9  Old 

Construction  of 
the  word  "  her- 
iMigium  "  in 
Ancient  grants. 


Irti«  tithe  of 
tumipB  or  any 
«Kher  dtheable 
produce  eaten  by 
cattle  t>r  sheep 
on  the  land  is 
a^pistment  tithe. 


that  no  tithe  of  agistment  is  due  for  after-pasture,  or  for  cattle  fed 
on  oil  cakes,  &c.,  has  been  mentioned  by  Lord  Chief  Baron  Eyie, 
as  being  decisive  upon  this  point  *. 

It  has  been  said,  that  tithe  of  agistment  of  barren  catde  is  due 
of  common  right,  because  the  grass  which  is  eaten  is  de  jure 
titheable,  and  must  have  paid  tithes  if  cut  at  perfection^.  But  it 
is  to  be  observed,  that  tithe  of  agistment  is  a  small  tithe  ^,  where- 
as the  tithe  of  grass,  when  it  arrives  at  maturity,  and  is  cut  for 
hay,  is  a  great  tithe,  and  a  title  to  tithe  hay  does  not  confer  a 
title  to  agistment  tithe  '.  It  will  also  be  seen,  that,  except  in  the 
case  of  after-pasture,  the  payment  of  agistment  tithe  depends 
more  upon  the  nature  of  the  animal  by  which  the  herbage  is 
eaten,  than  upon  the  nature  of  the  herbage  itself. 

It  has  been  already  mentioned,  that  although  agistment  is  a  pre- 
dial tithe,  yet,  as  from  its  nature  it  is  incapable  of  bring  set  oat, 
it  is  obviously  not  within  the  provisions  of  the  statute  of  the  3 
and  3  Ed.  VI.  relative  to  the  setting  fivth  of  predial  tithes. 

It  has  been  laid  down  in  two  modem  cases  %  that  the  word 
**  herbagium^  in  ancient  grants,  is  sometimes  used  to  signify  grass, 
and  does  not  necessarily  import  agistment.  But  these  were  cases 
in  which  the  construction  of  the  grants  was  determined  by  usage; 
and  as  agistment  tithe  is  the  tithe  of  grass,  &c.  severed  by  the 
mouths  of  the  cattle,  and  is  also  commonly  termed  herbage  in  the 
books ;  it  can  scarcely  be  doubted,  that  ^*  herbagium,^  ex  vi  ter- 
minif  signifies  agistment,  however  the  effect  of  the  term  in  parti- 
cular grants  may  be  varied  or  controlled,  as  it  undoubtedly  may 
be,  by  usage  of  payment. 

The  general  rules  of  law  in  regard  to  agistment  tithe,  are  not 
in  any  manner  varied  or  affected  by  the  natural  quality  of  the 
titheable  article  eaten  by  the  cattle ;  for  whatever  species  of 
titheable  produce  is  severed  from  the  ground  by  the  mouth  of 


^  Ellis  v«  Sa^l,  supra  ^ 
^  Hvks  y.  WoodesoD,  M.  1694,  4 
Mod.  324.    Comb.  403.    1  E.  &  Y. 

•592.     Gw.  550. 

«  Almond  v.  Trinity  College,  Tr. 
1747,  1  Wila,  170.  8  E.  *  Y.  10^. 
Gw.  799. 


*  See  Lewis  v.  Young,  R  18^4, 
M«Lel.  118.  J  E.  &  Y.  1155.  Gw. 
S055. 

•  Byamv.  Booth,  H.  1816, 2  Pm 

231.  3  E.  &  Y.  716.  Gw.  n^ 
Scott  ▼.  Lawson,  £.  1819,  7  FM 
267.     3E.&Y.967.    Gw.  WW. 
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an  animal,  coines  under  the  denomination  of  agistment ;  and 
therefore  the  tithe  of  turnips  eaten  off  the  knd  by  great  cattle,  or 
sheep,  shall  be  accounted  agistment  tithe  ^.  And  the  same  rule 
prevails,  where  land  is  sown  with  com,  and  the  produce  fed  off  by 
cattle  on  the  land  ^.  But  it  may  be  proper  to  mention  in  this 
place,  that  although  turnips  eaten  off  the  land  are  in  their  nature 
agistment  tithe,  yet  it  has  been  held,  that  the  payment  of  a  com- 
position for  the  tidies  of  turnips  eaten  off  the  ground,  is  no  evi- 
dence of  perception  of  agistment  tithe,  where  neither  party  consi- 
dered the  turnips  as  belonging  to  that  species  of  tithe  ^. 

Tithe  of  agistment  .is  payable  of  common  right,. for  all  barren 
and  unprofitable  cattle  ^ ;  but  no  tithe  is  by  law  payable  for  the 
feeding  or  depasturing  of  profitable  cattle,  as  milch  cows  and 
sheep,  for  these  are  animalia  fntctuaaay  which  render  tithes  of 
calves  and  milk,  and  wool  and  lambs  to  the  parson  ^.     Nor  is  any 


Tithe  of  agitU 
ment  is  payable 
for  all  barren 
and  unprofitable 
cattle.     But 
agistment  tithe 
is  not  due  for 
milch  cows  or 


*  Daniel  v.  Tufibal,  Dodd's  MS. 
144.       1    E.  &  Y.  576.      Gw.  537. 

Coleman  v.  Barker,  Gilb.  £q.  Rep. 

231.  .  1  £.  &  Y.  814.  Gw.  665. 
Kirshaw  v.  Isles,  2  Wood,  514.  2 
E.  &  Y.  149.    Gw.  859. 

^  Same's  case,  1  Ro.  Ab.  646.  4 
E.  &Y.  344, 

*  Gfarnons  T.  Barnard,  1  Anstr.  296. 
7  Bro.  P.  C.  105.  2  £.  &  Y.  360. 
Gw.  1462. 

^  Grysoian  v.  Lewes,  M.  1595,  l 
We.  Rep.  83.  141.  1  E.  &  Y.  112. 
S.  C.  Cro.  EL  446.  Gw.  1 65.  She- 
rington  v.  Fleetwood,  Tr.  1596,  Cro. 
EL  475.  1  E.  &  Y.  132.  Gw.  189. 
Anon.  A.  D.  1605,  Jenk.  281.  l  E. 
&  Y.  164.   Mascall  v.  Price,  E.  1614, 

1  Ro.  38.  62.  176.  8  Bulstr.  238. 
I  E.  &  Y.  225.  Richardson  v.  Ca^ 
beli,  Tr.  1618,  Anon,  in  Poph.  142. 
1  £.  &  Y.  296.  Anon.  M.  1826. 
A*on.  in  Poph.  197.  l  £.  &  Y.  356. 
Anon.  Tr.  1628,  Hetl.  100.  1  £.  &  Y. 
906.  Buigis  V.  Diamond,  H.  1660, 
1  Wobd,  65.    1  £.  &  Y.  432.    Hol- 

VOL.  I. 


beech  v.  Whadcocke,  £.1661,  Hardr. 
184.  1  E.  &  Y.  433.  Weems  v. 
Amerson,  M.  1667,  2  Keb.  293.  1 
£.  &  Y.  457.  Anon.  £.  1679,  1 
Freem.  329.  l  £.  &  Y.  523.  Hicks 
V.  Woodeson,  M.  1694,  4  Mod.  324. 
Comb.  403.  1  E.  &  Y.  592.  Gw. 
550.  Sandys  V.  £a8tmond,  E.  1696, 
Show.  P.  C.  192.  1  E.  &  Y.  616. 
Gw.  538.  Swales  v.  Lowther,  5  Mod. 
96.  1  £.  &  Y.  614.  Sooles  ▼.  Low- 
ther, M.  1 6915,  1  Ld.  Raym.  129.  1 
E.  &  Y.  621.  S.  C.  Selby  v.  Bank, 
E.  1701,  12  Mod.  496.  1  E.  &  Y. 
640.  Byam  v.  Booth,  H.  1816,  2 
Price,  231.  3  E.  &  Y.  716.  Gw. 
1744.  Scott  T.  Lawson,  E.  1819,  7 
Price,  267.  3  E.  &  Y.  967.  Gw. 
1919. 

,  *  2  Inst  651.  Grysman  v.  Lewes, 
M.  1595,  1  We.  Rq).  83. 141.  1  E. 
&  Y.  1 1 2.  S.  C.  Cro.  EL  446.  G w. 
165.  Anon.  A.  D.  1605,  Jenk.  281. 
1  E.  &  Y.  164.    Mascall  v.  Price,  E. 

1614,  1  Ro.  38.  62.   176.     2  Bulstr. 

238.  1  E.&  Y.  225.  Anon.Tr.  1622, 

u 
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sheq)  yielding 
wool  and  Iamb, 
nor  for  horses 
and  other  cattle 
used  in  hus- 
bandry, nor  for 
cattle  fattened 
fur  the  domestic 
consumption  of 
the  occupier. 


agistment  tithe  due  for  hones  snd  cattle  used  in  husbandly,  bt 
these  are  profitable  cattle,  because  the  parson  deriTes  a  profit 
from  their  Libour  in  the  production  of  titheaUe  matters,  and  their 
labour  is  a  satisfaction  for  the  tithe  of  their  depaston^  *.  And 
for  a  similar  reason,  no  tithe  is  payable  for  catde  grased  and 
fattened,  to  be  spent  in  the  family  ^. 


Winch.  33.  1  E.  &  Y.  325.  Anon. 
Tr.  1628,  Heti.  lOO.  i  E.  &  Y.  366. 
Burgis  V.  Diamond,  H.  1660, 1  Wood, 
€5.  1  E.  &  Y.  432.  Holbeech  r. 
Whadcocke,  B.  1661,  Hardr.  1S4. 
1  £.  &  Y.  433.  Underwood  ▼.  Gib- 
bon»  H.  1713,  Bunb.  3.  1  Wood, 
534.  1  E.  &  Y.  701.  Gw.  1582. 
Bosworth  V.  Limbrick,  M.  1777,  4 
Wood,  24.  2  E.  &  Y.  310.  Gw. 
1101.  Ellis  V.Saul,  H.  1790,  1  Anstr. 

332.     2  £.  &  Y.  360.     Gw.  1326. 

'  sinst.  651.  Grysmao  v.  Lewes, 
M.  1595,  1  We.  Rep.  83. 141.  l  £. 
&  Y.  1 1 2.  S.  C.  Cro.  El.  446.  G w. 
165.  Sherington  v.  Fleetwood,  Tr. 
1596,  Cro.  EL  475.  1  E.  &  Y.  132. 
Gw.  189.  Green  v.  Hun,  M.  1599, 
Cro.  El.  702.  1  E.  &  Y.  147.  Gw. 
215.  Anon.  1695,  Jenk.  281.  1  £. 
&  Y.  164.    Moscall  ▼.  Price,  E.  1614, 

1  Ro.  38.  62. 176.  8  Bulstr.  238.  1 
£.  &Y.  225.  Johnson  Y.  Parker,  H. 
1621,  Crob  Jac  575.  2  Ro.  191.  1 
£.  &  Y.  321.  Anon.  Tr.  1624, 2  Ro. 
456.  1  E.  &  Y.  332.  Woolmer8ton*8 
case,  £.  162S,  HetL  85.  i  E.  &  Y. 
362.  Facy  Y.  Long,  H.  16SS,  Cro. 
Car.  237.  W.  Jo.  254.  1  E.  &  Y. 
376.  Bofgit  V.  Diamond,  H.  1660, 
1  Wood,  65.  1  £.  &  Y.  432.  UoU 
beech  V.  Whadcocke,  £.  1661,  Hardr. 
184.   lE.arY.43S.   HuBtY.Cla^ 

M.  1670,  8  Keb.  696.    1  E.  &  Y.  487. 

Anoa  H.  1672,  i  Ventr.  236.  i  E, 
&  Y.  498.    Sandyi  v.  Esstmond,  £. 


1696,  Show.  P.  C.  192.  1  E.  &  Y. 
616.    Swales  V.  Lowther,  5  Mod  96. 

1  E.  &  Y.  614.  Scoles  T.  Lowther, 
M.  1696, 1  Ld.  Raym.  129.  l  && 
Y.  621.  S.  C.     Hairow'i  case,  M. 

1709,  7  Mod.  113.  1  £•  &  Y.  647. 
Underwood  y.  Gibbon,  H.  1712. 
Bunb.  3.  I  Wood,  534.  1  E.  &  Y. 
701.  Gw.  1582.  BuTsIem  V.  Spencer, 
E.  1738,  2  Wood,  380.  2  E.  &  Y. 
es.  Gw.  746.  Forbes  y.  Phelps,  H. 
1752,  Coxe's  MSS.  D.  D.  189.  s  E. 
&  Y.  126.  Gw.  840»  Bofwortb  r. 
Limbriok,  M.  1777, 4  Wood,  S4.  M& 

2  E.  &  Y.  310.  Gw.  1101.  Filewood 
y.  Button,  M.  1794,  2  Anstr.  498.  S 
E.  &  Y.  416.  Gw.  1494.  Bennett 
V.  Read,  Tr.  1786,  Coxe's  MS.  1 
Anstr.  322.  n*  4  Wood,  SS5.  5  E. 
&  Y.  ISSS.     Gw.  1278. 

^  Grytman  y.  Lewes,  M.  1595,  1 
We.  Rep.  83.  141.  1E.&Y.H2. 
Gw.  165.  Sherington  y.  Fleetwood, 
Tr.  1596,  Cro.  El.  475.  I  E.  &  Y. 
132.  Gw.  189.  Anon.  Jenk.  Ml. 
IE.  &Y.  164.  PothUl  V.  May,  Tr. 
1611.  1  Bolatr.  171.  1  E.  &  Y. 
199.  Gw.  1571.  FacyY.  Lon&H. 
1632,  Cro.  Car.  237.  W.Jo.  S54.  i 
£.  &  Y.  376.    Burgis  y.  Diamni  H. 

1660,  1  Wood,  65.  1  B.  &  Y.  45t 
Sandys  y.  Eattmond,  £.  l«96,  Sbo<. 
P.  C.  192.  1  E.  ft  Y.  616.  Uwta' 
woodY.  Gibbon,  H.  1712,  BualxS- 
lWood,5S4w  1B.&Y.701.  G* 
1582.  Robinion  Y.  Tunitall,  £- 175^ 
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But  this  ezcmptkni  of  ptofitabfe  CBtde  admits  of  a  qualification  Tithe 
in  certain  caws ;  for  it  is  not  sufficient  that  the  catde  are  in  their  hiubaodry^ 
Banre  inofitable,  «ide»  they  «.  profitafafe  to  the  p«n»>i  of  the  ^:^::^ 
parish  in  whidi  they  are  agisted    Thus,  ibr  instance,  if  cattle  employed  in 
which  are  employed  in  husbandry  in  one  parish,  be  depastured  in  for  sheep  not 
another  parish,  in  which  they  are  not  ao  employed,  tithes  shall  be  ^^Cfntibe 


paid  for  their  agistment  to  the  parson  of  the  latter  parish,  because  v^  vi>«re 

^^  ^  *  they  are  retpeo- 

fae  derives  no  benefit  from  their  labour*.    And  the  same  rule  thn^agi^ 

prevails,  in  respect  to  sheep  which  are  depastured  in  a  parish  in 

which  they  produce  no  lambs  nor  wooL 
So>  on  the  other  hand,  the  exemption  of  profitable  cattle  is  not  No  tithe  <si 

confiiied  to  such  as  ace  actually  profitable  to  the  parson  at  the  ^^^fw 
time  when  they  are  depastured ;  thus,  for  example,  no  tithes  aie  ^^l!^?^ 
of  common  right  payable  fer  the  feeding  of  young  cattle,  reared  plough  or  puL 
by  the  occupier  fiir  the  plough  or  cart,  or  fer  the  pail,  to  be  used 
in  the  same  paridi  ^.    For,  as  in  the  case  of  cattle  used  finr  the 
ploud^  or  cart,  the  exemption  is  founded  upon  the  indirect  and 
collaterai  benefit  which  the  painon  actually  receives  from  their  la- 
bour in  the  production  of  other  tztheaUe  matters,  so  the  cxen^ 
tion  of  young  cattle,  bred  for  the  cart,  and  plough,  and  pail,  is 
allowed,  in  consideradon  of  the  profit  which  he  may  derive  firom 
them  at  a  fiiture  period;  but  if  their  destiaatiosi  be  altered,  and  Bat  ifihe  to* 
thcj  be  add  out  of  the  parish  befixre  they  become  profitable,  it  ^^^c^iT^ 
aeema,  that  tithea  noal  be  paid  fiir  their  depa8tar^e^  ^!!£^l!f^ 

Ma  Gw^    s  Woed,  4ae.    a  fi.  dr  Y.  S97.    WoohMntoa's  cm^  £.  isaa, 

141.   Hele  ¥.  Bragg,  Tr.  1756.   UUL  Hetl.  85.    i  E.  &  Y.  36S.    Facy  ▼• 

in  notu.  Long»  H.  1658,  Cro.  Car.  937.    W. 

"  Scoles  V.  Lowther,  M.  1696,  1  Jo.  S54.    l  E.  &  Y.  376.    Btxrps  v. 

L<L  Raym.  129.      1  £.  &  Y.  631.  Diamond,  H.  1660,  1  Wood,  65.    1 

Swales  V.  Lowther,  5  Mod.  96.    I E.  t.  8t  Y.  439.    Holbeeeh  r.  Wfaad« 

&  Y«  614.  8.  a    HanoVf  case,  M.  eodke,  B.  1661,  Hardf.  184.    i  B.  Ss 

170S,  7  Mod.  lis.    1  E.  &  Y.  647.  Y.  433.     DickeDt  t.  Deanley,  Tr. 

Boswortk  v.  limbridE,  M.  1777,  4  167S,  l  Wood,  1S3.    Uoderwood  ?. 

Wood,  S4.  MS.  9 £.  ft  T. 510.  Gw.  Gibbon,  H.  1715,  Bunb.  3.    l  &fr 

Ijoi.  Y.701.    Gw.  1A9.   Hathwayv.Bil- 

■*  2  Inst.  651.  Sherington  v.  Fleet-  wards,  Tr.  1771, 9  Wood,  178.   1  E. 

wood,  Tr.  1596,  Cfa  EL  475.    I  E.  &  Y.  771.    Hardy  t.  HoUoway,  H. 

it  Y.  13S.  Gw.  189.  MaicaUT.Price,  1778, 4  Wood,  39. 

Tr.  1614,  9  Bnlstr.SSB.    IE.&Y.  '  Woolmerrton's  caie,   E.   169S, 

u2 
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No  tithe  of  It  may  be  laid  down  as  a  general  rule,  that  agistment  lithe  is 

fo^'illimais'kejrt  payable  ha  respect  of  such  animals  only  as  are  profitable  to  the 
for  the  pleasure    owner,  and  yicld  no  profit,  viz.  tithes,  directly  or  indirectly  to 

the  parson ;  consequently,  tithe  of  agistment  is  not  payable  for 
animals  which  are  in  their  nature  unprofitable,  nor,  upon  the 
same  principle,  for  animals  which,  being  kept  for  pleasure  or  con- 
venience, yield  no  profit  to  the  owner. 
Agistment  tithe  To  this  head  of  exemption  may  be  referred  the  case  of  aninuk 
for^animdls  fera  fi^^  natuTiB^  as  dccT  and  mbbits  ^ ;  and  of  cattle  trespassing  or 

"^^Z^l  '"^yi"?  ^"^  ^^^  "  f«"<^'  «"  interoommoning  by  re»m  rf 
ing  or  straying,  viduagc,  for  which  it  has  been  held  that  no  tithe  of  agistmoitis 
tercommoning     payable^;  and  also  of  pleasure  horses,  which  will  be  hereafter 

▼icinage. 

These  are  the  general  rules  which  have  been  laid  down,  in  re- 
gard to  the  payment  of  tithe  of  agistment.  Their  application  to 
particular  cases  and  circumstances  will  be  best  understood  by  a 
separate  consideration  of  the  animals,  in  respect  of  whidi  this 
species  of  tithe  is  payable.  These  are,  1.  Horses,  2.  Cows,  and 
other  animals  ejusdem  generis^  3.  Sheep. 

1.  Agistment  of  Horses. 

Ha^bcnaiy  It  has  been  seen,  that  tithe  of  agistment  is  due  for  husbandry 

■nyonp^ed ^  horscs  which  are  not  used  in  the  parish  in  which  they  are depas- 
another  pnish      tured,  and  it  seems  to  have  been  held  in  one  case,  that  to  entitle 

are  not  liable  to  -  '  ^ 

agistment  tithe,  horses  or  Other  cattle  used  for  the  plough  or  cart  to  an  exemption 
aret^i^ly  so  ^^^  agistment  tithe,  it  is  necessary  that  their  labour  should  be 
employed,  wholly  Confined  to  the  parish  in  which  they  are  depastured*. 

But  it  has  been  since  determined  by  the  Court  of  Exchequer,  that 
the  occasional  employment  of  such  horses  in  another  parish  will 
not  make  them  liable  to  tithes.  Thus,  in  a  case  where  a  bill  vas 
filed  for  the  agistment  tithe  of  horses,  and  it  appeared  that  the 

Hetl.85.  1  fi.  &  Y.  362.   See  Aoon.  »  l^lbrahamv.  Saiuiden»£.l(9^ 

Tr.  1688.  Hell.  100.    l  B.  &  Y.  566.  Dodd's  MS.  No.  70.  p.  99.   No.  7i. 

Sandys  v.  Eastmond,  E.  1696,  Show.  p.  156.    Raym.  76.     1  E.  &  Y.  ^7. 

P.  C.  199.    1  £.  fr  Y.  616.    See  Mas-  Gw.  544. 

call  T.  Price,  suprA,  \  <  Scoles  ▼.  Lowtber,  M.  1695,  i 

*  Fitab.  N.  B.  55.  g.    2  Inst.  651.  Ld.  Raym.  199.    l  E.  &  Y.  6S1. 
DqSge,P.  2.  C.  5.' 


I 


SECT.  II.]        THINGS    TITHBABLE    OF    COMMON    RIGHT. 


293 


horses  in  question  vretfi  kept  by  the  defendant  within  the  parish 
fer  the  caltivation  of  his  farm  there ;  and  were  also  occasionally 
sent  to  work  at  another  farm  of  the  defendant  in  an  adjoining 
parish ;  the  court  said,  that  there  would  have  been  some  diffi- 
culty in  deciding  the  case,  if  the  horses  had  been  habitually  so 
used ;  but  as  their  being  sent  to  the  other  parish  was  only  occa- 
sional, they  were  clearly  within  the  general  exemption  in  favour 
of  cattle  used  in  husbandry^. 

Upon  the  same  principle,  the  occasional  employment  of  horses  Agistment  tithe 
for   other  purposes  than  those  of  husbandry,   either  within  or  hu^dre^"' 
without  the  parish  where  they  are  depastured,  will  not  render  horses  occasion- 

,  ,  .  ally  employed  for 

them  liable  to  the  payment  of  agistment  tithe  **.  other  purposes. 

But  if  horses  or  cattle  be  bought,  not  to  be  used  in  husbandry  Horses  which 

in  the  same  parish,  but  to  be  sold  again,  a  fraudulent  or  colour-  fourabiru^^In 

able  employment  of  them  in  the  parish,  will  not  defeat  the  clium  husbandry  are 

*     "^  ,         *>  not  exempt. 

of  the  parson  to  tithes  of  their  pasturage^. 

No  tithe  of  agistment  is  due  for  horses  kept  for  the  pleasure  or  Agistment  tithe 

convenience  of  the  owner ;    thus,  saddle-horses  shall  pay  no  fo  "^ddie!^^^* 

tithes^,  except  by  special  custom^.     This  doctrine  is  agreeable  to  horses. 

die  general  principle  which  has  been  already  laid  down,  that  no  uSlJ\s*^yabfe** 

ainstment  tithe  is  due  in  respect  of  animals,  which  yield  no  pro-  for  the  agistment 

°  .  *of  coach-horses. 

fit  to  the  owner.  An  attempt  has,  indeed,  been  made  by  an  eccle- 
siastical writer^  to  establish  a  distinction  between  saddle-horses 
kept  for  pleasure,  and  coach-horses,  used  merely  as  such ;  but,  as 
Sir  Samuel  Toller  very  justly  observes,  it  is  difficult  to  find  any 


^  Filewood  ▼.  Button,  M.  1794,  2 
Anstr.  498.  2  £.  &  Y.  416.  Gw. 
1 424.  See  also  Anon.  2  Ro.  456.  1 
E.  &  Y.  332.  Stevens  v.  Aldridge, 
H.  1818,  5  Price,  334.  3  E.  &  Y. 
885.     Ow.  1865. 

*  Anon.  2  Ro.  456.  1  E.  &  Y. 
332. '  Stevens  v.'Aldridgs^  supra  \ 

'  Hampton  v.  Wild,  1  Ro.  Abr. 

647.  pL  14. 

*  Pothill  V.  May,  Tr.  1611,  1 
Bulstr.  171.  1  E.  ft  Y.  199»  Gw. 
1571.  Lamkin  v.  Wilde,  1  Ro.  Abr. 
641.  pL  14.    Hampton  v.  Wild,  Cro. 


Ja.  4S0.  1  E.  &  Y.  262.  Gw.  286. 
S.  C.  Burgis  V.  Diamond,  H.  1660,  1 
Wood,  65.  1  E.  &  Y.  432.  Watte 
V.  Weldon,  Tr.  1669,  1  Wood,  103. 
Anon.  H.l 672,  iVentr. 236.  lE.&Y. 
498.  Underwood  V.  GKbbon,  H.  1716, 
Bunb.  3.  2  Wood,  58.  1  £.  &  Y. 
727.  Gw.  1582.  The  last  case  how- 
ever seems  to  have  turned  on  another 
point. 

^  Tabor  v.  Barker,  M.  1667,  1 
Wood,  86.     1  E.  &  Y.  457. 

f  3  Bum,  £ccL  L.  446. 
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reasonaUe  or  strong  gromid  of  distinctioii  between  die  two  cskb*  ; 
for  coach-horseB,  used  merely  for  pleasure,  are  dearlj  withm  tbe 
principle  upon  which  the  exemption  of  saddle-horses  is  foundei 
The  contrary  doctrine  is  supposed  to  be  warranted  bjr  a  case  in 
which  a  defendant,  who  had  apsted  both  saddle  and  ooach-horseB, 
was  decreed  to  account  for  the  agistment  tithe  of  his  coach-hoises^. 
But  it  is  material  to  observe,  that  this  case  is  nowhere  repoiisd, 
and  that  the  decree-book  from  which  it  is  taken,  is  yeiy  far  from 
aflbrding  any  clear  inference  as  to  the  question  of  law.    It  ap- 
pears, however,  by  the  pleadings,  that  the  bill  expresdy  chuged, 
that  the  horses  for  which  tithes  were  claimed,  were  not  kept  and 
used  for  pleasure  only,  but  were  employed  by  the  defiendaat  in 
conveying  coals,  and  in  drawing  manure  and  building  materials, 
and  other  work  and  labour,  by  which  he  made  great  profit    The 
defendant  insisted,  that  no  tithe  was  due  for  his  coach  and  saddle* 
horses,  but  admitted  that  he  had  occanonally  used  them  to  fetch 
coals  and  draw  manure ;  and  perhaps  it  appeared  by  the  proofs 
in  the  cause  that  they  were  habitually  so  employed.    This  case, 
Aerefore,  at  the  utmost,  can  only  be  used  as  an  authcmty  to  shev, 
that  the  occasional  employment  of  pleasiure-h(»ses  in  labour,  from 
which  the  parson  derives  no  profit,  subjects  them  to  the  payment 
of  tithes.     But  that  doctrine  seems  to  be  clearly  overruled  by  tbe 
subsequent  decision,  which  has  been  already  referred  to,  in  favour 
of  the  exemption  of  husbandry-horses  occasionally  used  m  an- 
other parish,  or  for  other  purposes  than  husbandry^. 
Tithe  of  agist-         That  the  liability  to  tithe  in  such  cases  depends  upon  the  qaes- 
^B?nnkeep«'   ^^^»  whether  the  horses  are  profitable  to  the  owner  or  not,  is  farther 
u![v^*ei**IS  ^"^  confirmed  by  two  cases  of  early  date,  in  which  it  was  held,  that  an 
as  it  seems,  for    innkeeper  is  liable  to  tithe  of  agistment  for  the  horses  of  travel- 
horwoL  ^         len  depastured  on  his  land  ^.    And  upon  the  same  principle  it  is 

conceived,  that  an  innkeeper  or  postmaster  would  be  liaUe  to 

"  Toiler,  OS.  S38.    Stevens  v.  Aldridge^  H.  iSlBi 

^  Thorpe  v.  Bendbwes,  Tr.  176S,     S  Frics^  834.    a  £«  &  Y.  885.   Gv. 

3  Wood,  38.     3  E.  &  Y.  193.     Gw.      1865. 

89d.  «  RicfaardBon  v.  CabcU^  Tr.  1618, 

*  Filewood  ▼.  Button,  M.  1794^  0     Anon,  in  Poph.  143.    l  E.  fr  Y.  S9& 

Anstr.  498.    8  E.  &  Y.  416.    Gw.     Ooiibert  y.  Emsly,  H.  1665»  Hanb^- 


1434.  See  Anon.  3  Ao.  456.  1 E.  &  Y.     35.     \E.&\.  414.    Gw.  A>3. 
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tithes  of  agistment  for  his  own  saddle  and  carriage  horses,  kept 
for  hire*. 

It  should  seem,  although  the  books  are  silent  as  to  the  point.  No  tithe  of 
that  the  pasturage  of  brood  mares,  which  produce  foals  within  the  to  be^auTl^r. 
parish,  are  within  the  exemption  in  favour  of  animaliafncctuosa;  ^^^^*^  ™*'*^ 
but  that  tithe  is  payable  when  they  are  removed  before  foaling. 

2.  Agistment  of  Cows  and  Oxen. 

Milch  cows,  as  it  has  been  abeady  observed,  are  profitable  ani-  Milch  cows  are 
mals,  and  the  parson  has  tithes  of  their  calves  and  milk;  and  profitable catUe^ 
therefore  no  tithe  is  due  of  common  right  for  their  acnstment  or  ^^^  ^^  **Tf 

o  o  are,  generally 

depasturage.     But  dry  cows,  which  produce  neither  calves  nor  speaking,  liable 

milk,  are  included  within  the  general  denomination  of  barren  and  utbe.    But  if 

unprofitable  cattle,  and  consequently  are  liable  to  the  payment  of  ™^g  drTdilriLr 

agistment  tithe  ^*    This  rule,  however,  as  to  the  payment  of  agist-  ^^  intervals  be- 

.,*  -,i  1.  ,ii.,     ivieesi  their  ordi- 

ment  tithe  for  cows,  as  unprofitable  cattle,  is  to  be  taken  with  nary  times  of 
some  qualification,  and  must  not  be  understood  to  apply  to  all  mratu'the^i^ 
cases,  where  such  animals  are  actually  unprofitable  to  the  parson  be  paid  for  them; 

.  .  'i*    1  fecus,  where  dry 

durmg  the  tune  of  their  depasturage.     For  if  they  be  kept  or  in-  cows  are  sold  be. 

tended  for  milking,  or  the  breeding  of  calves,  they  are  exempt  p^^ta^     °" 

This  principle  has  been  exemplified  in  the  case  of  young  cattle 

reared  for  the  plough  and  pail,  which  yield  no  present  profit  to  the 

parson,  but  are  exempt,  in  consideration  of  the  profit  which  may 

hereafiter  be  derived  from  them.      And  for  the  same  reason, 

BO  tithe  of  agistment  is  payable  fior  cows  which  are  kept  for 

milking,  and  become  dry  accidentally,  or  in  the  ordinary  course 

before  their  usual  time  of  calving ;  but  if  milch  cows  become  dry 

and  are  sold,  it  will  be  presumed,  that  they  were  kept  for  fattening, 

and  tithes  shall  be  paid  for  their  pasturage  from  the  time  when 

they  became  dry  ^.    And  in  like  manner,  agistment  tithe  is  to  be  Agistment  tithe 

paid  for  husbandry  oxen,  which  are  grazed  and  fattened  for  sale,  ifu^diy  oxen 

after  they  are  turned  t^  from  the  cart  or  plough  *.  S^*  offfrSm 

the  plough  or 

■  Sec  Toller,  97.  Willis  v.  Heivey,  Show.  P.  C.  19«.    i  E.  &  Y.  616.  ^for*^"''"" 

s  Wood,  196.  Gw.  538.    Coleman  v.  Barker,  £. 

»»  Anon.  Tr.  16SS,  Hetl.  100.    l  1725,  Gilb.  Eq.  Rep.  231.  l  E.  &  Y. 

E.  9t  Y.  96^  814.  Gw..665.  See  Mascall  r.  Price, 

*  IM.  E.  1614, 1  Ro.  58. 62. 176.    2  Bulstr. 

^  Sandyi  ▼.  Eastmond,  E*  169«,  238.     l  £.  ^c  Y.  225. 
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No  tithe  of 
agistment  is 
payable  for 
sbeep  which  pay 
tithes  of  lambs 
and  wool  in  the 
parish  in  which 
they  are  depas-^ 
lured. 

Regularly,  the 
year  in  tithing 
sheep  is  from 
shearing  time  to 
shearing  time. 

The  payment  of 
tithes  of  wool 
and  lamb  has 
only  a  retrospec- 
tive operation  in 
discharge  of 
agistment  tithe, 
and  if  sheep  be 
removed  from 
the  parish  before 
shearing  timei 
tithes  shall  be 
paid  for  their 
pasturage  to  the 
parson  of  the 
parish  from 
which  they  have 
been  removed. 


3.  Agistment  of  Sheep. 

Sheep  are  considered  as  profitable  animals,  in  respect  to  the 
wool  and  lambs  which  they  produce,  and  the  manurance  of  the 
land  upon  which  they  are  folded.     And  therefore  no  tithe  of 
agistment  is  due  for  sheep,  when  they  are  sheared,  or  drop  theii 
lambs  in  the  same  parish  in  which  they  are  depastured ;  for  the 
tithe  of  their  pasturage  is  included  in  the  tithes  of  the  wool  and 
lamb  *.    But  it  is  to  be  observed,  that,  regularly,  the  year  in  tithing 
sheep  is  from  shearing  time  in  one  year  to  shearing  time  in  the 
next  ^,  and  that  the  payment  of  tithes  of  wool  and  lamb  has 
merely  a  retrospective  operation,  and  covers  the  pasturage  of  the 
sheep  up  to  the  time  of  their  lambing  or  shearing  only ;  and  that 
only  within  the  same  parish  ^.    And  therefore,  where  sheep  have 
been  depastured  in  one  parish  afler  they  have  yielded  tithes  of 
lamb  or  wool,  and  then  before  shearing  or  lambing  time,  are  wholly 
removed  out  of  the  parish,  and  consequently,  according  to  the  re- 
trospective rule  just  alluded  to,  have  rendered  no  tithes  of  lamb 
or  wool  to  the  parson  of  such  parish,  referable  to  the  period  during 
which  they  have  been  so  depastured,  they  are  considered  as  un- 
profitable animals,  and  tithes  are  payable  for  their  depastun^*** 
Thus,  on  a  bill  by  the  rector  of  Lilley,  the  defendant,  who  was 
an  occupier  of  land  in  that  parish,  was  decreed  to  account  for 
agistment  tithe  of  sheep  which  had  lambed  in  Lilley,  but  which 


*  Maacall  v.  Pricey  tupra  \  Anon. 
M.  1626.  AnoD.  in  Poph.  197.  1  E. 
&Y.356.  Daniel  v.Tuffnal,E.  1693, 
Dodd's  MS.  144.  1  E.  &  Y.  578. 
Gw.  537.  Ryder  v.  Gould,  Tr.  1751, 
Seijt.  Hill's  MSS.  Vol.  23.  p.  10.  S 
£.  &  Y.  12S.  Gw.  827.  Gold's  case, 
Tr.  1758,  Amb.  149.  2  £.  &  Y.  128. 
This  seems  to  be  the  same  as  the  pre- 
ceding case.  Willis  v.  Harvey,  M. 
1768,  3  Wood,  196.  Raym.  570.  2 
£.  &  Y.  229.  Gw.  948.  Bateman  t. 
Aistroppe,  E.  1774, 3  Wood,  460.  2 
E.  &  Y.  284.  Gw.  1048.  Turnery. 
Williams,  M.  1796,  3  Anstr.  829.  2 
E.  &  Y.  436.    Gw.  1456. 


b  Oummer  v.  Wingfield,  I>.  I690> 
Dodd's  MS.  111.  1  E.  &Y.  566. 
Gw.665.  Howes  V.  Carter,  M.  1794, 
2  Anstr.  500.  2  E.  &  Y.  416.  Gw. 
1424.  Ryder  v.  Gould,  Tr.  1751, 
Serjt.  HUl's  MSS.  Vol.  23.  p.  10.  S 
E.  &  Y.  122.  Gw.  827.  Gold's  ca«, 
Amb.  149.    2  £.  &  Y.  129.  Si  C. 

*"  Dummer  v.  Wiqgfield,  supii  *. 
Ryder  V.  Gould,  8upri^  Gold's  ctfe, 
supra  ^ 

*  Anon.  M.  1626.  Aaon.  in  Poph. 
197.  1  E.  &  Y.  556.^  WCCBB  T. 
Amerson,  M.  1667,  2  Keb.  293.  l 
E.  &  Y.  457.  Dummer  v.  Wiflg- 
field,  Tr.  1690,  Dodd'^  MS.  lH.   l 
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had  been  removed  before  shearing  time  to  the  adjoining  parish  of 
Offley  ^.  And  i  fortiori  the  same  rule  prevails,  where  sheep  are 
brought  into  a  parish  to  be  depastured,  and  removed  without 
having  produced  tithes  either  of  wool  or  lamb  in  such  parish. 

This  rule  of  the  common  law,  by  which  the  payment  of  tithe  of  By  the  caDon 
wool  and  lamb,  in  the  parish  to  which  sheep  are  removed,  does  ajstment  wu 
not  cover  their  antecedent  depasturaire  in  another  parish,  differs  v^y^^  ^^^    . 

*^  ^  *  '  sheep  removed 

very  materially  from  the  canon  law,  by  which  no  tithe  was  pay-  from  one  parish 
able  for  the  agistment  of  sheep  removed  from  one  parish  to  an-  the  tithe  df  wool 
other.     In  such  cases,  the  tithes  of  the  wool  and  lambs  were  ap^  ISt)rSone7be- 
portioned  between  the  parson  of  the  parish  to  which  the  sheep  ^^^  ^f  ^^^'sy 
were  removed,  and  the  parson  of  the  parish  in  which  ^  they  had  pariahei. 
been  previously  depastured,  in  proportion  to  the  time  during 
which  they  were  kept  in  the  respective  parishes ;  but  if  it  were 
not  known  from  what  parish  the  sheep  were  brought,  then  the 
whole  tithe  was  to  be  paid,  where  the  lambs  fell,  and  the  sheep 
were  shorn.    But  where  sheep  were  depastured  constantly  from 
shearing  time  to  Martinmas  in  one  parish,  the  tithe  of  wool 
was  to  be  paid  to  the  church  of  that  parish,  although  the  sheep 
were  afterwards  removed  and  shorn  in  another  parish  ^.      It  has 


E.  &  Y.  566.  Smith  v.  Johnson,  Tr. 
1709,  1  Wood,  514.  Coleman 'V. 
Barker,  £.  1725,  Gilb.  Eq.  Rep.  231. 
1  £.  &  Y.  SI 4.  Gw.  665.  Hatfield 
▼.  Rawling,  H.  1750,  2  Wood,  470. 
Ryder  v.  Gould,  Tr.  1751,  Scijt 
HiU'B  MSS.  Vol.  23.  p.  10.  2  E.  & 
Y.  122.  Gw.  827.  Gold's  case,  Amb. 
149.  2E.  &  Y.  128.  S.  C.  Robin- 
son v.  Tunstall,  E.  1753,  2  Wood, 
486.*  Compton  v.  Freeman,  Tr.  1762, 
4  Wood,  585.  Willis  V.  Hanrey,  M. 
1768,  5  Wood,  196.     Rajm.  570.     2 

E.  &  Y.  229.  Gw.  948.  WQlis  v.  Fro- 
tfaerington,  H.  1771,  5  Wood,  SSO. 
Ellis  v.Fermor,  H.  1772,3  Wood,  381. 
MS.  Gw.l022.  3E.&Y.1242.  Bate- 
Juan  V.  Aistroppe,  E.  1774,  3  Wood, 
460.  '  2  E.  &  Y.  284.  Ellis  V.  Saul, 
H.  1790,  1  Anstr.  332.    2  E.  &  Y. 


360.  Gw.  1326.  Howes  V.  Carter, 
M.  1794,  2  Anstr.  500.  2  E.  &  Y. 
416.  Gw.  1424.  Bennett  v.  Read, 
Tr.  1786,  Coxe's  MS.  1  Anstr.  322. 
n.    3  E.  &  Y.  1338.    Gw.  1272. 

*  Hatfield  V.  RawUng,  H.  1750,  2 
Wood,  470.  Gw.  1030.  n.  But  the 
note  in  Gwillim  cannot  be  reconciled 
with  the  Decree-book. 

^  **  Quomam,  ut  audivimus,  super 
dedmis  et  nntrimentis  animalium  in- 
ter ecdesianim  rectores,  propter  amo- 
tiones  pecorum  ad  diversaruin  paro- 
chiarum  pastoras  diversis  anni  tempo* 
ribus,  oontentiones  multimods  oriun- 
tur :  nos  riam  pads  praeparare  volen- 
tes,  statuendo  definimus  et  definien- 
do  statuimus,  qudd  ad  ecdesias  in 
quarum  parochiis  oves  a  tempore 
tonsionifr  usque  ad  festum  Sancti  Mar- 
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Agistment  tithe 
is  payable  for  all 


been  seen,  that  this  rule  of  the  canon  law  has  not  been  adopted 
by  the  common  law ;  but  it  is  worthy  of  observation,  not  only  be^ 
cause  it  may  serve  to  explain  numerous  local  customs  of  tithing, 
which  have  been  established  upon  the  same  principle'*,  but  also, 
because  it  is  founded  upon  more  just  and  equitable  prmciples  than 
the  rule  of  the  common  law :  for  by  this  division  of  the  tithe  of 
wool  and  lamb  between  the  rectors  of  parishes,  the  sheep  were 
always  profitable  to  the  rectors  of  all  the  parishes  in  which  they 
were  depastured,  and  consequently,  in  such  cases,  sheep,  which 
are  animalia  fructuoaa^  were  not,  as  they  are  at  the  commoB  hv, 
liable  to  the  payment  of  a  double  tithe,  vix.  one  for  their  certain 
annual  profits,  and  another  for  their  depasturage,  which  is  against 
the  whole  tenor  of  the  law  of  tithes  ^.  Nevertheless,  the  rale  is 
now  perfectly  established,  that  by  the  common  law  tithe  of  vckJ 
and  lamb  may  be  due  in  one  parish,  and  tithe  of  a^tment  in  an- 
other ^,  although  upon  general  principles  it  would  be  clearly  other- 
wise.   And  so  strictly  does  the  common  law  enforce  the  payment 


tini  in  hyeme  continue  paacunturet 
cutwnty  dedma  lanae^  lactis,  et  casei 
ejusdem  temporis,  licet  postea  amots 
fuerint  ab  ilia  parochi^  et  alibi  toa- 
deantur,  intcigre  persolvatur;  et  ne 
fraui  fiat  in  casu  pnedicto,  prascipi- 
niu8»  quod  antequam  oves  amovean- 
tur  Ik  paaturis  vel  etiam  distrahantur, 
ecdeuamm  rectoribus  auffidenter  de 
aolvenda  dedmft  caveatur.  Quodai 
infra  praedictum  tempus  ad  diversa^ 
rum  parochiarum  paaturam  tranafe- 
rantuTy  quaalibet  ecdesia  pro  rata 
temporia  portione  dedmam  redpiet 
earundem  minori  tri^ta  dierum 
apatio  in  rat&  temporia  minimi  com- 
putando.  Si  verd  per  totum  tempua 
prsadictum  cubent  in  un&  parochi^  et 
paacentur  continue  in  ali4,  inter  ipaaa 
eodeaiaa  dedma  dividetur.  Qudd  d 
poat  featum  Sancti  Martini  ducantur 
ad  paacua  aliena,  et  uaque  ad  tempua 
toaaionia  in  un&  vel  diveraia 


aive  in  propriia  paaturia  dominonuo 
auonim  aive  alteriua  cujuacuiMpepai- 
cantur,  habita  ratione  ad  DUfflenim 
ovium  pascua  aeatimentur,  et  secun- 
dum aestimationem  paacuoniin  ab  eo- 
rum  dominia  ezigantur  dedms." 
Archbbhop  Winchelaey'a  CDOst  at 
Merton,  A*  D.  1305.  Jo.  £cd  L 
1S05.  4E.&Y.  S2S.  lindw.  cap. 
Quoniam  propter,  et  cap.  QuodaiB 
audivimua.    D^gge,  P.  8.  C.  6. 

'  See  Ellia  t.  Saul,  H.  1790,  1 
Anatr.  332.  s  £.  &  Y.  360.  Gw. 
1386.  Bennett  v.  Read,  Tr.  1786, 
Coxe'a  MSS.    s  E.  &  Y.  1338.  0«* 

1S7S. 

">  See  ElUa  v.  Saol,  H.  1790,  i 
Anatr.  339.  S  E.  &  Y.  86a  G«* 
1386.  EUiav.Fermor.H.  1778,  lis. 

Gw.  1088.  1086. 

""  See Eilia  v.  Fennor, aupra Saad 
the  other  withoritiea,  ante^  896. 
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of  agistment  tithe  of  sheep  in  sndi  cases,  that  upon  a  bill  filed  sheep  removed 
by  a  vicar  for  tithes  of  abstinent  of  sheep  from  the  time  of  dicir  ^^^  aheving 
last  shearing,  until  they  were  sold  off  fiit,  or  taken  oot  of  the  ^^^^"^ 
parish  for  sale  before  the  next  shearing  day,  the  Court  of  Exche-  always  been  re- 
quer  decreed  an  account  to  be  taken  of  what  was  due  for  the  tithe  vhich  ^e  beeo 
of  agistment  of  all  sheep  which  had  been  depastured  on  the  lands  !|^*f^  ^ 
of  the  defendants  during  the  time  mentioned  in  the  bill,  and  Ceittened  o«t  shearing 
and  sold  off,  or  otherwise  disposed  of  from  the  time  of  their  last  pud  tiOMa  oC 
shearing  until  they  were  s<dd  off  fat,  or  taken  out  of  the  said  parish  ^^^ 
£br  sale  befixre  the  next  shearing  day,  although  it  appeared  that  tSl 
the  sheep  which  had  been  from  time  to  time  sold  or  removed, 
were  as  often  replaced  by  fresh  ones  purchased  by  them,  and  de« 
pastured  in  their  stead  till  the  next  shearing  day,  when  they  paid 
a  ftdl  tithe  in  kind  of  wool  for  the  same,  to  the  impropriators 
or  their  lessees,  who  were  entitled  to  the  tithes  of  wool  and 
lamb*. 

But  it  is  to  be  observed,  with  reference  to  all  cases  in  which  Sheep  treprMi^ 
tithes  are  demanded  for  agistment  of  sheep,  that  primd  facie,  \^^^.  u,d 
and  in  a  general  and  legal  sense,  sheep  are  considered  profitable  ^^^^  ^,^ 
animals,  although,  as  it  has  been  seen,  they  may,  under  special  ment  tithe  for 
circumstances,  be  liable  to  agistment  tithe;  and  therefore,  in  a  saiy to statethT 
suit  for  tithes  of  agistment,  sheep  will  not  be  included  under  the  u^^^^ 
ffeneral  denomination  of  improfitable  cattle.    Thus,  where  a  bill  they  are  iiaUe 

^  to  tithes  u  UD- 

was  filed  for  tithes  of  the  agistment  of  '^  barren  and  unprofitable  profiubie 
cattle^,  and  the  defendant  in  his  answer  said  nothing  as  to  sheep,  *°^™*^ 
and  his  depositions  also  applied  only  to  other  cattle  depastured, 
the  court  thought  that  he  was  misled  by  the  loose  mode  of  laying 
the  demand,  and  reftised  to  direct  an  account  as  to  the  agistment 
of  sheep,  although  the  plaintiff  proved  that  sheep  had  been  agist* 
ed  on  the  fkrm  ^.  And  it  i»  now  the  universal  practice  to  demand 
agistment  tithe  for  sheep  expressly,  and  to  state  the  special  dr- 

*  Batenan  ▼•  Aistroppe,  3  Wood»  Gw.  14S4.    In  this  ease,  the  court 

460.    8  B.  &  Y.  284.    Gw.  I04S.  thought  that  the  argomeDtt  in  fiivour 

And  6ce  Coleman  ▼•  Barker,  (HIb.  Eq.  of  the  exemption  were  reafonable,  but 

Rep^  9SI.    1 E.  &  T.  S14.    Gw.  665,  they  conceived  themselves  bound  by 

which  was  decided  under  similar  dr«  the  authority  of  Bateman  v.  Aistroppe. 

eumstances.   See  also  Howes  ▼•  Car-  ^  Tomer  v.  WiUiams,  s  Anttr.  S90. 

ter,  2  Anstr.  500.    2  E.  &  Y.  416.  2  £.  &  Y.  436.    Ow.  I456« 
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cumstancefl  under  which  they  have  become  liable  to  tithe  of  thdr 
depastUTf^  as  uoprofitablc  cattle. 
Sheep  are  not  It  IS  laid  dowD  by  Lord  Coke,  that  agistment  tithe  shall  not 

the  p^ent  of  be  paid  for  cattle  that  manure  the  ground  *.  The  species  of 
mM«ct S^Se  ^*^^^  ^  which  this  proposition  is  more  immediately  applicaUe, 
pro6t  derived  by  are  shecp  kept  for  folding  the  land.  It  appears,  howeyer,  tbat 
their  muiunmce  this  sort  of  defence  has  been  held  insufficient  in  several  cases  ^.  In 
less  they  ve  kept  somc  instances,  indeed,  thosc  dccisious  Were  ]m>nounced  in  csses,  in 
merely  'o' ^«  which  the  CTops,  Consisting  of  turnips,  were  sold  more  with  a  view 
ing  the  land.       to  the  mere  profit  of  the  sale,  than  to  the  manurance  of  the  hod; 

but  the  same  rule  was  held  to  apply  to  a  case,  where  it  wassU^ 
that  the  melioration  of  the  soil  was  the  principal  object  ^.  Per- 
haps these  determinations  would  have  been  diflerent,  if  the  meli- 
oration of  the  land  had  been  the  sole  object  Thus,  m  a  case  in 
prohibidon,  in  which  it  was  suggested,  that  the  sheep  were  taken 
in  to  feed  after  the  com  was  reaped,  pro  meliaraiiane  agricuUura 
infra  terraa  arabUea,  et  non  aliter^  the  court  held,  that  the  par- 
son ought  not  to  have  tithe  of  the  com  and  the  sheep  too,  which 
make  the  ground  more  profitable  and  yield  more,  per  quod  ube- 
rioresj  &c.^.  This,  it  is  true,  was  in  the  case  of  stubble,  which 
may  make  some  difference,  but  the  principle  was  expressly  re- 
cognized by  the  court  And  Lord  Chief  Baron  Eyre,  whose  au- 
thority on  questi<ms  of  tithe  law  is  very  great,  when  Lord  Coke  s 
position,  that  cattle  for  manurance  was  not  titheable,  was  meo- 
tioned  in  EUis  v.  Saul  %  observed,  **  That  depends  on  the  &ct. 
If  a  flock  were  kept  for  the  mere  purpose  of  folding  upon  land, 
they  might  be  exempt  from  tithe  of  agistment.*" 
Wastes  and  In  rcspcct  to  the  tithe  of  the  agistment  of  unprofitable  catde 

commons.  -,  y  ^         •  «i«. 

By  custom,  ^uid  shocp  ou  commous  and  wastes,  m  a  case  where  a  large  com- 
ySur'aSf**  ^^^  extending  into  several  parishes,  was  fed,  in  the  way  rf 
sheep  fed  od  a     intercommou,  by  the  cattle  of  the  owners  of  fimns  in  the  ad- 

*  S  Init  651.  '  Howes  ▼.  Carter,  2  Anstr.  600. 

b  Daniel  v.  Tuffhal,  Dodd's  M8.  s£.'&  Y.  416.    Gw.  1484, 

144.     1  E.  &  Y.  578.     Gw.  5S7.  ^  Anon.  1  Mod.  916.    1E.&Y. 

Coleman  ▼.  Barker,  GilK  Eq.  R^  50».    See  Smith's  caie,- 1  Ro.  Abr. 

S31.       1    E.  &  Y.  814.      Gw.  665.      84S.     4  E.  &  Y.  344.  pi.  8* 

Kinhaw  ▼.  lales,  8  Wood,  514.    8        *  i  Anatr.  338.    8  B.  &  Y.  S6S. 

E.  &  Y.  149.    Gw.  859.  Gw.  1386, 
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joining  parishes,  who  had  common  rights  thereon  appurtenant  common  in  one 
to  their  farms,  and  who  by  custom  had  paid  tithes  of  such  duetothepanon 
feeding  to  the  parsons  of  the  parishes  in  which  their  farms  were  ^*^°^iSS^ 
respectively  situated*  and  not  to  the  parson  of  the  parish  in  which  ^^  f*^  » ^i- 

•  .  tuate,  to  which 

they  were  fed,  this  was  held  to  be  a  good  custom,  upon  appeal  the  right  of  com. 

to  the  House  of  Lords,  who  reversed  a  decree  of  the  Court  of  Ex-  J^n"  *^"'" 

chequer,  by  which  one  of  the  defendants,  whose  farm  was  situated 

in  the  parish  of  A.y  had  been  decreed  to  pay  tithe  of  agistment  to 

the  parson  of  the  adjoining  parish  of  J9.,  for  the  depasturage  of 

his  cattle  on  a  part  of  the  common  lying  in  such  last-mentioned 

parish^. 

So,  where  the  occupier  of  a  farm  in  the  parish  of  A.  prescribed 
for  common  of  pasture,  appurtenant  to  his  farm,  for  a  certain 
number  of  sheep  in  land  called  Bayard'^s  Green,  in  the  parish  of 
J?.,  in  which  the  sheep  were  occasionally  agisted,  and.allq^  that 
the  tithes  of  wool  of  such  sheep  had  been  immemorially  paid  to  the 
rector  of  the  parish  of  ^.,  as  often  as  the  sheep  had  been  shorn  in 
the  said  parish,  and  that  it  had  been  the  constant  usage  to  shear 
them  there ;  it  was  held,  that  this  was  a  good  defence  against  the 
daim.  of  the  vicar,  of  B.  for  agistment  tithe  for.  the  time : the 
sheep  were  depastured  in  his  parish,  although  no  tithes  whatever 
were  paid  to  him  in  respect  of  such  sheep  ^. 

The  ground  of  these  decisions  seems  to  be,  that  the  rights  of  Common  appur- 
common, . being  appurtenant  to  the  farms,  were  to  be  Iq^y  a^hm u^ 
considered  as  havii^  been  immemorially  parts  of  the  farms  to  ^^|**"^  ^ 
which  they  were  anneaced.     But  it  was  said,  in  the  last  case,  that  common  in 
it  would  be  otherwise  in  the  case  of  commons  in  gross,  which  are  ^'^'^ 
annexed  to  the  p»son  and  not  to  the  land*^ ;  and  that  it  was  clear.  By  preicriptiTe 

tfk«  «•«•■  »  m  m       UMAC  tithe  Ok 

that  before  the  establishment  of  the  parochial  right  to  tithes,  the  agistment  of 
hdty  might  give  their  tithes  to  what  church  they  pleased ;  and  the  ^^"^ 
parson  of  J.  miirht  have  the  tithe  of  Bayard'^s  Ghreen,  as  a  portion  <^  P«^  ™*y 

*  belong  u  t  por- 

of  tithes.    So,  it  is  a  good  custom,  that  the  parson  of  South  S.  tion  to  the  par- 

•on  of  another 
parish* 

*  Mickleburgh  v.  Criap,  i  Bro.  P.     84. 

C.  278.     I  E.  &  Y.  693.    Gw.  804.         «  The  King  v.  Fox,  Hil.  4  Ann. 

1  Wood,  517.  B.  R.  Rot  78.  in  error ;  dted  in  £1- 

*  EUis  V.  Fermor,  S  Wood,  381.  Ik  ▼.  Fennor,  supra  ^.'.Sa^E.  .169. 
•MS.  Ow.  108S.  3  £.  &  Y.  184S.  Seijt  Hill's  MSB.  vol.  13.  p.  .468. 
And  see  Anon.  Say.  60.     1  E.  &  Y.  S.  C.    Co.  Lit  12S.  a. 
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shall  pay  five  thiUings  to  the  parson,  and  eight  duUings  to  the  Ticur 
of  North  S^f  and  that  in  consideration  of  these  payments,  the  in- 
habitants of  South  S.y  having  lands  in  North  S.  and  paying  tithes 
to  their  own  parson,  shall  be  discharged  of  tithes  of  cattle  depastur- 
ingin  North  S.^. 
The  statute  of         By  the  Statute  of  2  and  3  Edv.  VI.  c.  13.  s.  3.  it  is  enacted, 
s.  s.  reiaung  to'  that  ^  all  and  every  person  which  has  or  shaU  have  any  beasts  or 
'^u^^t  o*^  cattle  titheable,  going,  feeding,  or  depasturing  in  any  wisie 
wastes  or  com-    ^  conunon  ffTOond,  whereof  the  parish  is  not  certainly  known, 

iDonsy  does  not 

apply  to  agist-     shall  pay  their  tithes  for  the  increase  of  the  said  cattle  so  gomg 
™^°^  on  the  said  waste  or  common,  to  the  parson,  vicar,  propiietar, 

pensionary,  owner,  or  other  th^  fiEumers,  or  deputies  of  the  paiuh, 
hamlet,  town,  or  other  place  where  the  owner  of  the  said  cattle  m- 
habits  or  dwells.^  But  it  has  been  very  much  doubted,  whether 
this  provision  was  intended  to  apply  to  agistment  tithe.  This 
doubt  is  founded  partly  upon  the  circumstance  that  the  statote 
makes  no  mention  of  the  dthe  of  agistment  by  name,  and  parti; 
upon  the  use  of  the  word  ^^  increase^  of  the  cattle  depastured 
it  is  by  no  means  improbable  that  the  word  ^' increase^  in  the  sts^ 
tute  was  intended  to  apply  to  the  agistment  of  catde,  tn  that 
word  is  very  commonly  used  in  the  old  law  books,  in  speaking  of 
the  tithe  of  barren  cattle,  as  synonymous  with  the  ^^  impioTe- 
^^  ment^  of  cattle,  fer  which  it  was  formerly  suppooed  this  tpedes 
of  tithe  was  payable ;-  and  this  construction  appears  to  have  been 
recognised  in  several  early  casea^^  and  in  Ellis  v»  Feimoc  in 
1772«.  But  inEUis  V.  Saul,in  1790S  Lord  Chief  Bam  Eyie, 
whose  authority  will  probably  be  deemed  conclusive  upon  tUi 
point,  expressed  himself  clearly  of  opinion,  tliat  tithe  of  agist- 
ment was  not  within  the  meaning  of  the  statute  of  £dw.  VI. 
Agistment  tidie,  he  observed,  is  the  tithe  of  the  herbm;e»  no^  ^ 
the  cattle,  and  it  may  be  defined  to  be  paid  in  reqiect  of  the 
heibagr  of  cattle  not  titheable,  widi  as  mudi  propriety  as  of  hir* 
ren  cattle.  That  it  is  not  the  tithe  of  the  improvement  of  the 
cattle,  is  dear  firom  the  observatioff,  that  no  tithe  i^istmentis 


*  HicktBT.Froiid^MS.Ca)lh.V(^. 
1.  464w  M4.  I  B*  &:  Y.  aS4.  Cm. 
J67. 

^  Anon.  Sav.  sa    L  E*  ft  Y.  84. 


Anon.  1  Mod.  816.    1E.&Y.509. 

•  MS.Gw.ioaa.  sE.&y.i«4^ 

*  1  Anstr.  3SS.    a  B.  &  Y.  «««. 
6w.  use. 
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due  fer  cattle  fed  on  oil  cakes  ',  &c. ;  and  the  case  of  no  tithe  of 
agistment  being  due  for  after-pasture,  is  dedsiye,  as  to  the  nature 
of  the  tithe.  The  intent  of  the  statute  was  to  remedy  the  nume- 
rous frauds  which  mij^t  be  pracdsed,  and  to  prevent  the  losses 
which  might  be  sustained  by  the  difficulty  and  almost  impossi- 
bility of  ascertaining  when  the  tithes  of  the  cattle  were  due.  It 
would  be  impossible  to  know,  on  an  extensive  wild  common,  when 
the  young  were  dr(qiped,  &c.  To  remove  this  difficulty,  and  to 
prevent  frauds,  the  statute  passed ;  but  the  reason  does  not  apply 
to  the  tithe  of  the  produce  of  the  soil.  Whenev^  the  question 
became  important,  the  remedy  was  obvious,  by  taking  the  bound- 


Agjstmevt  of  Aftsr-pasture. 

It  has  been  already  mentioned^  that  the  payment  of  tithe  of  Of  common 
agistment  depends,  for  the  most  part,  upon  the  nature  of  the  ^^^!^for 
animal  and  its  quality,  with  reference  to  the  question,  whether  it  ^'^w^fiSm'*^ 
produces  any  immediate  or  collateral  profit  to  the  parson  of  the  which  com  or 
parish  in  which  it  is  depastured.     This  observadon,  however,  re^xJuirmoim 
does  not  apply  to  the  case  of  after-pasture,  in  which  nothing  is  '"  ^^ 
regarded  but  the  thing  itself  for  which  agistment  tithe,  where  it  is 
due,  is  properly  payable,  namely,  the  grass  or  herbage  which  is 
eaten  by  the  cattle.     The  law  of  this  subject  has  been  settled  by 
a  long  and  uninterrupted  series  of  judicial  decisions  and  authori- 
ties, by  which  it  has  been  determined,  that  no  tithe  shall  be  paid 
of  common  right  for  the  agistment  of  aftier-pasture,  that  is  to  say, 
for  the  feeding  of  barren  and  unprofitable  cattle  on  meadow  or 
arable  land,  from  which  hay  or  com  has  been  mowed  or  reaped, 
and  for  which  tithes  have  been  paid  in  the  same  year**.     This 


*  Or  on  hay,  Anon.  Hetl.  100.  1 
E.  &  Y.  366. 

k  s  Hen.  IV.  a  Rot.  ParL  374.  l 
Ro.  Abr.  640.  4  E.  &  Y.  16.  Qw. 
12.  2  Inst.  652.  Case  of  Mod, 
dsc.  IS  Co.  12.  1  £.  &  Y.  17T.  Ni- 
choUs  ¥«  Hooper,  1  Ro.  Abr.  64a 
Spencer  T«  Johnson,  Hid.  Smith's 
case,  1  Ra  Abr.  641.  Baxter  v.  Hopc^ 
MtL    Grene  v.  Austin,  £.  1606,  Yelv. 


B6,     1  £.  &  Y.  164.     Ow.  226.     Ri- 

chardsoD  v.  Cabell,  Tf.  1618,  Aooa. 
inPoph.  142.  1E.&Y.296.  Anon. 
Tr.  1628,  Het).  loa  l  E.  &  Y.  S66. 
HaU  ▼.  Bbbb,  Tr.  16SS,  1  Wood,  22d 

1  B.  &  Y.  541.  Undeneood  r.  Gib- 
boa,  H.  1712,  BunU  7.  1  WoM^ 
534.  1  £.  ft^  Y.  701.  €hr.  1582. 
Ayde  ▼.  Flower,  Tr.  1716,  Bnab.  7. 

2  Wood,  76.    1  E.  fr  T.  722.    Gw. 
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exemption  is  founded  on  the  general  maxim  of  law,  that  tithes 
shall  be  paid  but  once  of  the  same  thing  in  the  same  year.  Thus, 
in  2  Inst.  621,  it  is  said,  ^'  No  tithe  shall  be  demanded  of  the 
rawin,  or  after-pasture,  or  of  stubble,  because  the  pancm  shall  not 
have  a  double  tithe  of  one  and  the  same  thing  in  one  year.""  So, 
in  1  Rol.  Ab.  640,  it  is  laid  down,  ^^  If  a  man  pay  tithe  of  hay,  no 
tithe  dejure  ought  to  be  paid  afterwards  for  the  pasture  of  the 
same  land,  for  the  same  year ;  for  he  shall  not  pay  tithes  twice  m 
the  same  year  for  the  same  things,  for  the  afler-pasture  is  only 
the  relics  of  the  hay  which  paid  tithes  before.""  ^  The  reason, 
however,  seems  quite  immaterial,  where  the  authorities  are  so 
numerous  and  decisive,  and  where  the  exemption  does  not,  as  it  is 
commonly  supposed,  depend  solely  upon  the  common  law.  For 
in  the  second  year  of  King  Henry  I V.,  in  consequence  of  the  en- 
croachments of  the  clergy  upon  the  ancient  rule  of  the  common 
law  in  this  respect,  a  statute  or  parliamentary  declaration  was 
made  in  the  following  terms  : 
Confinnation  by       "  Item*    The  Commons  pray,  that  whereas  divers  men  of 

the  Parluroent      i_ii_i.,  t^' 

s  Hen.  IV.  of  holy  church  implead  many  li^e  subjects  of  the  reahn  in  court 
the  itfSmCTt*  of  Christian  for  tithes  of  agistment  of  certain  lands,  meadows,  pas- 
after-putureand  tUTCS,  and  wastcs,  which  have  not  been  tithed  of  airistment  before 

of  profitable  i_       \  ,^       . 

cattk.  these  days ;  that  is  to  say,  of  lands  sown,  and  meadows,  the  same 

year  afler  they  have  taken  their  tithes  of  com  and  hay,  and  of 
pastures  and  wastes  which  have  at  no  time  been  tithed  for  agist- 
ment, where  the  said  persons  of  holy  church  take  their  tithes  con- 
tinually of  lambs,  calves,  and  other  such  manner  of  tithes  coming 
and  being  upon  the  said  lands,  meadows,  pastures,  and  wastes,  to 
the  great  damage  and  disseisin,  as  well  of  lords,  as  of  other  poor 
tenants  of  the  commons  of  the  realm.     May  it  please  our  Lord 

618.      Franklyn  V.  St.  Cross,   Tr.  D^ge,  P.  2.  C.  4.  6.    Godolph.384. 

1781,  Bunb.  7S.    sWood,  185.    1  Gibs.  706.    Wats.  985.1018.   Cun- 

£.  &  Y.  768.    Gw.  629.    Chapman  ningh.  55.    fiohun.  55.    Toiler,  64. 

V.  Keep,  H.  1741,  2  Wood,  494.    2  6BacAbr.Tit.Tythes,C.  Coiii.Dig. 

£.  &  Y.  87.    Gw.  779.    Gibson  v.  'Ht.  Dismes,  H.  2. 

Campbell,  Tr.  1779,  4  Wood,  114.  *  2  Inst.  621.  652.  iRo.Abr.64a 

Ellis  V.  Saul,  H.  1790,  1  Anstr.  332.  641.    Grene  v.  Austin,  Yelv.  86.   i 

s£.&Y^360.   Gw.  1326.   Batchel-  £.&Y.  164.    Gw.226.    Batchellor 

lor  T.  Smallcombe,  H.  1818, 3  Madd.  v.  Smallcombe,  3  Madd.  12.    5  £.  & 

.12.       3  E,  &  Y.   909.      Gw.    1864.  Y.  909.     Gw.  1864. 
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the  King,  in  this  present  parliament,  to  make  declaration,  whether 
the  said  tithes  of  agistment  shall  be  paid  or  not,  and  to  order  a 
prohibition,  or  other  due  remedy,  against  the  parsons  of  holy 
church  who  shall  serve  such  pleas  in  court  Christian  against  any 
of  the  liege  subjects  of  the  king,  against  right,  law,  and  rea- 
son.''* 

Affuwer. — "  Let  him  who  feels  aggrieved  sue  specially.'' 
As  to  the  particular  remedy  ^ven  by  this  answer,  it  seems  that 
the  party  aggrieved  may  have  a  special  action  on  the  case,  against 
any  person  suing  in  the  spiritual  court  for  tithe  of  agistment  in 
contravention  of  the  law.  But,  however  that  may  be,  this  statute 
or  declaration,  which  is  expressed  in  very  strong  terms,  seems  to 
have  set  the  question,  of  the  exemption  of  after-pasture,  completely 
at  rest ;  for  there  is  no  mention  of  any  farther  dispute  upon  the 
subject,  and  the  decisions  and  opinions  of  the  judges,  from  that 
to  the  present  time,  have  been  invariably  in  conformity  with  the 
declaration  of  the  legislature. 

But  notwithstanding  the  enactment  of  2  Hen.  IV.,  and  the  The  case  of 
unifinrm  concurrence  of  the  authorities  in  favour  of  the  exemption  SmaiicombZ'm 
<if  after*pasture,  yet,  in  a  case  of  recent  date,  a  very  serious  attempt  .*®^  I^ddrf* 
'was  made  to  subject  it  to  the  payment  of  tithes.     The  case  alluded  ^  S"  J-  Leach, 
to  is  that  of  fiatchellor  v.  Smallcombe^,  before  Sir  John  Leach,  Vice  tithe  is  due  of 
Chancellor,  in  1818.    The  suit  was  instituted  by  the  executor  of  a  fo™e  agtS-' 
▼icar,  for  tithes  of  the  agistment  of  barren  and  unprofitable  cattle,  ™«>^  ^^  ^^ 

pasture^ 

and  other  tithes.  The  bill  expressly  charged,  that  tithe  was  due, 
and  of  right  accustomed  or  ought  to  be  paid  for  or  in  respect  of 
all  sheep,  and  barren  and  unprofitable  cattle  fed  and  depastured, 
although  the  lands  on  which  they  had  been  so  fed  and  depastured 
had,  in  the  same  year,  been  mown  for  hay ;  and  that  such  tithe 

*  9  Hen,  IV.  Rot.  Pari.  474.    I'Ro.  Rolls,  and  found  the  statement  of 

Abr.  640.    4  E.  &  Y.  16.    Gw.  is.  RoUe  to  be  perfectly  correct,  and  that 

As  this  statute,  although  repeatedly  the  law  had  been  settled  by  the  sta- 

referred  to  by  RoUe,  has  escaped  the  tute,  or  Parliamentary  declaration, 

observation  of  almost  all  the  writers  above  mentioned.    Godolphin,  how- 

on  the  law  of  tithes,  it  has  been  ever,  (Rep.  Can.  p.  384.,)  mentions  it, 

doubted  whether  any  such  statute  without    any   reference    to    Rolle. 

really  existed.    In  order  to  remove  See  Wats.  CI.  L.  10 is. 

this  doubt,  Mr.  Serjeant  Hill,  many  ^  3  Madd.  IS.     sr  E.  &  Y.  909. 

years  ago.  searched  the  Parliament  Gw.  1864. 
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had  iramemoriaUy  been  paid  to  the  vicar  of  the  parish  for  the 
time  being,  by  the  different  occupiers  of  land  within  the  parish, 
and  that  the  defendant  had  accounted  widi  the  deceased  vicar,  in 
his  lifetime,  for  the  tithe  of  the  agistment  of  sheep,  and  banea 
and  unprofitable  cattle,  although  the  land  on  vhich  they  hid 
been  depastured  had,  in  the  same  year,  been  mown  by  him  for 
hay,  and  the  tithes  of  such  hay  paid  or  set  out  by  him  to  qt  for 
the  lay  impropriator  of  the  parish.  The  bill  also  charged,  that  the 
grass  had  been  improperly  mown,  and  that  an  undue  proportion 
of  the  crop  had  been  left  uncut,  and  afterwards  depastured  with 
unprofitable  cattle,  for  the  express  purpose  of  defiraading  the 
plaintiff  and  the  impropriator.  To  this  bill  the  defendant  pat  in 
a  plea  and  answer,  and  for  plea  said,  that  the  lands  in  questioa 
had  been  mown  in  the  summer  previous  to  the  depasturing  there- 
of, and  the  tithes  of  hay  paid  to  the  lessee  of  the  impropriate 
rector ;  he  then  averred  that  no  tithe  waa  due,  or  had  ever  been 
of  right  accustomed  to  be  paid  for  the  agistment  of  sheep  and  un- 
profitable cattle,  on  lands  which  had  been  mown  for  hay;  and 
denied  the  fraud  charged  by  the  bill :  he  then  answored  as  to  the 
other  tithes  demanded  by  the  plaintiff.  On  the  argument  of  the 
plea,  the  plaintifTs  counsel  contended,  that  as  tithes  were  due  for 
aflermath,  and  as  pigeons,  pigs,  and  other  animals  which  produce 
their  young  twice  in  the  same  year  pay  a  double  tithe,  andgaiden- 
groimds  pay  tithes  for  different  crops  in  the  same  year,  there  could 
be  no  reason  why  tithes  should  not  be  paid  for  after-pastore ;  and 
they  cited  several  cases  from  Wood's  Decrees,  as  authorities  to 
that  effect*. 

The  Vice  Chancellor,  in  delivering  his  judgement,  said,  ^The 
questioji  here  is  a  mere  question  of  fact ;  what  ia  the  common  law 
in  this  respect  ?  What  the  common  law  is,  can  only  he  dis- 
covered from  the  text  writers  and  reports.  Lord  Coke*^  and 
RoUe  ^  both  state,  that  tithe  is  not  payable  in  respect  of  agittp 
ment  of  land  which  has  been  mown  and  paid  tithe  in  the  same 
year.    The  reason  they  give  is  not  satisfactory,  but  they  dearly 

*  Hill  V.  Branson,  3  Wood,  is.  Carter,  4  Wood^  450» 

Hicks  V.  Triese,  s  Wood,  365.    Ben-  »»  s  Inst  6Si, 

nett  V.  Peart,  4  Wood,  2S«.    Baker  •  l  Ro.  Abr.  640. 
V.  Mason,  4  Wood,  257.    Howet  v. 
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8tate  what  the  coiinnoii  ]aw  was.  In  Gtehe  v.  Aiisten*)  it  was 
held  by  die  court,  that  as  the  owner  of  the  ground  pays  tithes  of 
hay,  he  is  thereby  discharged,  of  comxnon  right,  from  tithe  of 
agistment  of  the  same  land  in  the  same  year.  Then  followed 
Ayde  r.  Flower**,  Franklyn  v.  Master,  &c.  of  St.  Cross *^,  Chap- 
man ▼.  Keep^,  and  Ellis  v.  Saul'.  All  these  cases  coincide 
with  the  doctrine  of  the  text  liters,  that  tithe  is  not  payable  for 
agistment,  where  the  same  land  has,  in  the  same  year,  paid  tithe 
of  htfy.  But  then,  it  is  said,  there  are  four  cases  in  the  Ex- 
chequer, which  have  been  cited  from  Wood,  in  which  it  was  held 
diat  tithe,  under  soch  circumstances,  is  payable  for  agistment. 
AU  that  appears  from  Wood,  is,  that  in  those  cases  the  defend- 
ants  alleged  in  their  answers,  that  they  ought  not  to  pay  the 
agistment  tithe  demanded,  because  the  lands  had  been  mown  in 
tlie  same  year ;  and  that,  notwithstanding  such  allegations,  there 
had  been  general  decrees  for  an  account  c^  the  tithe  demanded. 
Three  of  those  cases,  Hill  ▼.  Branson  ^,  Hicks  v.  Triese  ',  and 
Bennet  v.  Peart  '*,  occur  between  1748  and  1790.  Howes  v. 
Carter'  was  in  1794;  but  in  Chapman  v.  Keep,  in  1742,  it 
was  determined,  that  no  agistment  tithe  was  in  such  case  payable ; 
and  in  Ellis  v.  Saul,  which  came  on  in  1790,  the  counsel  con- 
sidered the  law  as  so  clear,  that  they  abandoned  the  claim  to 
aij^stment  tidie  for  after-pasture.  Is  it  possible  the  counsel  and 
the  court  could  be  ignorant  of  the  cases  mentioned  by  Wood,  if 
diere  really  had  been  any  such  decisions  ?  There  is  no  other  re- 
port of  those  Exchequer  cases,  but  as  they  are  given  in  Wood, 
eSLcept  one,  Howes  v.  Carter,  which  is  reported  in  Anstruther, 
and  itt  which,  according  to  that  report,  nothing  else  was  deter- 
anned,  than  that  sheep  kept  principally  for  the  sake  of  folding,  if 

.    •  E.  1606,  YelT.  86.    I  E.  &  Y.         *  H.  1790, 1  Anrtr.  532.    a  E.  & 

164.     Gw.  2S6.  Y.  360.     Gw.  1S26. 

«•  Tr.  1717,  Bunb.  7.  2  Wood,  76.         f  H.  1762,  3  Wood,  18. 
1  E.  &  Y.  722.     Gw.  613.  «  Tr.  1771,  3  Wood,  363. 

•  Tr.  1721,  Bunb.  78.     2  Wood,        •»  E.  1783,  4  Wood,  236.  • 

JBSi    1  E.  &  Y.  768.    Gw.  629.  »  M.  1794,  4  Wood,  450.   2  Anstr.^ 

*  H.  1741,  a  Woo*  424.      2  E.  &      500.     2  E.  &  Y.  416.     Gw.  1424. 
Y.  a7.    Gw.  779. 
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sold  out  of  the  parish  before  shearing  time,  should  pay  an  agist- 
ment tithe.  Gwillim  has  reported  all  the  cases  he  could  collect 
on  the  subject  of  tithes  from  printed  reports,  and  also  from  MS. 
notes,  with  which  he  was  liberally  fiumished ;  and  it  is  suipriang 
he  should  not  have  noticed  any  of  the  Exchequer  cases  men- 
tioned by  Wood,  except  Howes  v.  Carter,  determined  on  another 
point,  if  there  were  any  such  de^sion  in  them ;  especially  as 
they  would  have  introduced  so  novel  a  doctrine.  WoodV  book 
is  a  mere  collection  of  pleadings,  with  the  decrees  of  the  court  in 
tithe  cases,  without  stating  the  proofs  in  the  cause,  or  any  of  the 
ai^uments  of  counsel,  or  reasons  of  the  court.  It  must  theier 
fore  be  inferred,  that,  in  the  cases  he  mentions,  the  allegations  in 
the  answers  were  not  made  out  in  proof.  It  might  be  reas(maUe, 
in  the  present  improved  state  of  agriculture,  that  agistment  tithe 
should  be  paid  for  after-pasture,  but  that  is  matter  for  the  con- 
sideration of  the  legislature.  I  am  bound  to  say,  that  by  the 
common  law,  as  collected  from  the  text  writers*,  and  a  long 
series  of  decisions,  it  is  clear,  that  where  the  land  has  been  mown 
for  hay  and  paid  tithe,  agistment  tithe  for  after-pasture  in  the  same 
year  is  not  demandable.  The  plea,  therefore,  must  be  alloved."" 
In  respect  to  this  decision  it  should  be  observed,  that  the  court 
does  not  seem  to  have  been  aware  of  the  force  of  the  parliamentary 
declaration  of  the  2  Hen.  IV.  as  a  legislative  enactment  But  it 
is  not  probable,  that,  after  so  clear  and  decisive  a  determina- 
tion, the  question  will  be  again  agitated ;  for,  as  to  the  supposed 
insufficiency  of  the  reason  assigned  in  the  books  for  the  exemption 
of  after-pasture,  it  can  have  no  weight  against  the  authority  of  the 
statute,  and  so  long  a  series  of  positive  determinations,  uninter- 
rupted by  even  a  single  judicial  dictum  or  doubt  to  the  contnuy. 
In  such  a  case  it  is  evident,  that  arguments  and  deductions  from  ge- 
neral principles  are  altogether  inadmissible ;  and  if  it  were  not  so^ 
still  it  is  to  be  observed,  that  the  payment  of  tithes  of  aftermath, 
upon  which  so  much  reliance  was  placed  by  the  counsel  in  the 

*  See  2  Inst  621.  652.    1  Ro.  Abr.  Toller,  64.    6  Bac.  Abe;  tit  Tithes,  C. 

.640.  641.      Degge,  P.  2.  C.  4.  6.  Com.  Dig.  tit.  Dismes.  H.    2Wood*i 

Godolph.  S84.     Gibs.  706.     Wat?.  lust.  163.    2  Danv.  Abr.  590. 
9S5.  1018.    Bohun.  55.     Cunn.  5^. 
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principal  case,  is  merely  an  exception  to  the  general  rule ;  and  it  . 
would  be  more  agreeable  to  principle  to  hold,  that  aftermath 
should  be  exempt  because  after-pasture  is  not  titheable,  than  to 
contend,  that  the  latter  ought  to  pay  tithes  because  the  former  is 
titheaUe ;  for  in  the  first  case  the  exception  would  merely  be  made 
to  conform  to  the  rule,  whereas  in  the  last  case  the  rule  would  be 
made  to  submit  to  the  exception. 

The  agistment  of  barren  and  unprofitable  cattle  upon  turnips  Whether  uthet ' 
growing  as  an  aftercrop,  upon  land,  from  which  com  has  been  reaped,  J^stmenrJf  * 
and  which  has  already  borne  its  burthen  of  tithes  in  the  same  year,  *"™»P«  v^^e 

,    ,         ,  upon  land  from 

seems  not  to  be  distinguishable  from  the  case  of  after-pasture ;  which  com  has 
there  is  no  decision  directly  in  point,  but  it  has  been  held  that  the auneyev. 
turnips  sown  on  land  which  have  rendered  tithes  of  com  in  the 
same  year,  are  not  liable  to  tithes,  even  when  they  are  drawn  from 
the  ground  and  sold*. 

But  it  has  been  held,  that  by  special  custom  the  rector  or  vicar  It  seemi  that  by 
may  be  entitled  to  the  tithe  herbage  of  arable  lands,  in  the  same  ^,  mi^bT 
year  in  which  they  have  been  sown  with  com,  and  while  they  re-  d"«  o^«*^- 
main  fallow  ground  ^.      And  therefore  it  should  seem,  that  by  a 
like  custom  tithes  may  be  due  of  aftier-pasture  of  meadow  ground, 
although  no  direct  authority  can  be  found  to  that  effect  ^. 

By  whom  Agistment  Tithe  is  to  be  paid. 

As  to  the  persons  by  whom  agistment  tithe  is  to  be  paid,  it  Tithe  of  agUt- 
lias  been  resolved,  that  as  it  is  the  tithe  of  the  herbage  eaten,  and  ^^he^Jccupier 
not  of  the  cattle^  it  is  payable  by  the  occupier  of  the  groimd,  J^^JI^^j^  f^a 


•  Wright  V.  EldertoD,  Tr.  1709, 
Decree-book*  1  £.  &  Y.  694.  1 
^Wood,  518.  This  appears  to  haVe 
been  a  very  solemn  adjudication  on 
the  point.  The  case  was  determined 
about  a  year  after  the  decision  of 
Hall  V.  Filtz,  Tr.  1708,  1  Wood,  510. 
1  £•  &  Y.  690,  which  has  been  com- 
monly referred  to  as  an  authority  to 
the  contrary.  And  therefore  the 
case  of  Hall  v.  Filtz,  if  in  point, 
(irhich  seems  ^ery  doubtful,}  musit  be 


considered  as  expressly  oyerruled  by 
Wright  V.  Elderton.  See  the  obser- 
vations on  these  cases  infra,  under 
the  head  of  Turnips." 

^  Turner  v.  Payne,  M.  1686,  l 
Wood,  239.     1  E.  &  Y.  549. 

*  The  cases  of  Smith  v.  Johnsoii, 
Bunb.  1.  I  E.  &  Y.  705.  Gw.  606, 
and  Benson  v.  Watkins,  Bunb.  10. 
1  E.  &  Y.  7S1.  cannot  be  depended, 
upon  as  authorities  on  this  point. 
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by  hit  oirn  cattle, 
or  by  those  of 
strangers. 


\Vhere  cattle  are 
fod  OQ  a  com- 
niou  the  tithe  of 
ilieir  agistment 
fhall  hv  paid  by 
the  owner  of  the 
cattle ;  but  it  is 
otherwise  where 
the  owner  of  the 
fM)il  of  the  cum- 
nion  derives  a 
profit  from  their 
depasturage. 


Agistment  of 
lands  formerly 
belonging  to  a 
Cistertiau  abbey. 


whether  it  be  depastured  by  his  own  cattle,  or  by  those  of 
strangers  for  hire  *.  In  like  manner  where  turnips  are  sold  by  the 
occupier,  and  eaten  on  the  land  by  the  cattle  of  the  purchaser, 
the  tithe  of  the  agistment  shall  be  paid  by  the  occupier^.  Aadin 
such  cases,  the  demand  cannot  be  either  against  the  occupier  or 
the  agistor,  at  the  election  of  the  tithe-owner;  for  the  same  duty 
cannot  arise  in  two  different  persons  at  the  same  time '. 

But  in  the  case  of  cattle  depastured  on  a  common,  the  demand 
must  in  general  be  made  against  the  owner  of  the  cattle;  for, 
commonly,  the  owner  of  the  soil  has  no  profit  by  their  pasturage'. 
But  it  is  otherwise,  where  the  owner  of  the  soil  deriTCs  a  benefit 
from  such  pasturage.  Thus,  where  a  bill  for  tithes  of  agistment 
was  brought  against  several  owners  of  cattle  depastured  on  a  com- 
mon, the  soil  of  which  was  vested  in  a  corporation,  and  it  appear- 
ed, that  it  had  been  usual  for  the  corporation  to  set  certain  rates 
on  the  cattle  depastured  on  such  common,  and  to  apply  the  money 
raised  by  fiich  rates  to  the  use  of  the  poor  freemen  of  the  borough, 
who  were  not  able  to  keep  any  cattle  thereon,  and  the  rat^  hi 
been  paid  by  the  defendants ;  it  was  held,  that  they  were  not 
liable  to  the  payment  of  tithes  for  the  depasturage  of  their  cattle  ^ 

Upon  a  bill  in  equity  for  tithes  of  pasture  land  formerly  be- 
longing to  a  Cistertian  abbey,  it  is  said  to  have  been  held  by  the 
Court  of  Exchequer,  that  tithe  for  the  agistment  of  cattle  wu 
payable  by  the  owner  of  the  cattle ;  '^  for  the  cattle  tal^e  the  pro- 
fits and  herbage  of  the  soil :  so  in  the  case  of  commcmers ;  and  that 


•  Fncy  V.  Long,  H,  1632,  Cro.  Car. 
237.     W.  Jo.  254.     1  E.  &  Y.  37«. 

Guilbcrt  v.  Eversley,  U.  1655,  Hardr. 
25.  I  E.  &  Y.  414.  Gw.  502. 
Anon.  E.  1679,  1  Freero.  329.  l  £. 
&  Y.  523.  Underwood  v.  Gibbon, 
H.  1712,  Bunb.  3.  1  Wood,  534.  1 
E.  &  Y.  701.  Gw.  1582.  Fisher 
V.  Leman,  M.  1720,  a  Vin.  Abr. 
S9.  2  Wood,  158.  1  E.  &  Y.  762. 
Gw«  626.  Kirsbaw  v.  Isles,  H.  1 759, 
2  Wood,  514.  2  E.&  Y.  149.  Gw. 
859. 


^  Kirshaw  ▼.  Isles,  supri  *. 

•  FiiherT.L«nao,M.  l79Q,sVifl. 
Abr.  aa.  2  Wood,  158.  1  B.  fr  Y. 
762.  Gw.  62f  KiTshaw  l.ViM»i 
Wopd,  514.    2  £.  &  Y.  149U  G«. 

859. 

^  Fisber  v.  Letoan*  lupf^**  ^ 
▼.  Wright,  ¥.  1661,  Har*.  ii4.  i 
£.  &  Y.  434. 

•  Underwood  v.  GIbtioD,  H.  ni«. 
2  Wood,  58.  1  5,  &  Y.  7A7.  Sec 
aJ^o  Uaderwopd  y,  Gibboo,  H.  i7iSi 
1  Wofld*  534.    I  £.  ar  Y.  ML 
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ment  is  to  be 
estimated. 


it  could  not  be  said,  that  the  profits  are  taken  by  the  own»  6f  the 
soil,  or  that  the  ground  was  in  propriia  maniimsJ'''*^  But  this 
decision  is  evidently  founded  upon  the  erroneous  notion,  that  the 
tithe  of  agistment  is  payable  by  the  owner  of  the  cattle. 

In  what  manner  Tithe  of  Agistment  is  to  be  paid. 

In  respect  to  the  manner  of  rendering  the  tithe  of  agistment,  it  In  what  manner 
is  evident,  from  its  nature,  that  it  must  be  satisfied  by  a  pecuniary  tith/of  ^su*^ 
payment ;  and  it  is  also  quite  settled,  that  it  is  the  value  of  the 
grass  or  herbage  eaten  by  the  cattle,  and  not  of  their  improve^ 
ment,  or  the  profit  made  by  them^.     It  is,  however,  extremely 
difficult,  if  not  impossible,  to  ascertain  the  value  of  the  grass  or 
herbage  ;   because,  for  obvious  reasons,  the  quantity  eaten  can 
never  be  discovered.     Where  the  cattle  of  strangers  are  agisted  Where  the  cattle 
for  hire,  the  tenth  part  of  the  money  received  for  their  pasturage  ^isted"fhe*emh 
is  commonly  paid.     This,  generally  speaking,  seems  a  very  con-  „"!  ro^»eived"^r 
venient  and  unexceptionable  mode  of  satisfying  the  tithe,  and  it  tt>eirpaaurageia 

11  1111  •  1  Tr*..,i  commonly  ya\d 

has  been  adopted  by  the  courts  m  several  cases  ^.  But  it  will  not  for  the  tithe. 
always  be  found  a  perfectly  just  criterion  of  the  value  of  then  tithe ; 
because  it  frequently  happens,  that  the  money  is  not  paid  solely 
for  the  grass  eaten,  but  partly  in  consideration  of  care  and  attend^- 
ance  upon  the  cattle,  and  for  their  se6urity  and  the  convenience 
of  lodging  them ;  and  particularly  in  the  case  of  innkeepers  and 
otbera,  "Who  agist  the  horses  of  travellers  and  the  cattle  of  drovers 
for  the  night.  In  an  early  case  of  this  description,  the  court 
doubted  at  what  rate  tithe  should  be  paid  for  herbage  of  travellers^ 
horses,  it  not  being  ascertained  by  custom ;  but  they  said  they 


*  Po#y  V.  Wright,  E.  1661,  Hard^. 

164.      1  £.  ft  Y.  4S4. 

^  Bfi^gis  V.  Diamond,  H.  1660,  1 
Wood,  65.  1  £.  ft  Y.  438.  UoU 
beecb  ▼.  Whadcocke,  £.  1661,  Hardr. 
184.  1  B-  &  Y.  4$3.  Watt*  V.  Wei- 
doa,  Tr.  J  669,  l  Wood,  109.  Tur- 
nor  V.  Weedoli,  M.  167S,  1  Wood, 
J  50.  1E.&Y.507.  Hieks  V.  Woode- 
«on,M.  1694,  B.R.  dSolk.  655.  1  B. 


&  Y.  605.  Forbes  v.  Phelps,  In  Cane. 
H.  1752,  Coxe's  MSS.  D.  D.  189.  2 
E.  &  Y.  126.  Gw.  840.  Willis  v. 
Harvey,  M«  176S,  Raym.  570.  2  E. 
ft  Y.  232.  Gw.  948.  Ellis  v.  Saal, 
H.  1790,  1  Anstr.  332.    2  E.  ft  Y. 

360.     Gw.  1326. 

*  M.  1626,  AnoD.  in  Poph.  197« 
1  £.  ft  Y.  856.  Anon.  E»  1679,  1 
Frccm.  329.    1  E.  ft  Y.  593« 
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occupier 
own  cattle  is  to 
be  computed. 


would  award  a  commission  to  inquire  into  the  value  of  the  tithes, 
unless  the  parties  agreed  ^. 
How  the  value         There  is  obviously  a  greater  difficulty  in  ascertaining  the  value 
of  the  owS's  ®^  *^®  agistment  of  the  occupier^s  own  cattle.     Where  there  u  no 

customary  rate  of  payment,  the  tenth  of  the  value  of  the  hertuige 
eaten  must  be  paid,  as  nearly  as  it  can  be  ascertained ;  the  mode 
of  computation  must  depend  upon  the  species  and  number  of  the 
animals,  the  quality  of  the  herbage,  the  time  of  their  depastuiage, 
and  other  accidental  circumstances^.  Sir  Simon  Degge,  indeed, 
calls  agistment  tithe  the  tenth  part  of  the  yearly  value  of  the 
ground  depastured  ^  ;  and  it  has  been  held  in  several  cases,  that 
agistment  tithe  is  due  de  communijure^  at  the  rate  of  two  shil- 
lings in  the  pound,  according  to  the  value  of  the  land^.  Bat 
that  doctrine  has  been  since  ovemded  ^.  Still,  it  seems  proper  to 
observe,  that  the  difficulty  of  computing  the  tithe  of  the  cattle  of 
the  occupier  would  perhaps  be  better  obviated  by  such  an  assess- 
ment, than  by  any  other  mode  of  payment.  But  it  is  evident 
that  this  mode  cannot  be  conveniently  resorted  to,  except  where 
the  giiund  is  wholly  depastured  throughout  the  year  by  barren 
and  unprofitable  cattle.  Where  the  land  is  fed  promiscuously  by 
barren  and  profitable  cattle,  it  seems  adviseable  to  resort  to  the 
mode  mentioned  by  Sir  Simon  Degge,  who  says,  ^'  that  com- 


*  Guilbert  v.  Evenly,  H.  1665, 
Hardr.  26.  l  £.  &  Y.  414.  Gw. 
502. 

^  Sec  Willis  v,  Harvey,  Rayo*  570. 
2  E.  &  Y.  252.  Gw.  948,  as  to  the 
mode  of  computiDg  the  value  of  agut- 
ment  tithe. 

'  I>egge,  P.  2.  C.  5.  See  Wats,  c 
50. 

'  Holbeech  Y.  Whadcocke,£.  1661, 
Hardr.  184.  1  £.  &  Y.  433.  Deve- 
reux  Y.  Radley,  Tr.  1661,  1  Wood, 

66.  5  £.  &  Y.  1230.  Gw.  512. 
Hicks  Y.  Woodeson,  M.  1694,  4  Mod. 
324.  Comb.  405.  1  E.  &  Y.  592. 
Gw.  550.      Smith  y.  Johnson,  M. 


1713,  Bunb.  1.  1  E.  ft  y.  fOS. 
Hawkins  v.  Joyce,  H.  17S1*  sod  £. 
1723,  in  marg.  of  Johnson  v.  Fire- 
brace,  E.  1 725,  Gw.  660.  In  the  Isst 
case,  however,  U.  6d,  onlj  in  the 
pound  was  allowed,  and  that  was  un- 
der a  special  report,  in  which  it  is 
expressly  stated,  that  the  number  of 
the  cattle  and  the  Yalue  of  the  tithes 
could  not  be  ascertained.  S.  C  9 
E.  Sc  Y.  1234.  See  Foster  v.  Chi- 
nor,  E.  1666,  1  Wood,  75.  Sister 
Y.  Marshall,  E.  1698,  l  Wood,  385. 
'  See  Forbes  y.  Phelps,  in  CaD& 
H.  1752,  Coxe'sMSS.D.D.  189.  s 

£.  &  Y.  126.     Gw.  840. 
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znonly  the  twentieth  part  of  the  yearly  value  of  the  ground  is  ao 
cepted  for  tithe.^  *• 

MoDusEs  FOR  Agistment  Tithe. 

Although  tithe  of  agistment  is  not  hy  law  payable  at  the  rate  A  modus  for 
of  two  shillings  in  the  pound,  according  to  the  yearly  value  of  ^la^d  by  Uie 
the  land,  yet  it  seems  that  such  a  mode  of  payment  may  be  ]^^**'^!|^ 
good  by  the  custom  and  usage  of  the.  place  ^.      It  has  been 
urged,  as  an  objection  to  moduses  of  this  description,  that  they 
are  uncertain,  and  that  the  tithe  owner  cannot  discover  the  value 
of  the  land  ^.     This  objection  unquestionably  applies,  with  con-    * 


*  Degge,  P.  a.  C.  5.  Dr.  Burn, 
lyeaking  of  the  manner  of  estimating 
the  value  of  agistment  tithe,  says, 
that  in  all  cases  the  tithe  of  agist- 
ment of  barren  and  unprofitable  cat- 
tle is  to  be  paid  according  to  the 
▼ahie  of  the  keeping  of  each  per 
week;  and  that  the  ralue  of  the  keep- 
ing of  a  sheep,  beast,  or  horse,  upon 
any  particular  lands,  is  easily  ascer- 
tained, from  the  usual  prices  given 
for  the  depastiuing  of  such  animals, 
per  week  each,  in  the  parish  or  neigh- 
bourhood, whether  profitable  cattie 
are  kept  at  die  same  time,  upon  the 
same  lands,  together  with  them  or 
not.    Eccl.  L.  Vol.  5.  p.  448. 

It  may  be  proper  to  mention  in  this 
place,  that  a  notion  has  very  generally 
prevailed,  that  the  tithe-owner  has  a 
right  to  go  upon  the  land  of  the  pa- 
rishioner for  the '  purpose  of  ascer- 
taining the  number  of  unprofitable 
cattle  and  sheep  depasturing  on  such 
land.  This  opinion,  however,  rests 
upon  no  authority,  and  is  clearly  er- 
roneous. The  point  was  raised  in  the 
case  of  Elphinstone  v.  Austin,  tried 
at  the  Sussex  sunmier  asrizes,  in 
1 8S8.    This  was  an  action  of  trespass 


brought  against  the  defendant,  who 
was  the  lessee  or  fiarmer  of. ail  the 
tithes  arising  in  the  parish  of  Ore- 
The  defendant,  who  pleaded  the  ge- 
neral issue,  attempted  to  justify  the 
entry,  by  contending  that  the  tithe- 
owner,  or  his  farmer,  has  a  right  to 
go  upon  die  land  on  which  titheable 
articles  are  produced,  to  ascertain 
the  quantity  of  such  articles,  and  to 
prevent  the  fraudulent  removal  of 
tithes ;  and  he  produced  evidence  to 
shew,  that  such  frauds  had  been  ac- 
tually practised  by  the  plaintifi^nn  re- 
gard to  the  agistment  of  sheep  and 
the  removal  of  ewes  immediately  be- 
fore lambing  time,  and  also  in  respect 
to  some  other  articles.  The  jury 
returned  a  verdict  for  the  plaintiff 
with  4^10  damages. 

^  Forbes  v.  Phelps,  H.  175S,  in 
Cane  Coze's  MSS.  D.  D.  1 89.  S  £. 
&Y.  196.  Gw.  840.  Holbeech  v. 
Whadcocke,  E.  1 66 1 ,  Hardr.  1 84.  1 
£.  &  Y.  433. 

*'  Toller,  98.  See  Startup  v.  Dod- 
deridge,£.  1705,  9  Ld.  Raym.  1158. 
1 1  Mod.  60.  1  E.  &  Y.  666.  Gw.  587. 
Harrison  v.  Sharp,  M.  1794,  Bunb. 

1 74.     2  Wood,  924.     1  £.  &  Y.  SOf. 
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cording  to  the 
rent  of  the  land 
seemf  to  be 
clearly  bad  in 
law. 


siderftble  force,  te  sudi  modtues  where  they  are  set  up  in  liea 
of  tithes  which  are  capable  of  being  rendered  in  kind;  yet  it 
will  be  seen,  that  they  are  clearly  good  in  the  peculiar  case  of 
agistment  tithe,  although,  at  the  first  sight,  it  may  appear  difficult 
to  reconcile  the  authorities  on  the  subject.  In  adverting  to  the 
cases  on  this  head,  it  is  necessary  to  attend  to  the  disdnction  be- 
tween a  modus  payable  according  to  the  rent,  and  one  vhicli  is 
But  a  modus  ac  regulated  by  the  value  of  the  land.     It  seems  to  be  agreed,  that  a 

modus  payable  according  to  the  rent  of  the  land  is  bad  in  kv, 
because  the  rent  is  arbitrary  and  uncertain;  and  the  land  may  be 
unlet,  or  it  may  be  let  with  a  fine,  at  an  inadequate  and  fiauda- 
lent  rent\  But  a  modus  assessed  upon  the  yearly  value  of  the 
la&d  differs  very  materially  from  one  which  depends  upon  the 
tent ;  because  the  value  of  the  land  is  fixed  and  certain  *'.  As  to 
the  objectioD,  that  the  tithe  owner  cannot  discover  the  value  of 
the  land,  it  seems  entitled  to  very  little  weight  in  the  case  of 
agistment ;  because  it  is  in  general  more  difficult  to  ascertam  the 
value  of  the  grass  eaten,  than  the  value  of  the  land ;  and  this  diffi- 
culty, which  perhaps  affords  the  strongest  argument  in  fivoiir  of 
the  modus,  is  also  a  complete  answer  to  the  objection,  that  the 
parson  ought  not  to  be  put  under  a  necessity  of  trying  the  ralne 
of  the  land  upon  any  difference  between  him  and  the  parishioners, 
at  the  peril  of  costs  ^.  And  it  was  held,  in  the  following  case  b^ 
foreword  Hardwicke^,  that  such  a  modus  for  agistment  tithe  is 


.    *  Byne  v.  Dodderidge,  l  Ld  Rayn. 

696.      1   £.  &  Y.   64S.      Gw.  57S. 

Siapioo  V.  Tucker,  l  Wood,  197.  1 
£.&Y*5S5^  Startup  v.Dodderi^» 
s  Ld.  Raym.  1 15S.  11  Mod.  €0.  1 
B.  &  Y.  6€€.  Gw.  5S7.  But  see 
Derereia  v.  9»idkiy,  Tr.  1661,  l 
WoQd,66.  3  E.  &  Y.  isaa  Gw. 
51  s.  /ofanaon  v.  Firtbraoe,  Docrse- 
book,  S6  April,  1785.  a  B.  &  Y. 
1934.    Gw.  66a 

^  Sea  this  qutstioB  discuised  wkk, 
wader  the  ktad  of  «<  Modus,"  in  treat- 
aqg  of  the  certaioty  reqiured  in  the 
recompense  of  a  nodus^ 


'  See  Startup  v.  Doddeii^  E. 
1705,  S  Ld.  R«^  n5B.  U  Mod. 
60.     1E.&Y.666.     Gw.587.    Bot 

see  ako  Lord  Hardwicke's  renaib 
upoa  ibat  ease,  in  Hardcmlev.Shicr, 
8ei>  HtU'0  M6S.  Vol.  7.  63,  wlkh 
are  printed  io  a  Bote  to  S.  C.  in  AnbL 

48,  Mr.  Bhmt'a  editioD. 

*  Forbea  v.  Phel^  H.  175S,  (W* 
MSS.  D.  D.  189.  8  £.  ft  Y.  lie. 
Gw.  840.  See  alio  Halbeech  v. 
WhMkocke^  Henlr.  1S4.  i  £.&  V. 
439.  Snakh  v.  Mumod,  M.  1713, 
Bunb.  1.    1  £.  &  Y.  705. 
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valid  In  lair.     A  biU  was  filed  fer  im  •eoeimt  of  lithos  of  the  A  modiu  of  one 

ngieCnent  of  cattle^  and  the  defendants  eet  up  a  modus  of  twdve^  ^^d^mihe 

pen^e  in  the  pound,  to  be  paid  yearly,  according  to  the  value  of  f^^f "^f,^^'' 

th^  lands,  fiir  all  cattle  depastured  within  the  pamh,  whether  mentofaiicat- 

pro6table  or  unprofitable ;  to  which  it  was  objected,  that  tithes  «eu^unprofiu 

for  agistiiient  of  cattle  are  due  de  oommuni  ju/rey  according  to  the  ^^  "  ^^^^ 

v^u^  of  the  land,  after  the  rate  of  two  shillings  in  the  pound,  and 

tbiit  therefore  this  modus,  being  but  for  part  of  the  tithe  in  ^ede, 

cannot  be  good.     But  Lord  Hardwicke  held  the  modus  good,  as 

tliere  miglit  be  collateral  benefits  to  the  parson,  which  he  Irould  not 

be  entitled  to  from  tithes  in  kind ;  and  he  said,  '^  that  the  tithe 

of  agistment  of  unprofitable  cattle  is  not,  by  law,  two  filuUings  in 

the  pound  yearly,  according  to  the  value  of  the  lands ;  for  if  the 

i^gistment  is  only  for  one,  two,  or  three  months,  the  tithe  is  to  be 

paid  only  in  proportion :  besides,  in  the  present  case,  this  modus 

i^  to  be  paid  for  aU  cattle,  whether  profitable  or  unprofitable  \  but 

eattle  used  for  the  plough  or  the  pail  are,  by  law,  discharge  qf 

aipstment  tithes ;  and  here  the  modus  extending  to  all  csi;tlf , 

whether  profitable  or  unprofitable,  may  give  a  collateral  benefit  to 

the  parson,  which  he  would  not  b^  otherwise  entitled  to,  he  not 

being  entitled  to  agistment  tithes  of  cattle  used  for  the  plough  or 

pail.     He  could  not,  therefore,  consider  this  modus,  as  liable  to 

t|ie  objection,  diat  it  was  a  modus  for  part  of  the  tithe  in  qpeoe^"^ 

And  he  said^^  *'  that  the  reason  of  allowing  two  ahillings  in  the 

pound,  according  to  the  value  of  the  land,  for  agistment  tithes, 

was  because  the  profits  of  the  lands  by  which  they  were  paid  were 

eaten  by  the  cattle,  and  so  could  not  be  had  in  land.    And  upon 

the  irhqle,  he  declared  the  modos  good,  and  that  it  oiight  to  be 

established ;  and  that  it  extended  to  all  manner  of  cattle,  as  well 

profitable  a9  barren,  apd  decreed  the  same  accordingly ;  and  be 

dted,  as  ^n  authority  in    point,,   the    case   of   Holbqeqh  v- 

Whadcocke.'"* 

*  H^dr.  \%A^    1 1;.  &  Y.  4^'    In  ^  Ihej  cmf^%  lie  crtbanaM  ^satusd 

this  case  it  wc^>Vl  (Iowa  by  tlu[i;.o^  OT  SfSQsnat^d  (o«;  lueASUAa  tbe  prq- 

Chief  Bar9ny  thst  ti^s  for  Iwrreii  fUp^  pC  t)ie.  Isnd?  ft«  vhich  t^y  sidc 

cattle  were  dqe  dfi  <^mmum  jure;,  ^  pw4  a^.  peooejiyi^d  bgr  ths)  iQOi»tbft  qf 

cocding  t9  th^y^p  9(  thp laiu)^  after  bea^t&;.  bfuA*,  bj(  OMtpfQ.  oi  ]}re«cHp- 

the  rate,  of  tvip  ^h\^l1^gs  per  pqmMf;  tiqu,  suqh  titj^  VM9  i|e  paid  19;  aa- 
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General  nature 
of  modutes  in 
lieu  of  tithes  of 
agiitment. 


The  time  cover- 
ed by  a  modus 
for  agistment 
tithe  must  be 
expressly  stated. 

Various  moduses 
for  tithe  of  sgist- 
ment  payable  a<s 
cording  to  the 
quantity  of  the 
land,  which  have 
been  adjudged 
good  in  law. 


As  to  the  prior  cases  of  Smith  ▼.  RooclifF^,  and  Harrison  t. 
Sharp  **,  which  have  been  referred  to  in  support  of  the  contrary 
doctrine  ^y  it  appears  by  the  decree  book  ^,  that  the  point  could 
not  by  possibility  have  been  raised  in  the  former  case ;  and  in  the 
latter,  the  modus  of  one  shilling  in  the  pound  was  laid  for  land 
depastured,  in  lieu  of  all  tithes  whatsoever,  and  to  be  payable 
according  to  the  yearly  rent  or  value,  so  that  it  was  uncertain 
whether  the  payment  was  to  be  computed  by  the  rent,  or  by  tbe 
real  value  of  the  land. 

Moduses  in  lieu  of  tithes  of  agistment  are  commonly  payable 
either  according  to  the  quantity  of  land,  or  the  number  of  barren 
cattle  and  sheep  depastured,  by  annual,  monthly,  or  weekly  pay- 
ments. And  it  is  to  be  observed,  that  agistment  tithe  is  con- 
stantly renewing,  and  is  in  that  respect  distinguishable  from 
tithes  which  are  produced  simul  et  semel  in  anno ;  and  therefore 
in  every  case  where  a  modus  for  agistment  is  set  up,  it  is  essen- 
tially requisite,  that  the  time  covered  by  it  should  be  stated'. 
It  is  impossible  to  particularize  all  the  decisions  upon  cnstomaiy 
payments  in  lieu  of  agistment  tithe,  but  it  seems  proper  to  men- 
tion, that  in  the  following  instances  moduses  for  land  agisted 
have  been  adjudged  valid  in  law ;  viz.  one  shilling  an  acre  for  all 
pasture  land  within  the  parish  ^;  one  shilling  an  acre  for  the 
upland,  and  fourpence  an  acre  for  marsh  land,  except  when  the 
lands  are  sown  with  com,  grain,  hemp,  and  flax,  or  planted  with 
hops,  in  lieu  of  all  tithes  of  hay,  pasturage,  and  small  tithes 
arising  thereon,  except  the  tithes  of  hemp,  flax,  and  hops^ 
ninepence  an  acre  yearly  for  marsh  land,  except  when  sown  with 
com,  grain,  or  flax,  or  planted  with  hops,  in  lieu  of  all  tithes  of 


other  manner,  as  by  the  acre,  and  for 
all  manner  of  cattle,  barren,  and  for 
the  plough,  and  the  pail ;  but,  of  com- 
mon right,  tithes  are  not  due  for  cat- 
tle bred  for  the  plough  and  the  pail, 
to  be  used  in  the  same  parish ;  but  if 
they  belong  to  another  parish,  tithes 
are  due  for  them ;  and  of  that  opi- 
nion was  the  whole  court.  And  where 
tithes  are  payable  by  custom,  they 
shall  be  paid,  though  the  lands  are  not 


rented  and  lie  fresh. 
■  Bunb.  20.     1  E.  &  Y.  734, 
»»  Bunb.  174.     1  E.&Y.801. 

•  Toller,  97. 

•  H.  1717,  2  Wood,  S8. 

•  Warren  V.Fisher,  MS.  Gw.  1269. 

3  E.  &  Y.  ISSO.     4  Wood,  289. 

'  Eve  V.  Wightwick,  E.  1684,  I 

Wood,  226.     1  E.  &  Y.  543. 

«  Bate  V.  Howland,  Tr.  172«,  -• 
Wood,  527.     I  E.  &Y.  819. 
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faay  and  pasture,  and  all  small  tithes  except  flax,  hemp,  and 
hope  * ;  the  sum  of  fifteen  shillings,  in  lieu  of  the  tithes  of  all 
grass  growing  on  lands  within  a  township,  whether  the  same  be 
mown  and  made  into  hay,  or  eaten  by  barren  and  tmprofitable 
cattle  ^ ;  a  halfpenny  an  oxgang  yearly,  in  lieu  of  all  the  tithes  of 
hay,  herbage,  and  agistment  of  all  the  meadow  and  pasture  grounds 
within  a  township  ^« 

So  moduses  for  pasture  land,  laid  to  be  payable  by  a  particular  Modiusei  for  ' 
class  of  persons,  have  been  held  to  be  good  in  the  following  in-  ^^||^e  for  the 
stances:   twelye-pence  an  acre  payable  yearly  by  all  occupiers  }?°^.^^[_Jf^"*" 
of  marsh,  meadow,  or  pasture  land,  not  living  in  the  parish,  for  penoiu. 
the  tithe  of  sheep  and  cattle  depastured,  and  for  tithe  hay^ ;   a 
custom  that  out-dwellers  occupying  ancient  pasture  land  shall 
pay  four-pence  an  acre  yearly  in  lieu  of  all  tithes  yearly  arising 
on  such  acre  ^ ;  a  modus  that  the  occupiers  of  land  in  the  parish  at 
B.y  and  who  do  not  reside  in  B.  or  fT.,  shall  pay  fourpence  an  acre 
for  the  tithe  of  hay,  and  the  herbage  of  pasture  lands  not  plough- 
ed  or  sown ;  and  another  modus  that  the  occupiers  of  land  in  fT., 
who  are  not  inhabitants  of  W.  or  B.j  should  likewise  pay  fouq^nce 
an  acre*^;   a  custom  for  every  householder,  inhabitant  of  any 
messuage,  &c.  or  meadow,  pasture,  or  marsh  ground  within  the 
parish,  to  pay  twopence  at  Easter  in  every  year,  by  the  name  of 
hearth  silver,  garden  silver,  shot  and  waxen  silver,  in  lieu, 
amongst  other  things,  of  all  herbage  and  agistment  of  all  barren 
and  unprofitable  cattle,  kept,  fed,  and  depastured  by  such  person 
in  the  said  parish,  and  the  titheable  places  thereof  in  such  year  ^. 

The  following  nioduses  for  agistment  tithe,  payable  in  respect  Modates  for 
to  the  number,   species,  and  quality  of  the   cattle  depastured^  payable  in  re- 
have  also  been  held  good;  twelvepence  for  a  fat  beast,  and  six-  JJJ^IJ^^S 

species  of  the 

cattle. 

*  Chapman  t.  Smith,  in  Cane.  Tr.     Wood,  149.     lE.ScY.  506. 

1754,  3  Yes.  506.  '2  £.  &  Y.  141.  *  Claxton  ▼.  Langton,  M.  1690,  1 

Gw.  S47.  Wood,  98J.     1  E.  &  Y.  567. 

t>  Williamson  v.  Lord  Lonsdale,  M.  '  Chapman  y.  Bishop  of  Lincoln, 

1817,  Dan.  49. 171.    9  £.  &  Y.  870.  in  Cane.  Hil.  1789-30,  Mos.  Rep.  966. 

Gw.  1875.  279.     «E.  &Y.  11.     Gw.  679.    f 

*  Wardell  ▼.  Squire,  H.  1686,  1     p.  W.  565. 

Wood,  24^.    1  E.  ^.Y.  551.  ■  Bennett y. Read, Tr.  1786, Coxe's 

*  Hatcher  ▼.  Ridley,  Tr.  1675,  1     ^ISS.    3  E.  &  Y.  1858,    Gw.  1272. 
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pence  fiv  a  lean  besst;  fot  there  it  no  uncerddnty,  diedittiictiott 
iieiiig  well  established  amongst  farmen*;  fourpence  for  emj 
beast  sold  or  removed  oat  of  the  parish,  in  lieu  of  the  i^tnwnt 
thereof^  prorided  such  beast  be  above  a  year  old,  and  haye  bea 
agisted  tbetein  above  one  month,  but  not  otherwise^;  one  pconj 
ftr  every  faarsen  bollock  sold  out  of  the  parish  after  one  yeir  oU, 
foT  every  year  such  bullock  should  be  above  the  age  of  oae  yWy 
in  lieu  of  the  tithe  of  such  bullock  and  the  pasturage  thereof  ^ 
Ibnrpenoe  a^head  for  beasts  fed  at  grass,  and  sold  off  £tt)  payriile 
at  Easter  following  the  sale  thereof^;  sixpence  for  erery  boDod 
in  lieu  of  tithe  herbage^;  twelvepence  for  every  mikh,  sad  ap 
pence  fiir  every  barren  cow,  payable  yearly,  in  lieu  of  aHmliei 
aflriong  firom  or  by  reason  of  such  cow  ^ ;  twopence  yeaiiy  fe 
every  heifer,  steer,  and  barren  bullock  < ;  fourpence  for  eveiy  bj 
cow,  kept,  &tted,  and  sold,  within  die  parish^;  one  fmsfk 
every  barren  cow  agisted  in  tbe  parish,  in  lieu  of  tithe  of  agists 
ment  for  such  cow ' ;  twopence  yearly  for  every  "  fewer  ^  or  \mrm 
cow,  having  no  calf,  for  and  in  lieu  of  all  tithes  of  the-  milk  « 
whatasole,  and  of  the  pasture  of  such  cow  ^ ;  twopence  a-M 
yearly  for  the  tithe  of  dry  cattle ' ;  one  penny  a  score  bf  tk 
week,  for  the  agistment  of  dieep  within  a  parish,  which  aie  mX 
shorn  therein,  and  so  in  proportion  for  any  greater  or  Itss  mm- 
ber  than  a  score,  kept  for  any  greater  or  less  time  than  a  veek"^ ; 
a  custom,  that  where  sheep  are  kept  within  the  paridi  the  vinie 
year  round,  and  shorn  th^e,  the  tithe  of  the  wool  is  to  boptfd 


*  Bishop  Y.  ChichesteTi  E.  1787, 
in  Cane.  Coxe's  MSS.    3  £.  &  Y. 

1354.     Gw.  1516. 
^  Bateman  v.  Aistroppe,  £.  1774, 

5  Wood,  460.     S  £.  &  Y.  S84. 

«  Pearse   ▼.   HaH,   Tr.    1749,    8 
Wood;  456. 

*  Willk  V.  Ffodieringhaiih,  H.  1 77 1 , 
S'-Wood,  930. 

^'Verdonv.  WaDer,  Mi  1699;  l 
Wood;  30o: 
'  Morgan  v.  Holt,   H.    1699,    1 

^6od,'996/    1  E;  &>  Y:  606;' 

■  Redd  ¥•  BMu^,  Tt.  1695,  I 


Wood,S5l.    1E.&Y.61I. 

^  Turnor  v.  Weedon,  M.  16"5,  l 
Wood,  150.     1E.&Y.S07. 

«  Stuart  v.  Greenall,  H.  1881, 9 
Price,  106.    3  E.  &  Y.  1040.  G«. 

1988. 

k  GouW  ▼.  Pearcc,  H.  17 W,  « 
Wood,  232.  1 E.  &  Y.  806.  And  s« 
Booth  V.  Wrighti  Tt.  n?<S  »  ^^ 
ess; 

«  Watts  V.  Mddeo,  M.  I9^i  ' 
Wood,'  77; 

-  Hoot^er  v.  Wiben,  tt  mh  < 
Wood/  IT*. 
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to  the  vicar  in  kind,  but  where  the  sheep  are  not  kept  within  the 
parish  during  the  whole  year,  fburpenoe  a  score  for  er^ry  bmhiA 
they  are  kept  within  the  parish^  and  not  the  wool  in  kind».is.to<he 
paid  for  such  sheep  ^ ;  a  custom  for  every  person  vesidentt  and 
occupying  lands  within  the  parish^  to  pay  theeepence  for  every 
sheep  sold  or  sent  out  of  the  parish,  after  <dd  Candlemas  day^ 
and  befoie  shearing  timev  in  lieu  of  the  tithes  payable  in  respect 
of  such  sheep^ ;  but  it  should  be  observed,  that  this  seems  to  be 
a  wool  modus  ^.  Thus,  threepence  aohead  for  every  sheep  which 
shall  have  been  in  the  parish  before  the  13th  of  February,  in  any 
year,  whether  bred  or  shorn  in  the  said  parish  in  the  preceding 
year,  or  brought  into  the  parish  a  short  time  before  the  .said  ISth 
of  Fdvuary  in  any  year,  and  carried  out  of  the  said  parish  before 
the  succeeding  shearing  day,  has  been  adjudged  a  good  wool  mo* 
dns,  although  no  wool  tithe  was.  then  due  ^ ;  in  like  manner,  a.mD» 
dns  of  a  penny  for  every  sheep,  and  a  halfpenny  for  every;  laml^ 
brought  into  the  parish  after  Candlemas,  and  sold  out  before 
shearing  time,  was  held  to  be  a  modus  for  wool,  and  noty  as  it 
was  commonly  supposed,  fqi  agistment '. 

A  modus  of  a  certain  sum  of  money  in  lieu  of  all  tithes  of  hay,  A  modus  of  one 
and  agistmait  of  barren  and  unprofitable  cattle,  although  th^  are  foHiay  ud^ 
perfectly  distinct  articles  and  distinctly  titheable,  is  good  ^  "^^^  ** 


*  Erntte  ▼.  Wsttf,  H.  169S»  l 
Wood,  304f  and  see  Hust  ▼.  Gierke, 
M.  1670,  B.  R.  2  Reb.  696.    1  £.  & 

Y.  487. 

*  Bennett  v.  Read,  Coxe's  MSS. 
Tr.  1786,3  £.  &  Y.  1538.  Gw.  1272. 

'  See  antd,  298,  note^  But  see 
Paddej  v.  Foulds,  E.  1790,  4  Wood, 
363, 

*  Ellis  V.  Saul,  H.  1790,  1  Anstr. 
332.     2  E.  &  Y.  360.     Gw.  1326. 

*  Gsmons  t.  Barnard,  Tr.  1793,  l 
Anstr.  296.  2  £,  &.  Y.  380.  G^, 
1469.  See  Elliff  v.  S^ul,  supra  '.  See 
aho  Jenl^iisoi)  y.  Royslou,  H*  1818, 
^  Priof,  4^5.  5  £.  &  Y.  826.  Gw« 
1878.    Anon.  M.  1595,  B.  R.  MoOf 


911.  1E.&Y.  113.  Hust ▼. Cladcei 
M.  1670, 2  Keb.  696.  1  £.  8^Y,  487v 
Leach  v.  Deacon,  Tr.  1696,  1  Wood, 

373. 

» 

'  Williamson  v.  Hutton,  H.  1821, 
9  Price,  186.  3  E.  &  Y.  1049.  Gw. 
1978.  An  opinion  was  expressed  by 
Sir  T.  Plumer,  M.  R.,  in  Lake  v. 
Skinner,  1  Jap,  &  W.  9.  s  E.  &  Y. 
979.  Gw.  1931,  and  Short  y,  Lee,  2 
Jao.  &  W.  464.  3  E.  &  Y.  1013. 
Gw.  1998,  tlyatthe  union,  of  two  ditr 
tinct  articles  in  one  modus  was  ob» 
jeotionidliles  but  the  authorities  clear- 
ly  shew,  that  such  a  fl|odus  ia  pecfecdj 
yalid  in  law.  The  casei  are  ^  mi* 
nu9|rapi8  for  citation,  bat  .see  Holwell 
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Various  mo- 
diuet  for  agist- 
ment wbidi 
have  been  held 
void  in  law. 


A  eounty  or 
other  district 
cannot  prescribe 
m  non 


In  8  case  which  is  often  referred  to  by  the  early  text  vritm,  a 
custom  was  alleged  within  a  town,  that  every  inhabitant  wlio 
maintained  a  family  and  dairy,  for  manuring  his  land  and  miin- 
tenance  of  his  fiunily,  had  used,  time  out  of  mind,  to  pay  tithes 
of  com  and  hay  growing  upon  his  farm,  in  land,  and  by  renoa 
thereof,  had  been  used  to  be  discharged  of  tithes  of  the  aftererop 
of  the  same  land,  and  to  pay  tithes  of  milk  and  calves  in  kind, 
and  by  reason  thereof  had  been  discharged  of  tithe  of  young  ind 
barren  beasts ;  and  upon  a  demurrer  joined  in  prohibitioii,  it  was 
debated,  whether  the  custom  was  good  or  no,  and  it  was  hdd 
good,  upon  solemn  argument,  by  all  the  judges^. 

But,  on  the  other  hand,  a  modus  that  in  consideration  that 
the  parishioners  made  their  tithe-grass  into  hay,  they  should  pay 
no  tithes  for  the  herbage  of  dry  and  unprofitable  cattle  agisted 
within  the  parish,  is  bad ;  for  a  man  might  mow  and  make  into 
hay  only  a  quarter  or  half  an  acre  of  land,  and  by  those  means  be 
excused  from  the  tithe-herbage  of  a  hundred  head  of  cattle*^. 

It  has  been  held  a  bad  prescription  to  pay  calves  and  lambs  in 
kind,  and  a  penny  for  each  milch  cow,  in  satisfiu^tion  of  all  tithes 
of  lambs,  calves,  milch  kine,  and  all  barren  and  other  beasts  and 
agistment ;  for  the  court  was  of  opinion,  that  the  things  paid  veie 
in  satisfaction  of  the  tithes  themselves,  but  not  of  other  kinds^ 
So,  a  modus  of  a  penny  for  every  milch  cow  for  tithes  of  milch 
kine  and  beasts  agisted,  is  bad ;  for  tithes  of  one  thing  camoot  be 
tithes  for  another:  but  it  was  said  that  a  modus  of  foinpence,  for 
all  cows  and  beasts  agisted,  would  be  good^. 

An  opinion  appears  to  have  been  formerly  entertained,  that  the 
inhabitants  of  a  hundred,  or  other  extensive  district,  might  pit- 
scribe  to  be  discharged  of  tithes  of  the  agistment  of  tbeii  banen 


V.  Blake,  M'Leland,  559.  3  £.  &  Y. 
1174.  Ellis  V.Saul,  H.  1790,  1  Anstr. 
592.     9  £.  &  Y.  860.      Gw.    1SS6. 

Bligh  V.  Bunbridge,  H.  1797,  4 
Wood,  Sl€. 

•  Baxter  V.  Hope,  M.  1611,  8  Bf. 
frGoL  30.  1  £.  &Y.  900.  B.C. 
Co.  £ntr.  459. 

*  Fox  V.  Aydc,  E.  1 729,  9  P.  Wmi. 


590.  Fita.^ib.59.  9  E.&Y.J1. 
Gw.  697. 

'  Monday  v.  Lovice,  Tr.  1596. 
Moo.  454.  1E.&Y.118.  And  see 
Ingoldsby  v.  Johnson,  M.  1600,  Cra 
£1.  786.    1  £.  ft  Y.  159. 

*  Sberington  v.  Fleetwood,  Tr. 
1596,  Cro.  £1  475.  1  B.  &  Y.  182- 
Gw.  189. 
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and  unprofitable  catde,  provided  the  other  tithes,  arising  within  do  to  be  dis- 
the  district,  were  sufficient  for  the  maintenance  of  the  incum-  ^^sti^u  ^ 
bents  ^ :  bat  it  is  now  settled,  that  such  a  prescription,  merely  in 
non  decimandOf  cannot  be  supported,  except  in  the  single  case  of 
wood**.  ^ 

3.  Of  Tithes  of  Fruit,  Gabden-Hebbs,  Roots  and 

Vegetables. 

Apples,  pears,  plums,  cherries,  peaches,  nectarines,  apricots.  The  time  md 
grapes,  gooseberries,  currants,  raspberries,  strawberries,  wabiuts,  "^^^^'gl'r^ 
filberts,  and  all  other  firuits,  together  with  all  kinds  of  garden-  ^"^  '^^^ 
herbs,  roots,  plants  and  flowers,  as  mint,  sage,  rue,  parsley,  celery, 
cabbages,  cauliflowers,  carrots,  parsnips,  onions,  radishes,  and  cu. 
cumbers,  including  aU  the  various  articles  commonly  denominated 
vegetables,  except  pease  and  beans,  are  ranall  tithes,  whether  they 
are  grown  in  gardens,  orchards,  nurseries,  or  fields,  and  without 
regard  to  their  quantity  or  the  mode  in  which  they  are  cultivated 
or  severed  by  the  occupier ;  and  they  are  titheable  immediately 
upon  being  gathered  or  taken  up.  The  law  has  not  pointed  out 
any  precise  mode  of  tithing  these  articles ;  the  general  rule  is,  that 
the  teaath  part  is  to  be  set  out  by  measure,  weight,  number,  or 
parcel,  according  to  the  nature  and  quantity  of  the  thing,  and  the 
manner  in  which  it  is  severed  and  collected^.  But  in  these,  as  in 
all  other  cases,  regard  must  be  had  to  the  custom  or  usage  of  the 
place. 

Tithes  are  also  payable  of  apples  which  have^  fallen  from  the  Tithes  are  due 
trees,  as  well  as  for  apples  which  are  gathered^.  If  apples  be  but  it  is  other- 
stolen,  no  tithes  shaU  be  paid  for  them  ;  but  if  they  be  plucked'  '^:^ZIL 


*  Doctor  and  Stud.  Dial.  3.  C.  55. 
Dcgge^  P.  8.  G.  16.  Porter  y.  Tike, 
E.  1614,  1  Ro.  92.  1  E.  &  Y.  3S4. 
8  Inst.  645. 

k  Hicks  V.  Woodeson,  M.  1694,  4 
Mod.  384.  Comb.  40S.  1  £.  &  Y. 
598.  Gw.  550.  Smith  v.  Johiuon, 
£.  1709,  Dodd's  MS.  815.    1  E.  & 

Y.  698.     1  Wood,  514.      Gw.  606. 
VOL.  I. 


Boulbee  v.  Osborne,  £.  1 735, 2  Wood, 
360.  Page  V.  Wilson,  H.  1S81, 8  Jac. 
&  Walk.  513.  3E.&Y.  1089.  Gw» 

8017. 

Toller,  lis. 
*  Harding  y.  Golding,  E.  1696,  1 
Wood,  365.    1  £.  &  Y.  618.    Luter 
y.Foy,  Tr.  1703,  1  Wood,  488.    i 
E.  &  Y.  654.    Gw.  579. 

Y 
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VTUd  cberrief. 


Moduses  for 
gardens  and 
orchards. 


A  modus  nay 
be  laid  for  a  gax^ 
den  or  orchard 
generally,  or  for 
particular  arti- 
cles produced  in 
such  garden  or 
orchard. 

A  modus  for  a 
garden  general- 
ly will  cover 
every  tithesble 
article  whateyer, 
which  is  grown 
therein. 


{rom  the  trees  by  a  stranger,  with  the  consent  of  the  owner,  he  is 
accoimtable  for  the  value  of  the  tithes^. 

It  has  also  been  determined,  that  tithes  are  payable  of  wild 
cherries  growing  in  hedge  rows,  when  they  are  gathered  by  the 
occupier  of  the  land  ^. 

The  tithes  of  the  produce  of  gardens  and  orchards  are  Tery 
frequently  satisfied  by  moduses,  or  customary  payments,  and 
where  no  such  payments  exist,  the  difficulty  and  inconyenienoe  of 
setting  out  and  taking  the  tithes  in  kind,  generally  lead  to  a  tem- 
porary composition  between  the  parties. 

A  modus  in  lieu  of  the  tithes  of  agardenor  an  orchard  maybe 
payable  for  the  whole  or  a  part  only  of  the  titheable  articles  aiisiDg 
in  such  garden  or  orchard.  Where  a  modus  is  paid  fixr  a  garden 
generally,  which  is  a  very  common  modus^,  the  payment  will  coTer 
every  species  of  titheable  article  which  may  happen  to  be  pro- 
duced in  such  garden,  whether  it  be  usually  grown  in  gardens  er 
not.  Thus,  a  modus  of  a  penny  for  every  ancient  garden,  was 
held  to  extend  to  hops  which  were  grown  in  it^.  And  a  garden- 
modus  may  be  laid  to  be  payable  *^  in  lieu  and  satisfiiction  of  the 
tithes  of  all  titheable  matters  and  things  yearly  arising  therein'"  % 
or  ^'  in  lieu  of  the  tithes  of  such  garden,  and  the  herbs,  fruits, 
and  roots  grown  therein  ^^;  or  for  the  tithes  of  garden-stuff 
generally',  or  for  garden-stuff  and  fruits^,  or  for  all  garden-stuff 


*  Anon.  Tr.  1638,  Hetl.  100.  l 
£.  &  Y.  366. 

k  Anon.  Tr.  1680,  Scacc.  MS.  Gw. 
530.  1  £.  &  Y.  527.  Chapman  v. 
Barlow,  M.  1724,  Bunb.  18  J.  1  E.  & 
Y.  803.    Gw.  657. 

'  Conyers  v.  Sweetland,  1  Wood, 
400.  1  E.  &  Y.  64S.  Holwell  ▼. 
Woolston,  1  Wood,  41 1.  l  £.  &  Y. 
649.  Jones  v.  Cawthome,  8  Wood, 
97.  1  £.  &  Y.  739.  PhDHps  y. 
Symes,  Bunb.  171.  9  Wood,  SS8. 
1  E.  fr  Y.  800.    Gw.  654. 

*  Alfrey  T.  Mill,  Tr.  16S8,  litt 
Rep.  151.    1  £.  &  Y.  367. 


*  Blackburn  t.  Jepson,  Tr.  1810^ 
17  Ves.  473.  3  Swanst.  139.  8  E. 
&;  Y.  588.     Gw.  1657. 

t  Isaack  y.  Portbury,  £.  1711,  1 
Wood,  525.     1  E.  &  Y.  697. 

■  White  y.  Keatc,  Tr.  1716,  « 
Wood,  66.  1  E.  &  Y.  790.  Bo6- 
caweny.  Roberts,  Tr.  1768,  S  Wood, 

1 74.     S  £.  &  Y.  898.     G W.  946. 

»  Pidsley  y.  Carew,  M.  1709,  i 
Wood,  410.  1E.&Y.  649.  Hock- 
more  y.  RichaMls,  T^.  1706,  1  £.& 
Y.  681.  Roe  y.  Bishop  of  Exeter, 
H.  1790,  Bunb.  57.  9  Wood,  136.  I 
E.  ftY.  751. 
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md  fruits,  with  the  exception  of  particular  articles,  as  apples  and 
pears*,  or  for  all  garden««tafF spent  in  the  family^. 

A  modus  laid  as  a  parochial  custom  for  orchards,  or  gardens, 
is  good  without  setting  out  any  description  of  their  boundaries  or 
abuttals,  or  the  quantity  of  land  which  they  comprise^.  In  such 
cases,  the  denomination  has  always  been  considered  as  a  sufficient 
description^.  And  it  is  to  be  observed,  that  a  modus  for  gardens 
or  orchards  generally  throughout  a  parish,  is  not  confined  to  such 
as  are  ancient  only,  but  will  extend  to  new  gardens  or  orchards^; 
and  if  a  modus  be  laid  for  gpirdens  or  orchards  generaUy,  without 
stating  that  it  is  payable  for  ancient  gardens  or  orchards,  the 
jury  maybe  directed  to  distinguish  whether  it  applies  to  all  gardens 
or  orchards  within  the  parish,  or  to  ancient  orchards  or  gardens 
only,  and  the  judge  to  indorse  the  poatea  according  tp  their  ver- 
diist'.  But  it  is  otherwise,  if  the  modus  be  strictly  prescriptive 
and  applicable  to  a  single  garden  or  orchard,  or  to  a  particular  de- 
scription of  gardens  or  orchards,  as  ancient  orchards  or  gardens, 


In  laying  ■  p». 
rochial  modus 
for  gardens  and 
orchards  the 
quantities  and 
boundaries  need 
not  be  set  forth. 

A  modus  fbr 
gardens  or  or- 
chards generaUy 
will  extend  to 
new  as  well  as 
old  orchards  or 
gardens. 


But  a  modus  for 
ancient  gardens 
will  be  strictly 
confined  to  such 


*  Thompson  v.  Holt,  M.  17S6,  9 
Wood,  S69.  1  £.  &  Y.  S36.  Gw. 
671. 

«»  R^nall  V.  Wills,  H.  1725,  8 
Wood,  244.    1  E.  &  Y.  808. 

"  Woolmerston's  case,  Hetl.  85.  1 
£.ftY.  368.  Hill  ▼.  Harris,  8  Show. 
460.  1  E.  &  Y.  550.  Smithson  v. 
Dodson,  9  Mod.  117.  1  E.  &  Y.  801. 
Torriano  y.  Legge,  3  Wood,  61.  1 
Black.  480.  8  E.  &  Y.  800.  Gw. 
909.  Alfrey  y.  Mill,  Litt.  Rep.  151. 
1  E.  Ar  Y.  967.  Conyen  y.  Sweet- 
land,  1  Wood,  400.  Pidsley  y.  Ca- 
rew,  1  Wood,  410.  1  E.  &  Y.  649. 
Holwell  y.  Woolston,  1  Wood,  411. 
1  E.  &  Y.  649.  Hockmore  y.  Ri- 
chards, 1  Wood,  485.  1  E.  fr  Y. 
6S1.  Isaack  y.  Portbury,  1  Wood, 
S9S.  1  £.  &  Y.  697.  Whate  y. 
Keate,  8  Wood,  66.  l  E.  fr  Y.  790. 
Jones  y.  Cawthorne,  8  Wood,  97.    l 


£•  &  Y.  739.  Roe  y.  Bishop  of  Exe- 
ter, Bunb.  57.  8  Wood,  136.  1  £• 
&  Y.  751.  Franklyn  v.  St  Cross, 
Bunb.  78.  8  Wood,  185.  1  E.  & 
Y.  768.  Gw.  629.  Phillips  V.  Symes, 
Bunb.  171.  1  £.  &  Y.  800.  Gw. 
654.  Reynall  y.  Wills,  supri  ^ 
Thompson  y.  Holt,  supr&  *.  Bos- 
cawen  y.  Roberts,  3  Wood,  174.  8 
E.  &  Y.  828.  Gw.  946.  Colchester  * 
y.  Russell,  2  Wood,  375.  8  E.  &  Y. 
61.  Gw.  741.  Blackburn  y.  Jep- 
son,  17  Yes.  473.  3  Swanst.  138. 
8  E.  &  Y.  588.  Gw.  1657.  Preyost  y. 
Benett,  8  Price,  878.  3  E.  &  Y.  736. 
Gw.  1756.  Layng  y.  Yarborough,  4 
Price,  383.  9E.&Y.  854.  Gw.  1841. 

*  Scott  y.AlIgood,£.  1798, 1  Anstr. 
16.    MS.  Gw.  1369.    3  E.  &  Y.  1378. 

*  Woolmerston's    case,    maptk   *• 
Preyost  y.  Benett,  suprik ". 

'  Preyost  y.  Benett,  va^rk  \ 
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gardens,  and 
will  not  extend 
to  any  new  ad- 
dition or  en- 
largenient. 


It  is  a  good  cus- 
tom to  pay  a 
certain  sum  of 
money  for  every 
hogshead  of 
cider  or  perry, 
in  lieu  of  the 
tithes  of  the  ap- 
ples or  pears  of 
which  such  cider 
or  perry  is  made. 

A  modus  of  a 
certain  sum  for 
every  hog&head 
of  cider  in  lieu 
of  all  orchard 
fruit  generally, 
is  bad. 


which  are  understood  to  be  such  orchards  and  gardens  as  were  in 
existence  before  the  time  of  legal  memory.  In  such  cases,  the 
prescription  will  be  strictly  confined  to  the  particular  garden  or 
orchard^  or  description  of  gardens  or  orchards  to  which  it  has  been 
immemorially  annexed^ ;  and  therefore  it  will  not  extend  to  a 
modem  addition  to  an  ancient  garden^  :  but  if  the  custom  be  to 
pay  a  yearly  sum  for  every  garden  in  the  parish,  such  an  addition 
or  enlargement  will  not  make  any  tithes  payable  in  kind^. 

It  is  a  very  common  piodus  to  pay  a  certain  sum  of  money  per 
hogshead  of  cider  or  perry,  in  lieu  of  the  apples  or  pears  of  vhich 
such  cider  or  perry  is  made^;  and  such  moduses  are  good  without 
stating  the  particular  quantity  of  apples  claimed  to  be  covered  by 
the  modus,  for  the  quantity  of  the  fruit  is  sufficiently  ascertained 
by  the  qiiantity  of  cider  or  perry. 

But  in  a  case  determined  in  the  Court  of  Exchequer,  in  which 
the  defendants  insisted  upon  a  modus  of  fourpence  for  every  hogs- 
head of  cider  in  lieu  of  all  orchard  fruit  growing  within  the  parish, 
the  court  declared,  that  the  modus  in  discharge  of  orchard  fruit 
not  made  into  cider  was  a  void  custom  in  law  ^.  In  like  manner, 
a  modus  of  fourpence  for  every  orchard  in  lieu  of  all  tithes  of 
fruit  within  the  parish,  was  overruled,  because  it  was  a  modus  of 
one  tithe  in  lieu  of  another ;  but  it  was  said,  that  if  it  had  been 


*  Thornhiirs  case,  £.  1628,  Hetl. 
93.     1  E.  &  Y.  362. 

^  Ibid. 

*  Woolinerston*s  case,  Hetl.  93.  1 
E.  &  Y.  362.  See  Prevost  v.  Benett, 
2  Price,  272.  3  E.  &  Y.  726.  Gw. 
1756. 

d  Simpson  v.  Tucker,  Tr.  1679,  1 
Wood,  197.  1  E.  &  Y.  525.  Hill  v. 
Harris,  H.  1685,  B.  R.  2  Show.  460. 
1  E.  &  Y.  550.  Slaughter  v.  Ley, 
Hil.  1693,  1  Wood,  315.  1  E.  &  Y. 
583.  Conyers  v.  Sweetland,  Tr. 
1701,  1  Wood,  400.  1  E.  &  Y.  642. 
Pidsley  v.  Carew,  M.  1702,  1  Wood, 
410.   1  E.  &  Y.  649.   Isaack  v.  Port- 


bury,  E.  1711,  1  Wood,  595,  1  £. 
i&Y.697.  Roe  V.  Bishop  of  Exeter, 
H.  1720,  Bunb.  57.  2  Wood,  156. 
1  E.  &  Y.  751.  Gould  V.  Pcarcc  H. 
1 7  25,  2  Wood,  232.  1  E.  &  Y.  806. 
Reynall  v.  Wills,  H.  1725,  S  Wood, 
244.  1  E.  &  Y.  808.  Colchester  t. 
Russell,  E.  1 736, 2  Wood,  375.  2  E. 
&  Y.  61.  Gw.  741.  Mallock  v. 
Browse,  In  Cane.  Hil.  1763,  Amb. 
423.  2  E.  &  Y.  197.  Gw.  905. 
HolweU  V.  Blake,  M.  1824,  M*Lelani 
559.     SE.  &Y.  1174. 

«  Edgerton  v.  FoUett,  H.  1689,  i 
Wood,  277.     1  E.  &  Y.  562. 
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in  lieu  of  all  orchards,  or  in  lieu  of  the  fruit  growing  in  all  or- 
chards, it  might  have  been  good^. 

In  the  case  of  Short  v.  Lee,  before  Sir  Thomas  Plumer,  Mas- 
ter of  the  RoUsy  the  defendants  set  up  a  modus  of  threepence  for 
every  hogshead  of  cider  produced  and  made  within  the  parish, 
which  was  stated  by  the  witnesses  to  be  in  lieu  of  apples  and  &uit. 
The  modus  for  cider  was  held  to  be  bad,  upon  the  ground,  that  if 
the  modus  was  to  be  understood  as  in  lieu  of  apples  and  fruit, 
then,  upon  the  authority  of  Edgerton  v.  FoUet*^,  it  was  void  in 
point  of  law,  for  if  no  cider  were  made,  the  rector  would  have  no 
tithe  of  apples ;  and  a  modus  leaving  it  at  the  option  of  the 
farmer,  by  not  manufacturing  the  raw  material,  to  exclude  the 
rector  from  his  common  law  right,  making  it  perfectly  un- 
certain, was  necessarily  bad^.     But  this  doctrine,  which  is  di- 


*  Torriano  v.  Legge,  Tr.  1763,  3 
Wood,  61.  1  Black,  420.  2  £.  & 
Y.  200.     Gw.  909. 

*»  Hil.  1689,  1  Wood,  277.  1  E. 
&  Y.  662. 

*"  Short  v.  Lee,  Hil.  1821,  2  Jac.& 
W.464.    3E.&Y.  1013.    Gw.  1998. 
It  seems  material  to  observe,  that  in 
the  case  of  Edgerton  v.  Follett,  cited 
by  Sir  Thomas  Plumer  in  Short  v. 
Lee,  the  ground  of  the  decision  was, 
that  the  modus  by  professing  to  ex- 
tend to  apples  not  made  into  cider, 
covered  too  much,  and  was  therefore 
void,  upon  the  principle,  that  a  mo- 
dus payable  for  one  thing  cannot  be 
a  satisfaction  for  the  tithe  of  another. 
But  it  is  quite  certain,  that  the  doc- 
trine that  a  modus  which  leaves  to  the 
occupier  the  option  of  not  manufac- 
turing the  article,  or  in  other  words,  of 
not  bringing  it  into  the  state  in  which 
it  becomes  subject  to  the  modus,  is 
necessarily  bad,  because  it  is  in  his 
power  to  deprive  the  rector  of  his 
right,  cannot  be  supported.    For  if 
the  titheable  article  be  not  brought 


within  the  custom,  the  common  law 
right  to  tithes  in  kind  will  remain, 
consequently  the  parson  will,  at  all 
events,  have  either  the  modus  or  the 
tithe.  There  are  many  customs  which 
leave  it  wholly  in  the  power  of  the 
occupier,  to  pay  tithe  in  kind  or  the 
modus,  at  his  option.    Besides  the 
numerous  cases  already  referred  to, 
by  which  it  appears  that  the  tithe  of 
apples  and  pears,  made  into  cider  and 
perry,  may  be  satisfied  by  a  payment 
for  every  hogshead  of  cider  and  perry, 
the  common  modus  of  a  hearth  or 
smoke  penny  for  wood  and  other  ar- 
ticles used  for  fuel,  is  of  itself  fully 
sufficient  to  warrant  the  proposition, 
that  customs  which  leave  it  in  the 
power   and    discretion   of   the    pa- 
rishioner to  determine  whether  the 
titheable    article    shall    be    brought 
within  the  custom  or  not,  are  good. 
The  exemptions  enjoyed  in  respect  of 
young  cattle  reared  for  the  plough  or 
pail,  and  of  wood  used  for  the  pur- 
poses of  husbandry  on  a  farm,  whether 
by  law  or  custom,  are  authorities  to 
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A  modus  for 
hoard  apples  is 
good. 


rectly  opposed  to  all  the  previous  autlunrities  *,  has  been  ncce 
overruled  in  the  recent  case  of  Holwell  v.  Blake,  in  the  Ex- 
chequer^. 

It  has  been  adjudged  a  good  modus,  thai  eveiy  occapier  of 
an  orchard,  shall  pay  yearly  a  certain  sum  of  money  in  liea  of 
the  tithes  of  apples  hoarded  or  kept  for  domestic  use,  and  not  made 
into  cider,  notwithstanding  the  uncertainty  of  the  quantity  ^   It 


the  same  effect.  In  these  cases  the 
immunity  from  tithes  in  kind  arises 
upon  a  future  consideration,  namely, 
the  subsequent  use  or  application  of 
the  article ;  and  at  the  time  when  the 
common  law  right  to  the  tithe  in 
kind  would  accrue  due,  if  there  were 
no  custom  to  the  contrary,  that  is,  at 
the  time  of  the  gathering  of  the  fruit 
and  the  cutting  of  the  wood,  it  is 
whoUy  within  the  breast  of  the  occu- 
pier to  bring  the  article  in  question 
within  the  custom  or  not.  The  uncer- 
tainty as  to  the  future  use  or  applia^ 
tion  of  the  titheable  article,  has  never 
been  considered  as  an  objection  to 
moduses  of  this  description.  But  al- 
though the  law  in  such  cases  allows 
the  right  to  remain  suspended  for  a 
time  upon  the  will  of  the  farmer,  and 
g^es  him  a  present  exemption,  upon 
the  fiuth  of  a  bond  Jtde  intention,  on 
his  part,  to  comply  with  the  terms  of 
the  custom  at  a  future  period;  yet  if 

he  should  make  a  subsequent  use  of 

• 

the  article,  not  warranted  by  the  cus- 
tom, there  can  be  no  doubt  but  that 
the  right  of  the  parson  to  the  tithe  in 
kind  would  revive.  Woolmerston's 
case,Heti.  S5.  1E.&Y.  368.  And 
it  seems  also  equally  dear,  that  if  the 
fiffmer  should  take  any  fraudulent  ad- 
vantage of  tha  cuitom,  the  parson 
might  have  an  action  on  the  case 
against  him,  or  a  suit  in  equity  for  the 


fraud ;  and  so,  at  all  events,  the  psr- 
son  would  have  dther  the  xnodiu  or 
the  tithes  in  kind.  See  Stdxv.  Good- 
lock,  Moo.  913.  1  E.  &  Y.  9S,  and 
Chapman  v.  Bishop  of  LiDcolo,  Mos. 
Rep.  S66.  S79.  sB.&Y.  11.  Gv. 
679. 

*  See  Slaughter  v.  Ley,  H.  1695,  i 
Wood,  515.  1  E.  &  Y.  58S.  Con- 
ycrs  V.  Sweetiand,  Tr.  1 701, 1  Wood, 
40a  1  E.  &  Y.  642.  Rdriey  t. 
Carew,  M.  170«,  1  Wood,  410.  l  E. 
&  Y.  649.  Isaack  v.  Portbuiy,  t 
171 1, 1  Wood,  S9S.  1  E.  &  Y.  697. 
Roe  V.  Bishop  of  Exeter,  H.  1720, 
Bunb.  57.  1  E.  &  Y.  751.  Gould 
V.  Pearce^  H.  1725,  2  Wood,  952.  I 
E.  &  Y.  806.    Reynall  v.  Wills,  E 

1725,  2  Wood,  244.     1  E.&Y.  808. 

Colchester  v.  Russell,  fi.  I7S6,  s 

Wood,  373.  2  E.  &  Y.  61.  Gw.  741. 
Mallock  V.  Browse,  H.  1763»  Ainb. 

423.    2 E.&Y.  197.     Gw.905.   Slo- 

combe  v.  Bond,  M,  1777, 4  Wood,  S4. 
«»  M.  1824,  M'Leland,  559.  3  B. 
&Y.  1174. 

•  Roe  V.  Bishop  of  Exeter,  HI 
1720,Bunbw57.  2  Wood,  156.  I^ 
&  Y.  751.  ReynaU  v.  Willi,  HiL  1735, 

2  Wood,  224.     1  E.  &  Y.  808.  R^ 

neU  V.  Ackknd,  Tr.  1726,  Scrj.  HiH's 
MSS.  Vol.  22.  p.  91,  From  Coxe's 
MSS.  3  £.  &  Y.  1255.  Gw.  671. 
Holwell  V.  Blake,  M.  1824,  U*Ui»iA 

559.     5E.  &Y.  1174. 
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has  also  been  held  a  good  modus  to  pay  a  penny  in  the  shilling  of 
the  money  for  which  apples  and  pears  are  sold  *. 

With  respect  to  the  tithes  of  gardens,  where,  as  it  often  hap*  Whether  tithes 
pens,  several  crops  of  vegetables  are  produced  in  the  same  year  dlfierenfcrocw 
on  the  same  ground,  it  is  said  in  a  case  reported  in  Bunbuty,  that  of  gani«n  'tuff, 

produced  upon 

all  the  garden  ground  in  England  shall  pay  tithes  for  difierent  the  same  ground 
crops  ^ ;  but  upon  referring  to  the  Decree  boolr,  it  seems  very  y^  ""^ 
doubtful,  whether  there  was  any  adjudication  upon  that  point  in 
the  case  referred  to.  It  has  been  seen,  that  in  the  case  of 
Batchellor  v.  Smallcombe^  it  was  assumed  by  the  plaintiff^s 
counsel,  that  garden  ground  shall  pay  tithes  for  different  crops, 
and  this  circumstance  was  urged  as  an  argument  against  the  ex> 
emption  of  agistment  of  after-pasture.  But  although  it  seems  to 
be  a  common  practice  to  pay  tithes  of  different  crops  of  garden- 
stuff,  yet  there  seems  to  be  a  material  difference  between  a  succea- 
sion  of  crops  of  articles  of  rapid  growth,  remaining,  perhaps,  only 
a  few  weeks  on  the  ground,  and  a  crop  of  com  or  hay,  which  re* 
quires  nearly  the  whole  year  to  bring  it  to  maturity,  and  which 
may  be  fairly  said  to  constitute  the  whole  annual  burden  of  the 
land :  and  therefore  it  has  been  held,  that  no  tithes  are  payable 
for  turnips  sown  upon  land,  from  which  com  has  been  reaped  in 
the  same  year^. 

Fruits  and  plants   raised  and   produced  in  hot-houses   and  No  tithes  are 
green-houses,  do  not  appear  to  have  ever  been  the  subject  of  any  gnd  pianu  pro- 
demand  of  tithe  previously  to  the  case  of  Adams  v.  Waller,  in  the  ^"^  wd"*" 
year  I78I  *.     In  that  case  the  bill  was  filed  by  the  vicar  of  green-houses. 
Kensington,  for  an  account  amongst  other  things  of  pines,  melons, 
grapes,  and  hot-house  plants.  At  the  hearing,  a  great  number  of 
objections  were  urged  against  the  payment  of  tithes  of  these  arti- 
cles, arising  out  of  their  mode  of  cultivation ;  but  the  Court  of 
Exchequer  decreed  the  defendant  to  account  for  all  the  tithes 

•  Slocombe  v.  Bond,  M.  1777,  4        «  HiL  iSlS,  3  Madd.  19.    3  E.  & 

Woody  84.  Y.  909.     Gw.  1864.     Aotd,  p.  506. 

>»  Benson  v.  Watkins,   H.  1716,  <  Wright  t.  Elderton,  M.  1710,  1 

Banb.  10.    s  Wood,  S6.    1  £.  &  Y.  Wood,  518.    i  E.  &  Y.  694.    Gw. 

721.  Gw.  61S.  See  Andrews  v.Lan^  607* 

£.  16SS,  MS.  Bridg.    1  E.  &  Y.  877.  *  H.  1781,  4  Wood,  159.    7  Bro. 

Gw.  473.  P.  C.  65.    3  E.  &  Y.  1292.  Gw.  1S04. 
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demanded  by  the  bill*  From  this  decree  the  defendant  appealed 
to  the  House  of  Lords  on  two  grounds.  1.  The  want  of  a  suffi- 
cient notice  to  determine  a  composition  which  had  been  made  be- 
tween the  parties  for  all  tithes.  2.  That  the  decree  directed  an 
account  of  hot-house  and  green-house  plants.  The  House  of 
Lords  reversed  the  decree,  expressly  upon  the  ground  that  the 
vicar  had  not  given  a  sufficient  notice  to  determine  the  composi- 
tion ;  and  therefore  the  second  point  was  not  judicially  deter- 
mined.  However,  in  a  subsequent  case,  where  a  bill  was  filed  by 
an  impropriate  rector  against  nurserymen  within  the  parish,  for 
the  tithes  in  kind  of  all  the  produce  of  their  nursery  grounds,  as 
well  for  young  trees,  ordinary  fruits,  and  garden  stuff,  as  fisr 
pines,  grapes,  and  all  exotics  produced  or  brought  to  perfection 
in  hot-houses  and  green-houses,  and  the  defendants  admitted  that 
such  articles  had  been  produced  in  their  hot-houses  and  green- 
houses, and  that  the  plaintiff  was  entitled  to  the  tithes  of  their 
nursery  grounds  generally,  which  they  said  they  had  offered  to 
account  for,  but  at  the  same  time  insisted,  that  pines  and  other 
exotics,  and  productions  forced  or  preserved  in  buildings  were  not 
titheable,  the  Court  dismissed  the  bill  as  to  the  pine-apples,  grapes, 
and  other  exotics  raised  in  hot-houses  and  green-houses  without 
costs,  and  as  to  the  rest  of  the  plaintiff^s  demand  with  costs  ^. 

3.  Turnips  and  Potatoes. 

Turnips  are  Tumips  are  a  predial  small  tithe,  and  consequently  when  they 

wKU°i^°^  are  pulled  and  carried  off  the  land,  they  are  titheable  in  kind^ 

^nwn,Uxiibey  But  when  they  are  eaten  on  the  ground  by  unprofitable  cattle 

foraaigutmeot  and  shccp  uot  produdng  tithes  of  lambs  or  wool  in  the  same 

are  fed  off  by^  parish,  they  are  to  be  paid  for  as  agistment  tithe  ^. 

*  Worrall  v.  Miller  and  Sweet,  M%  1  E.  &  Y.  690.    Gw.  606.    Hason  t. 

1801.    Toller,  124.    sE.&Y.  1385.  Yallop,  Tr.  1713,  1  Wood,  536.    i 

Gw.  16S3.  E.  &  Y.  703.    Beaumont  t.  SbOcoC, 

^  Eachard  v.    Brown,  H.    1697,  H.  1768,  MS.  Gw.  944.    s  E.  &  Y. 

Dodd's  MS.  No.  71.  p.  183.    1  £.  &  S86. 

Y.  623.    Humphreys  v.  Stopher,  M.  •  Daniel    ▼.    Tufinal,    E.    1693, 

1705, 1  Wood,  471.    1  E.&  Y.  675.  Dodd's  MS.  144.     l  E.  &  Y.  578. 
Gw.  593.    Ringstead  v.  Young,  Tr.  '  Gw.  537.    Coleman  v.  Baifcer,  £. 

1 708,  1  Wood,  5 10.     1  E.  &  Y.  690.  1 725,  Gilb.  Eq.  Rep.  23 1 .     1  E.  &  Y. 

Hall  T.  Filtz,Tr.  1708,  l  Wood,  5lo.  814.    Gw.  665.    Swinfen  v.  Digbr, 
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Turnips  when  they  are  fed  off  the  ground  by  profitable  cattle  No  tithes  tbaU 
or  sheep  are  clearly  within  the  benefit  of  the  rule  by  which  no  nipTirhere  th!^ 
tithe  of  agistment  is  payable  for  profitable  animals ;  but  when  ^J^fiJ^i^^^^l 
they  are  drawn  and  carried  off  the  ground,  they  are  not  dis-  but  when  puUed 
tinguishable  from  predial  tithes  in  general;   and  therefore,  in  able, although 
such  case,  they  are  titheable,  whether  they  are  sold,'  or  given  to  ^*mikh  cowTor 
unprofitable  cattle,  or  to  milch  cows,  or  other  profitable  animals,  other  profitable 
which  pay  tithes  to  the  parson  *.     So  tithes  shall  be  paid  for  ^.^^  ^^ 
turnips  although  they  are  sown  to  prepare  the  land  for  a  better  a^^e  for  turnips 

,  sown  to  prepue 

crop  of  com;  and  in  such  case  it  seems  to  make  no  difference  thekndfora 
whether  they  are  drawn  and  severed,  or  are  eaten  off  by  unprofit-  "°^  *^™* 
able  cattle  on  the  ground^. 

But  tithes  are  not  due  for  turnips  sown  as  an  aftercrop  upon  No  tithes  ve 
land,  &om  which  com  has  been  cut  and  tithes  paid  of  it  in  the  tum^  so^^as 
same  year.     It  is  true,  that  in  the  case  of  Hall  r.  Filtz,  in  the  ^J^^^j^J^ 
Exchequer  in  I7O8  ^,  tithes  were  decreed  to  be  paid  of  turnips,  al-  com  has  been 
though  it  was  insisted  that  they  were  sown  as  a  second  crop ;  but  gaxneyoir. 
it  does  not  distinctly  appear  by  the  Decree  book  that  tithes  had 
been  paid  of  com  in  the  same  year  in  which  the  turnips  were 
pulled  or  fed;  and  the  defendants  seem  to  have  rested  their  de^ 
fence  principally  upon  the  ground  that  they  were  sown  for  the 
meliorating  and  improvement  of  the  next  year's  crop  of  com.    But 
whatever  may  be  the  extent  of  that  determination,  it  appears,  that 
the  point  was  expressly  raised  by  the  defendant,  in  a  case  which 
occurred  in  the  same  court  in  the  following  year^.     The  judge- 
ment of  the  court,  which  was  pronounced  after  great  deliberation, 
is  stated  in  the  decree  book  in  the  following  terms.     '*  But  as  to 
the  tithe  of  turnips  sown  after  com  reaped,   the  barons  were 
divided  in  their  opinions,  and  took  time  to  consider  further  of 
the  same ;  and  on  the  8th  of  December,  1710,  when  the  cause 


H.  I73I,  Bunb.  314.  2  Wood,  S18. 
2  E.  &  Y.  31.  Gw.  714.  Kirshaw 
V.  IslcB,  H.  1756,  2  Wood,  514.  2 
E.  &  Y.  149. 

*  Eachard  t.  Brown,  supra  ^  Hum- 
phreys V.  Stopher,  supra^  Ring- 
stead  v.  Young,  supra  ^  Hason  v. 
Yallop,  supra  **.    See  ante,  p.  289. 


^  Daniel  v.  TufTnal,  supra  ^  Hall 
▼•  Filtz,  supr^  \  Hason  v«  Yallop, 
supr^  \    Swinfen  y.  Digby,  supra  °. 

•  1st  July,  1708,  1  Wood,  510.  1 
E.  &  Y.  690.    Gw.  606. 

^  Wright  y.  Elderton,  23  July, 
1709,  Decree-book.    1  Wood,  518. 

1  E.  &  Y.  694.     Gw.  607. 
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The  mode  of 
setting  out  the 
tithe  of  turnips. 


Potatoeib  hew 
they  an  to  be 
tithed. 


A  modus  for 
turnips  specifi- 
cally is  void. 


A  modus  for  po- 
tatoes spedfical- 


came  on  to  be  heard,  the  question  was  argued  by  counsel  a  secbnd 
time.  The  court  was  of  opinion  that  tithes  are  not  due  for  turnips 
sown  upon  land  as  an  aftercrop,  where  com  has  been  the  same 
year  cut,  and  tithes  paid  for  the  same,  and  therefore  ordered  that 
the  bill  as  to  the  tithes  of  such  turnips  be  dismissed.^ 

As  to  the  mode  of  setting  out  tithes  of  turnips,  it  seems,  that 
regularly  they  ought  to  be  put  into  heaps,  and  the  tenth  heap  set 
out  for  the  parson ;  but  where,  from  the  smaUness  of  the  quantity, 
that  method  cannot  be  observed,  they  are  to  be  tithed  by  throwing 
out  every  tenth  turnip,  in  a  fair  and  equal  manner;  for  if  the 
small  turnips  be  set  out  for  the  parson,  it  will  be  fraud  ^.  It  was 
also  said  in  the  case  last  referred  to,  that  the  single  turnips  set  out 
for  tithes  ought  to  be  collected  into  one  heap  for  the  parson. 

Potatoes  are  a  small  tithe,  whether  they  are  planted  in  fields 
or  gardens,  and  in  whatever  quantities  they  are  produced  ^.  In 
regard  to  the  manner  in  which  they  are  to  be  tithed,  there  can 
be  no  doubt  that  they  are  titheable  by  measure ;  and  it  has  been 
determined,  that  the  tithes  are  to  be  set  out  before  they  are  re- 
moved from  the  place  where  they  are  dug^. 

With  respect  to  moduses  for  turnips  and  potatoes,  it  seems 
quite  certain,  that  they  may  be  included  in  a  general  modus  for 
small  tithes ;  but  it  has  been  held,  in  two  cases  of  recent  date, 
that  a  modus  for  turnips  specifically  cannot  be  supported,  because 
they  are  of  too  recent  introduction  into  this  country  to  be  the 
subject  of  immemorial  usage  *.  And  it  is  to  be  observed,  that 
the  courts  of  equity  take  notice  of  the  late  introduction  cl 
turnips  and  potatoes,  merely  upon  what  is  termed  general  histori- 
cal evidence,  without  requiring  any  proof  of  the  time  when  they 
were  first  cultivated,  which  indeed  has  never  been  ascertained. 

A  modus  for  potatoes  tilled  in  a  ridge  in  a  field  for  family 
use,  and  not  for  sale,  appears  to  have  been  allowed  by  the  Court 


*  Beaumont  v.  ShHoot,  H.  1766, 
MS.  Gw.  944.    S  £.  &  Y.  226. 

^  Smith  V.  Wyatt,  Tr.  1742,  9  Atk. 
364.     2E.&Y.  91.     Gw.  777. 

*  Bosworth  V.  Limbrick,  M.  1777, 
MB.  Gw.  1 101.    9  E.  &  Y.  310. 

*  See  Crouch  v.  Risdeo,  H.  1670, 


1  Sid.  443.     1  B.  &  Y.  481. 
•  Leyson  v.  Panona,  IV.  IBll,  18 

Ves.  173.    2E.&Y.648.    Gw.1696. 

Layng  v.  Yarfoorougfa,  M.  1817,  4 
IVice,  3S3,  3  E.  ft  Y.  854,  Gw. 
1841. 
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of  Exchequer  in  one  instance  * ;  but  in  a  subsequent  case  in  the  ly  eunot  be 
same  court,  where  the  defendants  insisted  upon  a  modus  of  five  '"^^ 
shillings  for  every  acre  of  potatoes,  it  was  held,  that  potatoes  are 
of  modern  introduction,  and  that  a  modus  for  that  article  speci^^ 
fically  could  not  be  supported  ^. 

But  although  the  courts  of  equity  have  assumed  the  fact,  that  Whether  tnrniiM 
turnips  have  been  introduced  since  the  time  of  legal  memory,  yet  ^encMnLa 
where,  in  an  action  upon  the  statute  of  3  and  3  Edw.  VI.  c.  la  ™  ^^^  ^ 

,  ,  ,  .  fore  the  pemng 

for  not  settincr  out  tithes  of  turnips  and  potatoes,  a  verdict  was  of  thesuuiteaf 

2  and  S  Sda  VI 

found  for  the  plaintiff,  and  the  defendant  moved  the  Court  of  «.  is. 
Common  Pleas  to  set  aside  the  verdict,  upon  the  ground  that  ' 
those  articles  were  not  cultivated  until  after  the  making  of  the 
statute,  and  consequently  the  averment  in  the  declaration,  that 
they  were  yielded  and  were  of  right  due  and  payable  within  forty 
years  before  the  passing  of  the  statute,  could  not  be  supported  ^; 
the  court  said,  that  as  no  evidence  had  been  offered  at  the  trial 
to  prove  that  potatoes  and  turnips  were  not  cultivated  previously 
to  the  statute  of  Edw.  VI.,  they  could  make  no  such  presumption 
against  the  justice  of  the  case,  even  though  such  a  &ct  might 
be  asserted  by  persons  who  had  written  upon  the  subject.  They 
added,  that  whatever  might  be  the  case  with  respect  to  potatoes, 
their  own  information  led  them  to  believe,  that  turnips  were  in 
cultivation  in  this  country  before  the  statute  of  Edw.  VI.,  and  they 
refiised  the  application  '. 

4.  FuEzs  AND  Broom. 

Furze  and  broom  are  titheable  of  common  right  when  they  Furze  and 
are  cut  and  sold  ^ ;  but  according  to  the  doctrine  of  the  text  writers,  titheaUe  when 


*  Boscawen  v.  Roberts,  Tr.  1768,  8 

Wood,  174.  3  £.  &  Y.  328.  Gw.  946. 

^  Layng  v.  Yarborough,  M.  1817, 4 

Pricey  383.  3  B.  &  Y.  854.  Gw.  1841. 

*  As  to  the  necesdty  of  this  aver- 
menty  see  Butt  v.  Howard,  Tr.  1831, 
4  Bam.  &  Aid.  655.  sE.  &Y.  1061. 
Gw.  3030. 

*  Hallewell  v.  Trsqppes,  Tr.  1806, 8 
New.  Rep.  173.  3  fi.  &  Y.  553. 
Gw.  1639. 


•  Mascall  v.Price,  Tr.  1614,  l  Ro.. 

08.  63.  176.  1  E.  &  Y.  325.  Rooket 
y.  Gomershall,  E.  1633,  Litt  Rep. 
367.  1  £.  &  Y.  375.  Page  y.  Lawe, 
M.  1654, 1  Wood,  11.  Biggsy.Mar- 
tin,  Tr.  1694, 1  Wood,  331.  l  E.  & 
Y.  585.  Hayward  y.  Archer,  E.  1698, 
1  Wood,  384.  Rofl^  y.  Harding,  M. 
1713, 8  Vin.  Abr.  591.  pL  91.  l  E. 
&  Y.  705.  Gw.  610.  Bleonerhasset 
V.  Shelley,  H.  J715,  1  Wood,  41. 
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they  are  burned    which  is  Supported  by  a  long  series  of  direct  and  analogous  deci- 
sions, they  are  not  liable  to  tithes  when  they  are  burnt  in  a  house  of 


house  or  used 
for  husbandry 
purposes  in  the 
same  parish. 


husbandry,  or  used  for  sheep  pens,  or  for  burning  of  lime  for  ms- 
nure,  or  other  purposes  of  husbandry,  within  the  same  parish  m 
which  they  are  cut  ^  :  but  if  used  for  those  purposes  in  another 
parish,  they  are  clearly  titheable  ^.  It  should  however  be  oh- 
served,  that  it  has  been  held  by  Lord  Chief  Baron  Alexander,  in 
a  recent  case,  that  wood  used  for  hedges,  hop-poles,  hurdles,  and 
land  draining  oti  a  farm,  and  for  ftiel  in  the  farm-house,  is  not 
exempt  from  tithes  by  the  common  law,  but  may  by  custom  ^ 
And  therefore  if  the  case  alluded  to  were  rightly  determined,  itn^ 
cessarily  follows,  that  the  exemption  of  fiirze  used  for  such  pur- 
poses, resting  as  it  does  upon  the  same  principle,  namely,  the  im- 
provement  of  husbandry,  cannot  be  maintained.  But  the  exemption 
of  furze,  wood,  and  various  other  articles,  when  they  are  so  employ- 
ed, seems  too  strongly  supported  by  the  authority  of  thepreviouslj 
decided  cases  ^,  and  the  opinions  of  the  text  writers,  to  beoTer- 
tumed  by  a  single  determination  to  the  contrary.  Indeed,  the 
doctrine  laid  down  in  the  case  in  question  tends  to  the  utter 
subversion  of  a  great  and  equitable  principle  of  the  law  of  tithes. 


Phillips  v.  Symes,  Tr.  1724,  2  Wood, 
228.  Bunb.  171.  1  E.  &  Y.  soo. 
Gw.  654;  Penfold  v.  Bartley,  Tr. 
1771,3  Wood,  35 1 .  Ellis  y.  Fenuor, 
H.  1772,  3  Wood,  381.  MS.  Gw. 
1022.     3E.&Y.  1242. 

^  Austyn  v.  Lucas,  E.  1598,  Cro. 
El.  609.  1  E.  &  Y.  142.  Dr.  Wats's 
case,  £•  1676,  3  Keb.  635.  1  £.  &  Y. 
508.  Dowdeswell  v.  Barker,  Tr. 
1700,  Dodd's  MS.  193.  1  E.&Y. 
637.  Roffe  V.  Harding,  M.  1713,  8 
Vin.  Ab.  591.  pi.  31.  1  E.  &  Y.  705. 
Gw.  610.  Penfold  y.  Bartley,  Tr. 
1771, 3  Wood,  351.  EUis  y.  Fermor, 
Hil.  1772,  3  Wood,  381.  MS.  Gw. 
1022.  3  E.  &  Y.  1242.  See  l  Ro.  Abr. 
644.  Z.  pi.  5.  Degge,  P.  2.  C.  12. 
Godolph.  390.  Wats.  992.  Gibs.  680. 
Wood's  Inst.    164.      Boh.    19.  62. 


Cunningfa.  87.  Toller,  84.  Coo. 
Dig.  Tit.  Dismes.  H.  4.  Bac.  Abr. 
Tit.^  Tithes,  B.  5.  2  Danr.  Abr. 
Tit.  Dismes,  597.  3  Bun's  £.  U 
445.  For  the  cases  and  sothorities 
on  the  subject  generally,  see  the 
subsequent  chapter  of  this  tieaost, 
relating  to  articles  exempted  on  the 
ground  of  the  improyement  of  bus- 
bandry.  The  whole  question  is  then 
considered,  but  principally  as  it  silects 
wood  used  for  purposes  of  husbaodi; 
and  fuel  in  the  farm-house. 

^  Ellis  y.  Fermor,  H.  1778,  S 
Wood,  381.  MS.  Gw.  1022.  si 
&  Y.  1242. 

•  Willis  y.  Stone,  Exch.  Cb.  June 
6,7,1826.  Jan,  24,  1827.  1  Y.* 
Jery.  262. 

^  See  supra*. 
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Hemp  and  ilax  are  small  tithes^ ;  but  they  are  not  titheable  in  Pecuniary  com- 
kind,  for  by  the  statute  of  11  and  12  W.  III.  c.  16^.  made  per-  Sf ^riiamc^  for 
petual  by  the  statute  1  Geo.  I.  stat.  2.  c.  26.  s.  2.,  the  sum  of  ^^^^®"P 
five  shillings,  and  no  more,  is  directed  to  be  paid  for  every  acre  of 
hemp  and  flax  before  they  are  carried  off  the  ground,  and  so  pro- 
portionably  for  more  or  less  ground,  for  the  recovery  of  which 
sum  of  money,  the  parson,  vicar,  or  impropriator,  shall  have  the 
common  and  usual  remedy  allowed  by  the  laws  of  the  land;  but 
this  act  is  not  to  extend  to  charge  any  lands  discharged  by  any 
modu8  decimandi^  ancient  composition,  or  otherwise  discharged 
of  tithes  by  law. 

A  similar  temporary  provision  in  favour  of  the  cultivation  of  Madder. 
madder  was  made  by  the  statute  of  5  Geo.  III.  c.  18.  which  has 
not  been  renewed,  and  therefore  it  is  now  titheable  in  kind ;  but 
nothing  is  said  in  the  books  as  to  the  manner  in  which  the  tithes 
are  to  be  set  forth. 

Woad,  another  article  used  by  dyers,  is  in  its  nature  a  herb,  Woad. 
and  therefore  is  a  predial  small  tithe,  and  tithes  are  payable  of 
the  second  as  well  as  of  the  first  cutting  ^ ;  teasels  **,  which  are  Teasels, 
plants  used  by  clothiers  in  dressing  cloth ;  and  safiron  ^  are  also  Sai&on. 
smaU  tithes;  but  it  does  not  appear,  that  the  precise  method  of 
tithing  any  of  these  articles  has  ever  been  judicially  deter- 
mined. 

6.  Honey. 

Honey  is  a  predial  tithe;  but  no  satisfactory  reason  can  be  Honey. 
given  for  assigning  it  to  that,  nor  indeed  to  any  of  the  three  natural 


*  Noah  Webb's  case,  14  Jac.  1 
Ro.  Abr.  643.  Wharton  v.  Lisle,  Tr. 
1693»  Skin.  841.356.  Comb.  SOl. 
209.  Carth.  S63.  IS  Mod.  41.  1  E. 
&  Y.  579. 

^  The  first  statute  on  this  fubject 
was  3  W.  and  M.  c  3.,  made  for  seven 
years,  by  which  the  rate  of  payment 
per  acre  was  four  shillings. 

*  Udall  V.  Tindal,  H.  1625,  Cro. 


Car.  28.  Hutt.  27.  l  E.  &  Y.  339. 
Norton  ▼.  Clarke,  Tr.  1627,  MJSS. 
Calth.  s  E.  &  Y.  1211.  Gw.  428. 
See  Andrews  v.  Lane,  MS.  Bridg. 
1  E.  &  Y.  877.  Gw.  473. 

^  Hunt  y.  Codrington,  Tr.  1700, 
Dodd's  MS.  192.  1  Wood,  891.  1 
E.  &  Y.  636. 

*  Bedingfield  v.  Peak,  E.  1596, 
Owen,  74.  1  £.  &  Y.  lis.  Gw.  166. 
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Bees  are  not 
titheable. 

Modiuet  for 
honey. 


divisions  of  tithes*.  However,  thoe  is  no  doubt  that  honey  and 
wax  are  titheable  of  common  right  ^^  the  honey  by  meaanie  or 
weight,  and  the  wax  by  weight.  But  no  tithes  are  payable  for  the 
tenth  swarm  of  bees,  because  they  axe  fens  natures  ^. 

It  is  a  good  modus  to  pay  twopence  for  every  hive  or  butt  of 
bees  burnt  or  broken  within  the  parish,  and  titheable  places,  in 
lieu  of  all  tithes  of  the  honey  and  wax  thence  oomii^  and  arising^ ; 
or  a  ^^  loake^  hen  on  St.  Thomases  day,  in  lieu  of  the  tithes  of 
honey,  hearth-wood,  and  apples  ^;  or  a  penny  for  every  swarm  of 
bees  ^ ;  or  twopence  yearly,  in  lieu  of  all  tithes  of  bees,  honey, 
and  wax  ^.  As  honey  is  a  predial  tithe,  it  seems,  that  on  general 
principles,  a  modus  for  the  tithes  of  a  garden  or  orchard  would  in- 
clude the  honey  of  hives  placed  in  such  garden  or  orchard  **. 

7-  Hops. 

It  has  been  already  stated,  that  hops  are  small  tithes,  whether 
they  are  planted  in  gardens  or  fields  '•  In  respect  to  the  mode  of 
setting  out  the  tithes  of  this  valuable  and  important  article  of 
cultivation,  it  was  for  a  long  time  the  subject  of  much  contro- 
versy, whether  the  tithes  were  to  be  set  out  by  the  tenth  hill,  or 
by  the  pole,  or  by  the  bushel  ^ ;  but  it  is  now  settled,  that  hops 
are  not  to  be  tithed  until  after  they  have  been  picked  from  the  bine, 
and  the  tithes  are  to  be  set  out  by  every  tenth  bushel  or  mea- 
Hopi  are  of  mo-  sure,  after  the  picking,  and  before  they  are  dried '.     And  it  has 

dern  introduc- 


Hops  are  to  be 
tithed  by  mea- 
sure after  they 
have  been 
picked. 


*  Thompson  ▼•  Comfort,  Tr.  1616, 
Hob.  192.  1  E.  &  Y.  35S.  Anon.  E. 
1 CZ6,  Cro.  Car.  403.     1 E.  &  Y.  S8S. 

^  Langford's  case,  11  Car.  1  Rol. 
Abr.  651.  pi.  15*  Barfoot  ▼.  NortoDy 
M.  1640^  Cro.  Car.  559.  l  £.  &  Y. 
999,  Godolpb,  389<  Toller,  1S4. 
Bohun.  155. 

*  Langford'scaae,  flupni^ 

^  Gould  y.  Pearoe,  H.   17S5,  9 

Wood,  9S3.     1  E.  &  Y.  806. 

*  Bursksd  ?.  Spencer,  E.  1758,  9 

Wood,  581.     9E.&Y.65.   Gw.  740. 

<  Smitluoa  v.  Dodion,  M.  1724, 9 
Mod.  117.    1E.&Y.  801. 


«  Reynall  v.  Wills,  H.  1725,  2 
Wood,  244.     1  E.  &  Y.  808. 
^  See  Nicholas  v.  Elliott,  H.  1710| 

1  Wood,  524. 

^  Ant^  pp.  45.  58. 

^  See  Ledgar  v.  Laogley,  E.  1666, 

2  Keb.  25,  86.  1  Sid.  283.  1  K  & 
Y.  448,  Crouch  y.  Risden,  R  1670, 
1  Sid.  445.  1  E.  &  Y.  481.  Gw. 
522.  Gee  y.  Pearch,  M.  1698,  i 
Wood|5S6.  Dodd'sMai86,  x  £• 
&  Y.  632.     Gw.  565. 

1  Stedmaa  y.  Lye^  1  Ld.  Bajm. 
S04.  1E.&Y.6S7.  Geey.Patfcfa, 
fupra  K    Gee  y.  Perch,  EL  1704,  i 
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been  decided,  that  this  general  or  common  law  rule  of  tithing  tion^uidthere^ 

.*  ,,_  ^  •    3  T.  11  A  fore  cannot  be 

cannot  be  contravened  or  vaned  by  any  local  usage  or  custom,  ^^  ,u|,ject  of 
as  a  custom  to  set  out  the  tenth  hill  or  pole  standing ;  for  the  ^^  iinmemoriai 

^  ^  *  °  usage  or  cua- 

courts  both  of  law  and  equity  take  judicial  notice  that  hops  were  tom. 
not  introduced  into  this  country  until  after  the  time  of  legal  me> 
mory,  and  consequently  cannot  be  the  subject  of  any  immemoiial 
custom  *.  Some  doubts  have  been  suggested,  in  a  previous  chapter 
of  this  work  '^y  as  to  the  correctness  of  the  doctrine  that  a  mere  ma- 


Wood,  496.  Dodd't  MS.  200.  1  £. 
&Y.-658.  Gw.581.  Bliss  y.Chand- 
ler»  Tr.  1790,  1  Wood,  146.  i  E.  & 
Y.  757.    Gw.  625.    Sneyd  v.  Unwin, 

H.  1740,  2  Wood,  403.     2  £.  &  Y. 

S4.  Gw.  774.  Sneyd  v.  Unwin, 
Tr.  1752,  2  Wood,  477.  2  E.  &  Y. 
127.  Walton  V.  Tyers,  H.  1753,  2 
Wood,  483.  5  Bro.  P.  C.  99.  2  £. 
&  Y.  137.  Gw.  841.  Knight  v.  Hai- 
sey,H.  1797.  7  T.  R.  86.  2  Bos.  & 
Pul.  172.  8  Bro.  P.  C.  233.  2  £.  & 
Y.  438.     Gw.  1531. 

*  Crouch  ▼.  Risden,  H.  1670,  1 
Ventr.  61.  2  Keb.  612.  1  Sid.  443. 
1  E.  &  Y.  481.  Gw.  522.  Gee  y. 
Pearch,  M.  1698,  Dodd's  MS.  186.  1 
£.  &  Y.  633.  Gw.  663.  Knight  V. 
Halsey,  supra  K  In  these  cases  it  was 
said,  that  hops  were  first  introduced 
into  England  in  the  rvgn  of  Queen 
Elizabelh;  but  it  u  probable,  that  they 
weie  cultivated  in  this  country  long 
befofe  that  period.  The  hop  is  an 
indigenous  plant,  and  its  qualities  are 
so  obvious,  that  it  is  scarcely  credible, 
that  they  could  have  remabed  unno- 
ticed lor  any  length  of  time  after  the 
^scovery  of  beer,  which  has  been 
known  in  England  from  the  remotest 
periods.  Beer  u  mentioned  in  Dcxyms- 
day4K>ok,  and  appears  by  the  statute 
called  jMmaa  pami  M  cerviiUe,  made 
A.  D.  1266,  to  have  been  in  general 


use  in  the  reign  of  Henry  III.  Lord 
Coke  dtes  12  Ed.  IV.  c.  8.  as  to 
those  who  had  purchased  licences  pa- 
tent to  be  correctors  of  ale,  beer, 
wine,  &c.,  and  has  this  note  in  the 
margin  of  the  4  Inst.  262,  ^  iVbIa,  by 
this  appeareth,  that  beer  is  not  of  such 
late  time  as  some  suppose.  See  also 
Rot.  Pari.  4.  H.  4.  No.  5  J.  Beer  and 
ale  mentioned  to  be  then  in  Calise. 
Beer  is  a  Saxon  word,  heir,  and  beer 
is  within  the  word  cerviiia,  in  the  an- 
cient statutes.  For  it  is  but  the  put- 
ting a  new  button  to  an  old  coat,  viz. 
hops  to  malt  and  water,  to  make  it 
continue  the  longer."  In  Chapman 
V.  Smith,  Lord  Hardwicke  says,  they 
were  probably  known  and  existed  be- 
fore the  time  of  Queen  Elizabeth, 
though  in  small  quantities;  it  was 
also  said  in  the  same  case,  that  iheit 
is  a  statutein  Henry  the  Eighth's  time 
prohibiting  them  at  a  venomous  weed. 
But  the  last  statement  seems  erro* 
neous.  The  growth  of  hops  is  en- 
couraged by  the  statute  of  5  and  6 
Ed.  VI.  c.  5.  It  appears,  however,  by 
the  statute  of  1  Jac.  c.  18.  that  they 
were  then  imported  in  large  quaad« 
ties. 

^  See  ant^  168.  And  in  addition 
to  the  authorities  there  dtedi  see 
Anon.  Tr.  1622.  Winch.  S3,  l  B. 
&  Y.  S25. 
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Seeds  are  uni- 
versally small 
tithes. 


Rape  seed. 

Turnip  seed. 

Clover  seed. 

Tares  are  a 
great  tithe. 


dus  exponendi  must  luiYe  existed  fiom  time  immemorial,  according 
to  the  strict  notion  of  law  in  regard  to  customs  and  jM^scriptions 
in  general,  and  the  period  whoi  hops  were  first  cultivated  has 
never  been  satisfactorily  ascertained ;  but  it  is  now  too  late  to  dis- 
pute the  proposition,  that  hops  are  of  modem  introduction^,  and 
for  that  reason  cannot  be  the  subject  of  ainodtM  dewnandi,  in  dis- 
charge of  tithes  in  kind.  But  they  may  bo  induded  in  a  gi^nefal 
modus  for  all  small  tidies* ;  or  in  a  modus  for  a^i^ea^ ;  and, 
as  it  seems  with  great  proprie^,  for  hops  were  originally  grown 
in  gardens,  and  hop  grounds,  of  whatever  extent,  are  very  gwe- 
rally  called  gardens  at  the  present  day. 

8.  Seeds. 

Seeds  are  universally  accounted  small  tithes,  whether  the  arti- 
cles by  which  they  are  produced  are  great  or  small  tithes,  as  in 
the  ease  of  clover  and  other  natural  or  artificial  grasses,  which,  if 
they  are  cut  for  the  sake  of  the  stalk,  are  great  tithes  ^.  The  prin- 
cipal artides  comprehended  in  the  denomination  of  seeds,  are  rape 
seed,  cole-seed,  turnip  seed,  and  clover,  and  other  grass  seeds. 
But  tares,  as  to  which  some  doubts  have  been  entertained,  are 
considered  as  belonging  to  the  genus  of  grain,  and  consequently 
are  great  tithes^.  In  respect  to  the  mode  of  setting  out  the 
tithes  of  these  articles,  it  has  been  determined,  that  the  tithe  of 
dover  seed  must  be  set  out  in  the  stalk  in  the  field,  and  not 
after  it  is  threshed ' ;  but  the  precise  manner  of  setting  out  the 

*  Crouch  y.  Risden,  H.  1670,   1     a  E.  &  Y.  1882.    MS.  Gw.  1173. 


Ventr.  61.    8  Keb.  61S.    1  Sid.  443. 

1  E.  &  Y.  481.    Gw.  522. 

*  Alfrey  V.  Mill,  Tr.  1628,  Litt. 
Rep.  151.    1  E.  &  Y.  367. 

•  Wallis  V.  Pain,  H.  1738,  Com. 
Rep.  633.  Bunb.  344.   2  Wood,  382. 

2  £.  &  Y.  67.  Gw.  749.  Sims  ▼. 
Bennett,  H.  1760,  MS.  Gw.  874.  5 
Bro.  P.  C.  586.  8  E.  &  Y.  172. 
Claike  y.  Stapler,  H.  1766,  3  Wood, 

121.      8  E.  &  Y.   812.      Gw.    926. 

Cartwright  y.  Bailey,  M.  1766,  a 
Wood,  146.  Gw.  938.  Jeremy  y. 
Strangeways,  Tr.  1779, 4  Wood,  587. 


Donnan  y.  Currey,  E.  1S17>  1  Wil& 
Exch.  Rep.  46.  3  £.  &  Y.  817.  4 
Price,  109.  Gw.  1828.  As  to  rape 
seed,  see  Robinson  v.  Brooke,  H.  I6S  i, 
Ceeley's  Rep.  MS.  50.  MS.  Bri^gm. 
360.  1  E.  &  Y.  374.  Gw.  471. 
Fish  y.  Wimberley,  H.  1683, 1  Wood, 
282.  1  E.  &  Y.  540.  Gw.  538. 
And  see  ante,  p.  44. 

'  Dawes  y.  Benn,  Tr.  1823.  3  DowL 
&Ryl.  122.  3E.&Y.1106.  1  Barn. 
&Cres.  751.  Gw.8061. 

*  Lloyd  y.  Bendey,  M.  1774,  MS. 
Gw.  1615.    8  E.  &  Y.  891. 


aECT.  II.]        THINOe  TITHSABLB  OF  COMMON   BIGHT.  ^37 

tithes  of  this  and  other  seeds  in  general  has  not  been  defined ; 
and  therefore  it  must  be  regulated  by  general  principles  and 
the  usages  of  husbandry.  Dr.  Bam,  who  describes  the  method  Mode  of  titMng 
of  eultiTating  rape  seed  very  minutely,  says,  that  it  is  usual  "^ 
for  the  occupier  of  the  land  to  agree  with  the  owner  of  the  tithe, 
for  the  tithe  of  rape  seed  at  so  much  an  acre,  and  as  to  the  mode 
of  tithing  it  in  kind,  he  adds,  that  the  better  opinion  seems  to  be, 
that  it  should  be  set  out  by  measure  in  the  field,  after  it  is  threshed 
and  dressed,  as  from  the  manner  of  its  cultivation,  the  owner  of  the 
tithe  cannot  sooner  remove  it  from  the  land,  and  as  he  has  no 
right  to  enter  upon  the  land  for  any  other  purpose  than  to  take 
away  his  tithe,  which  in  this  case  is  not  capable  of  being  taken 
away  before  it  is  threshed  and  dressed*.  But  it  is  apprehended 
that  this  statement  of  the  mode  of  tithing  rape  seed  is  founded  in  . 
error,  and  that  the  reason  assigned  for  compelling  the  occupier 
to  perform  the  extraordinary  labour  of  threshing  and  dressing 
the  seed  for  the  benefit  of  the  tithe  owner,  proceeds  upon  a  mis- 
taken conception  of  the  law ;  for  if  the  seed  cannot  be  safely  re- 
moved in  the  stalk,  then  it  seems  quite  clear  that  the  owner  of 
the  tithes  has  the  same  right  to  thresh  and  dress  it  in  the  field, 
.as  he  has  to  make  his  tithe  grass  into  hay  in  the  meadow  in  which 
it  is  produced. 

Lastly. — Acorns  and  mast  of  trees  are  titheable  when    they  Acorniand 
are  gathered  and  sold  ^,  but  when  they  fall  and  are  eaten  by  hogs, 
no  tithes  shall  be  paid  ^. 

*  3  Eccl.  L.  444.  Ro.  100.  1  £.  &  Y.  234.  S.  C.  Anon. 

^  Reynold's  caae,  Tr.  1604,  Moo.  Tr.  16S7,  Hetl.  S5.    1  E.  &  Y.  358, 

763.    1  £.  &  Y.  160.     8  Inst.  643.  Litt.Rep.  40.     Gw.  438. 

Liford's  case,  E.  1614, 11  Co.  48.    1  *  Anon.  Tr.  16S7,  HetU  95.    1  E. 

£.  &  Y.  152.    Stampe  v.  Clinton,  1  &  Y.  358.    Litt  Rep.  40.    Gw.  4S8. 
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SECTION  IIL 

Of  mixed  tithes,  viz.  mUk,  wool,  calves,  lambs,  colts,  pigs,  eggs,  ^. 

It  has  been  already  mentioned,  that  all  mixed  tithes  whatever, 
are  small  tithes.  The  titheable  matters  comprised  in  this  divi- 
sion of  tithes  are :  1.  Milk.  2.  Wool.  3.  The  young  of  animals, 
namely,  lambs,  pigs,  calves,  and  colts.  4.  The  eggs  of  hens, 
ducks,  geese,  and  other  tame  and  domestic  fowls,  and  poultry; 
for,  except  in  the  case  of  pigeons,  the  young  chickens  and  fowls 
are  not  titheable  imless  by  special  custom. 

1.  Milk. 

How  the  tenth  Milk  is  a  titheable  article  of  great  importance,  but  from  the 
due  for  tiUie^s  J^atiure  of  the  subject,  the  tithing  of  it  in  kind  is  extremely  difficult 
to  be  Mcertained  ^^^jj  inconvenient  to  the  tithe  owner  as  well  as  to  the  farmer,  and 

and  apportioned.      .  ,  ^  ,  ,  . 

gives  rise  to  many  disputes  and  controversies  which  can  scarcely 
be  obviated,  but  by  mutual  accommodation  and  a  reasonable  com- 
position between  the  parties.  The  common  law  mode  of  computing 
and  apportioning  to  the  parson  his  tenth  part  of  the  quantity  of 
milk  produced,  was  not  settled  until  a  comparatively  recent  period. 
Formerly  it  was  supposed,  that  the  tithe  was  payable  either  by 
giving  to  the  parson  the  tenth  quart,  or  measure,  of  each  meal,  or 
the  whole  of  every  tenth  meal.  Afterwards  it  seems  to  have  been 
agreed,  that  the  tithe  owner  was  entitled  to  the  whole  of  the  tentb 
meal ;  because  the  payment  of  the  tenth  part  of  each  meal)  al- 
though it  appears  to  be  the  regular  mode,  would,  by  oceasioniB{ 
so  many  tithings,  subject  the  parson  to  very  great  mceB▼eBiellee^ 
Then  it  was  doubted,  whether  the  parson  ought  to  have  eveiy 
The  whole  of  tenth  milking  only,  or  the  whole  milk  of  the  tenth  day.  But  at 
and  evenirw**  length,  partly  upou  the  same  principle  of  inconvenience  which  led 
miilring  of  every  ^  ^g  substitution  of  the  wholc  of  cvcry  tenth  meal  for  tithes,  in- 

tenth  day » to  ''  , 

be  tet  out  for      Stead  of  the  tenth  part  of  each  meal,  and  partly  upon  the  groono, 

that  there  is  a  material  difference  between  the  quantities  of  the 

■  SeeGeev. Perch.E.  i704,Dodd'g     v.  Norton,  Tr.  1716,  2  Wood,  46.  » 
MS.  200.    1  E.  &  Y.  660.    Dobson     E.  &  Y.  725. 
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tnoming^s  and  eyening^s  milkings;  it  was  detennined  by  the 
Court  of  Exchequer,  in  the  case  of  Bosworth  v.  Limbrick  *,  that 
the  parson  is  entitled  to  the  whole  meal  of  the  morning,  and  the 
whole  meal  of  the  evening  of  every  tenth  day ;  and  they  decreed 
«ii  account  of  the  tenth  moming^s  and  the  tenth  evening'^s  meal 
with  costs.  Two  of  the  defendants  appealed  from  this  decree  to 
the  House  of  Lords,  but  the  Lords  adjudged,  that  the  appeal 
should  be  dismissed,  and  the  decree  complained  of  affirmed;  and 
therefore  the  common  law  mode  of  apportioning  the  tithe  of  milk 
must  be  considered  as  finally  settled,  according  to  the  rule  laid 
down  by  the  determination  of  the  Court  of  Exchequer. 

But  although  in  the  case  last  referred  to,  the  court  decreed  The  panon  W 
the  defendant  to  account  for  the  whole  milk  of  the  morning  ni^eenSi  and 
and  evening  of  the  taith  day,  yet  it  seems,  that  the  true  prin-  ^^^^  ^^'^ 
ciple  of  the  determination  is,  that  the  nineteenth  and  twentieth  computaUon 
meals  are  due  to  the  parson,  and  that  where  cows  are  milked  for  time  of  milking 
the  first  time  in  the  evening,  the  parson  will  be  entitled  to  the  ^^  ^^^^ 
whole  meaTs  milk  of  the  evening  of  the  tenth,  and  the  morning 
of  the  eleventh  day ''. 

It  has  been  determined  by  the  House  of  Lords,  on  an  appeal  The  whole  tenth 
from  the  Court  of  Exchequer,  that  the  parson  is  entitled  to  the  thd'e^hlrf'^*'** 
whole  tenth  day's  milking  of  the  whole  herd  collectively,  and  that  *^  coifcKtive- 
the  parishioner  cannot  insist  upon  setting  out  the  tenth  day''s  milk  out  for  utbe^ 

and  not  th« 


*  M.  1777,  MS.  Gw.  1101.  7  Bro. 
P.  C.  57.  3  £.  &  Y.  SIO.  See  Sil- 
yerlocke  y.  Isles,  £.  1678}  I  Wood, 
176.  Doddv.  Ingleton,  H.  1678,  1 
Wood,  188.  T.  Raym.  277.  1  Freem. 
329.  1  E.  &  Y.  516.  Gw.  527. 
HiliT.Vsux,  M.  1698,  1  Ld.  Raym. 
358.  1  £.  &  Y.  629.  Ekins  ▼. 
Bridges,  £.  1709,  1  Wood,  416.  1 
E. & Y.  651.  Geey.  Perch,  E.  1704, 
Dodd's  MS.  200.  1  £.  &  Y.  660. 
DobsoD  V.  Norton,  Tr.  1 7 1 6, 2  Wood, 
46.  1  E.  &  Y.  725.  Bate  v.  Sprak- 
ling,  Bunb.  20.  2  Wood,  86.  1  iS. 
&  Y.  735.  Gw.  618.  Dodson  y. 
OUyer,  E.  1720,  Bmsb.  160.  2  Wood, 


143.  1  E.  &  Y.  754.  Gw.  628. 
Someryillcy.  Wise,  Tr.l726, 2  Wood, 
263.  1  E.  &  Y.  822.  Gw.  671. 
Brinklow  y.  £dnionds,  M.  1731,  2 
Wood,  314.  2E.&Y.  30.  Gw.711. 
Carthew  y.  Bdmonds,  Tr.  1749,  Amb. 
72.  2E.  &Y.  121.  Gw.  826.  But 
see  the  statement  of  the  case  in  Gw. 
1114.  Erskine  y.  Ruffle,  M.  1769, 
MS.  Gw.  961.     3  Wood,  240.     2  E. 

&  Y.  235.  Hutchins  v.  Full,  Tr. 
1 780, 4  Wood,  1 SS.  7  Bro.  P.  C.  78. 
2  E.  &  Y.  344.  Gw.  1200.  See  also 
Wflkins's  Anglo-Saxon  laws,  fo.  191. 
*  By  Eyre,  B.  in  Bosworth  y.  Lim- 
brick, MS.  Gw.  1115.    Supi^. 
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tenth  day*s  milk 
of  eacli  cow,  as 
the  cows  are 
successively 
brought  to  the 
pail. 


Jlow  the  tithes 
of  milk  are  to 
be  SL't  out. 

The  pnrson 
must  fi  tch  the 
lithe-milk  from 
the  usual  place 
of  milking. 


By  special  cus- 
tom the  parishio- 
ner mav  be 
bound  to  carry 
th3  lithe-milk  to 
the  patson*s 
house. 

A  custom  to 
carry  the  tithe- 
milk  to  the  par- 
sonage is  a  good 


of  each  cow  separately,  beginning  his  computatibn  fifom  the  time 
when  such  cow  first  came  to  the  pail*.  It  should,  however, be 
observed,  that  no  rule  appears  to  have  been  laid  down  as  to  the 
time  of  beginning  the  computation  of  the  day''8  milkings  of  the 
whole  herd ;  but  it  was  stated  in  the  case  of  the  respondents  in 
the  appeal  in  Bosworth  v.  Limbrick,  that  the  attempt  of  the  ap- 
pellants to  make  one  and  the  same  day  to  be  successively  and  per- 
petually the  tithing  day  of  milk  for  all  the  fiurmers  in  the  parish, 
where  nearly  four  hundred  cows  were  milked  daily,  was  ill^al,  m  it 
would  be  {productive  of  vast  expense,  trouble,  and  distress  to  the 
tithe  ov/ner. 

According  to  the  established  mode  of  tithing  milk,  the  parish- 
ioner is  to  milk  the  cows  into  his  own  pails,  or  vessels,  at  the 
usual  place  of  milking,  and  in  the  usual  manner :  but  he  is  not 
bound  to  carry  the  tithe  tnilk  to  the  house  of  the  parson.  The 
parson  is  obliged  to  fetch  the  milk  away  from  the  milking  place  in 
his  own  pails,  within  a  reasonable  time  ^ ;  and  if  he  do  not  fetch  it 
away  before  the  parishioner  has  occasion  for  his  pails  or  vessels 
for  the  next  milking  time,  the  parishioner  may  justify  the  poiiriog 
of  tlie  milk  upon  the  ground  ^. 

But  although,  as  it  has  been  seen,  the  parson  is  obliged  to  send 
for  the  tithe  milk,  yet,  by  special  custom,  the  parishioner  may  be 
bound  to  carry  it  to  the  parsonage*hou8e,  or  to  the  churcb-porch, 
or  to  such  other  place,  for  the  use  of  the  parson,  as  may  be  point- 
ed out  by  the  custom  *'. 

And  such  a  custom,  as  it  imposes  more  labour  upon  the  pa- 
rishioner than,  by  law,  he  is  bound  to  perform,  is  a  good  con- 
sideration in  support  of  a  modus  to  pay  less  than  the  tenth  put 


•  Hutchins  V.  Full,  Tr.  1780,  4 
Wood,  155.  7  Bro.  P.  C.  78.  2  E. 
&  Y.  344. 

*>  Hill  V.  Vaux,  M.  1698,  i  Ld. 
Raym.  55S.  1  £.  &  Y.  629.  Ekins 
V.  Bridges,  E.  1703,  1  Wood,  416.  1 
E.  &  Y.  651.  Dodson  v.  Oliver,  E. 
1720,  Bunb.  160.  2  Wood>  143.  1 
E.  &  Y.  754.  Gw,  623.  Carthew  v. 
Edwards,  Tr.  1749,  2  E.&  Y.  121. 


Gw.  826.  And  see  S.  C.  cHed  in 
Bosworth  V.  Limbrick,  Gw.  1114. 
Erskine  v.  Ru£3e,  M.  1769,  MS.G*. 
96 1 .  3  Wood,  240.  8  E.  &  Y.  235. 
Bedle  v.  Miller^  A.  D.  1690,  dtedio 
S.C. 

*'  Dodson  V.  Oliver,  wapn  \  l^ 
V.  Mason,  E.  1784,  4  Wood,  257. 

«  Dodd  V.  Ingleton,  H.  1678,  i 
Wood,  188.  T.Raym.  277.  iFVeeai 
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of  thd  milk  in  kind.     Both  these  points  are  very  clearly  illus-  consideration  to 
trated  in  the  two  following  cases.   In  one  of  these  cases,  a  custom  tenth  of  the  **  * 
was  ^l^ed  to  s^  out  the  whole  meal  of  milk  on  the  9th  day  of  '^^^- 
May,  at  night,  and  on  the  10th  day  of  May,  in  the  morning,  and  pay  tith  "mUk 
so  upon  every  ninth  day,  till  a  lamb  yeaned  in  the  parish,  in  the  *?g^* PJ[^ \sMu 
next  year  following,  is  heard  to  bleat,  such  milk  to  be  sent  for  by  unless  the  pa- 
thc  vicar,  in  satisfaction  of  all  tithes  of  milk ;  but  the  custom  was  bound  by  the 
declared  void,  for  during  the  part  of  the  year  in  which  the  mo-  ^^reThM  the 
dns  was  payable,  it  gave  the  parson  no  more  than  a  tenth,  which  J*^  requires  for 
he  ought  to  have  through  the  whole  year ;  and  a  man  cannot  pre-  tiie  parson. 
scribe  less  of-  the  same  thing,  but  ought  to  prescribe  to  pay  some 
other  thing  in  lieu  of  it,  or  to  pay  it  in  some  other  manner  than 
%he  law  prescribes,  so  that  the  paf'son  has  a  benefit  by  it.     And 
Holt,  Chief  Justice,  said,  that  the  parishioner  is  not  obliged  to  de^ 
liver  his  tithe  milk,  either  at  the  vicarage-house,  or  the  church- 
porch,  but  only  to  set  it  out ;   and  therefore,  if  this  had  been  the 
modus,  it  would  have  been  good  ^.     In  the  other  case  alluded  to, 
a  custom  that  tithe  milk  should  be  paid  every  ninth  night  and 
every  tenth  morning  after  Easter  Monday,  till  the  first  lamb  is 
yeaned  alive  after  New  Year'^s  day,  such  milk  to  be  delivered  at 
a  certain  place  in  the  parish,  was  established  by  a  decree  of  the 
Court  of  Exchequer  ^, 

Where  cows  are  depastured  in  one  parish  and  milked  in  Where  cows  are 
another,  it  has  been  considered  by  the  text  writers  as  a  doubtfid  and  milked  in 
question,  to  which  church  the  tithe  of  milk  is  to  be  paid.     There  ^^JJe^of  ^^^J^^ 
seems,  however,  to  be  very  little  foundation  for  any  doubt  in  this  va\\k  is  to  be 
case:  still,  it  seems  rather  extraordinary,  that  there  should  be  no  re-  Bon  of  the  parish 
port  of  any  judicial  decision  or  opinion  upon  the  point,  except  in  a  jre'miiked!^ 
case  which  has  been  only  very  recently  printed  from  Mr.  Coxe^s 
MSS.  in  the  library  of  Lincoln's  Inn.     In  that  case  it  is  laid 

329,      1  E.  &  y.  516.     Gw.  527.  Isles,  E.  1678,  1  Wood,  176.   1  E.  & 

Ekinsv.  Bridges,  E.  170S,  1  Wood,  Y.  517.     Somerville  v.  Wise,  Tr. 

416.     1  E.  &  Y.  651.     Morgan  v.  1726,  2  Wood,  26S.    1  E.  &  Y.  822. 

Neriile,  HL  1773,  3  Wood,  434.    2  Gw.  671.    Brinklow  v.  Edmonds,  M. 

£.  &  V.  282.     Gw.  1046.  1731,  Bunb.  307.   2  E.  &  Y.  30. 

•  Hm  V.  Vaux,  M.  1698,  1   Ld.  •*  Ekins  v.  Bridges,   E.   1703,   1 

Raym.  358.    1  E.  &  Y.  629.    See  Wood,  416.     1  E.  &  Y.  651.    Sec 

Anstyn  v.  Lucas,  E.  1598,  Cro.  El.  Austyn  v.  Lucas,  supra". 
609.     1  E.  &  Y.  142.    Silvcrlock  v. 
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down  by  Lord  Hardwicke,  that  if  cows  be  depastured  in  one 
parish,  and  driven  thence  to  the  farm-yard  in  another  parish  and 
milked  there,  the  tithe  of  the  milk  is  due  to  the  parson  of  the 
parish  where  the  cows  are  milked  *.  There  is,  however,  another 
case  in  the  decree  book  of  the  Court  of  Exchequer,  determined 
in  the  same  year  as  the  case  last  alluded  to,  which  ftdly  con- 
firms the  doctrine  of  Lord  Hardwicke.  This  was  a  bill  filed  by 
the  rector  of  Foulsham,  for  tithes  of  milk  and  other  tithesble 
matters.  Two  of  the  defendants,  by  their  answer,  stated,  that 
they  had  fed  milch  cows  and  other  cattle  upon  lands  in  their  joint 
occupation,  lying  in  the  parish  of  Foulsham  and  the  adjmning 
parish  of  Woodnorton ;  but  that  as  such  cattle  had  been  indis- 
criminately fed  on  the  lands  in  each  parish,  they  could  not  set 
forth  the  value  of  the  tithes  of  those  fed  in  the  parish  of  Foul- 
sham, but,  they  said,  that  as  they  had  no  house  in  Foulsham, 
their  cows  were  always  milked  in  the  parish  of  Woodnorton. 
The  court  ordered  the  bill,  as  to  the  tithes  of  milk,  to  be  dis- 
missed, but  without  costs  \ 
Whether  tithe  ig  A  doubt  has  been  expressed  by  a  writer  on  the  law  of  tithes, 
Sepastun^'e  of     whcthef  milch  cows  depastured  in  one  parish  and  milked  in  an- 

they  are  not        are  milked,  and  an  agistment  tithe  in  the  other  parish  *.    It  docs 

milked*  j  j 

not  appear,  that  any  tithe  of  agistment  has  ever  been  demanded 
in  such  cases,  nor  is  any  judicial  opinion  or  dictum  tending  to 
elucidate  the  question  to  be  met  with  in  the  books.  The  pay* 
ment  of  agistment  tithe  for  sheep,  which  produce  no  tithes  of 
wool  or  lamb  to  the  parson  of  the  parish  where  they  are  fed, 
might  perhaps  be  considered  as  analogous  to  the  case  of  cows  fed 
in  one  parish  and  milked  in  another.  But  the  payment  of  tithe 
for  the  agistment  of  sheep  is  an  extreme  case,  and  an  anomaly 
in  the  law  of  tithes,  which  in  general  does  not  allow  the  payment 
of  a  double  tithe;  and  therefore  milch  cows  and  other  profit- 
able animals  are  not  originally  liable  to  the  payment  of  agist- 
ment tithe  ^.    Again,  it  may  be  said,  that  agbtment  tithe  is  also 

■  Forbes  v.  Phelps,  H.  1 752,  Coxe's  «  3  Burn's  Ecd.  L.  477.    Sec  Tol- 

MS.D.D.189. 2  E.& Y.  126.  Gw.84a  ler»  126. 

«»  Rice  V.  Benslcy^    M.   1752,   S  «» See  Selby  v.  Bank,  13  Mod.  496. 

Wood,  481.  lE.  &Y.  640. 
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payid^  fer  die  pasturage  of  husbandly  horaes  fi^d  in  a  parish  in 
which  they  are  not  osed  in  cultiyating  the  land ;  but  milch  cows 
seem  to  be  dearly  distinguishable  from  horses,  because  horses 
are  primA  Jkcie  unprofitable  animals ;  for  of  themselves  they 
yield  no  direct  and  immediate  profit  to  the  parson,  and  they  are 
Bever  exempted  except  upon  special  grounds,  as  in  the  case  of 
filming  horses,  which  are  discharged  solely  upon  a  collateral  and 
remote  consideration,  namely,  the  benefit  derived  by  the  parson 
from  their  labour  in  tilling  the  land :  and  therefore,  as  such  con- 
sideration  cannot  be  raised  in  respect  of  their  depastiurage  in  a 
parish  in  which  they  are  not  so  employed,  they  remain  liable  to  the 
pajrment  of  agistment  tithe.     It  may  be  proper  to  mention,  that 
in  the  case  last  referred  to  *,  the  court  did  not  decree  any  ac* 
count  of  agistment  tithe  for  the  milch  cows  fed  in  the  parish  of 
Foulsham,  althou^^  the  defradants  were  directed  to  account  for 
the  tithes  of  the  depasturage  of  the  barren,  dry,  and  unprofitable 
cattle  fed  on  their  lands  in  that  parish.    This  circumstance,  how* 
ever,  seems  scarcely  sufficient  to  warrant  any  inference  as  to  the 
question  of  law,  for  it  does  not  appear,  that  the  point  was  raised 
in  the  cause.     At  the  canon  law  no  question  could  have  arisen  as 
to  the  payment  of  a  double  tithe,  one  of  agistment  and  another 
of  milk,  in  such  cases;  for  the  tithe  milk  would  have  been  paid 
to  die  parsons  of  both  parishes,  in  proportion  to  the  time  of  the 
depasturage  of  the  cows  in  each  parish ;  but  this  just  and  cquit- 
aUe  rule  of  tithing  has  not  been  adopted  by  the  common  law. 

Tithes  are  payable  of  milk  notwithstanding  the  cows  are  fed  Tithes  are  pay- 
on  after-pasture,  or  on  hay,  stover,  or  turnips  drawn  from  the  ofcowswWch* 
ground,  which  have  before  paid  tithe  ^ ;  for  the  milk  is  of  a  dis-  ^^^  "P°" 
tinct  nature,  and  the  tithe  is  payable  for  the  produce  yielded  by  or  bay,  stover, 
the  animal  itself,  and  not,  as  in  the  case  of  agistment  tithe,  for  the  whichtiS^s  ^^ 
grass  or  herbage  eaten.  ^^^^  ^°  ^^ 

Tithe  is  said  to  be  due  of  common  right  of  the  milk  of  ewes;  The  milk  of 
but  where  it  was  suggested  that  by  the  custom  of  the  country  no  empt  from  tithes 
tithes  were  payable  of  ewe'^s  milk,  a  prohibition  was  granted*^.  **y«"»^"«  , 

'Rice  ▼•  Bensley,   M.  1752,  9  Y.  226.    Chapman  v.  Lansdown,  Tr. 

Wood,  4S1.  1790,  4  Wood,  365. 

k  BeaumontY.  Sliiicot,H.  1768,  S  "  Sewell  v.  Bickner,  M.  14  Car. 

Wood,  171.    MS.Gw.944.    2£.&  1  Ro.  Abr.  654.  pi.  12. 
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Modutes  in  lieu 
ofUtbesof  milk. 


This  sulgect  is  now  a  matter  of  mcve  cimoaity^  bnl  mtAtmm  ftr 
eweVi  milk  have  been  set  up  and  allowed  in  sefend  iiwtaaoea*. 

It  i8>  probably,  owing  to  the  mutual  iuoomvittciicse  which  jmat 
Decessarily  attend  the  setting  out  of  tithes  of  milk  in  Jdad,  in  oay 
mode  of  tithing  which  can  poscibly  be  suggested,  that  modnae»  in 
lieu  of  tithe  milk  are,  perhaps,  more  numerous  than  any  otber 
class  of  customary  payments.  These  are  of  various  deKr^tums. 
Sometimes  the  modus  is  a  sum  of  money  payable  fior  eadi  eoir,  in 
lieu  of  the  tithe  of  milk  only  ^  :  at  other  times  bodi  calf  and  Miilk 
are  included  in  the  same  payment,  as  where  a  certain  sum  is  paid 
for  every  cow  in  lieu  of  the  tithes  of  the  milk,  and  the  calf  or  calves 
of  such  cow  ^.  In  some  instances,  the  modus  is  payable  Sat  oows 
of  a  certain  description,  as  heifers, .  in  iieu  of  the  milk,  or  of  the 
milk  and  calf *^  q  or  for  every  cow  that  has  a  calf  within  the  yesr^ 
sometimes  called  a  cow,  or  new  keld  cow'  ;  or  f(»  every  cow  amd 
calf,  or  calving  cow  ^ ;  which  was  held  to  cover  the  milk  of  unrh 
cows  only  as  had  calved  within  the  parish ;  or  fer  every  heifer  that 


.  '  Hockmore  V,  Richards,  Tr.  1706, 
1  Wood,  485.  1  E.  &  Y.  681.  Isaack 
V.  Portbury,  E.  1711,  1  Wood,  525. 
1  E.  &  Y.  697.  See  Blackett  v.  Fin- 
ney, Tr.  1726,2  Wood,  250. 

^  The  authorities  on  this  head 
scarcely  require  to  be  cited,  but  see 
Rodd  V.  Bishopp,  1  Wood,  351.  1  £. 
&  Y.  613.  Hockmore  y.  Richards,  1 
Wood,  485.  1  E.  &  Y.  681.  White  v. 
Keate,  2  Wood,  66.  1  E.  &  Y.  730. 
Smithson  v.  Dodson,9  Mod.  11 7. 1  E. 
&  Y.  801.  Reynall  v.  Wills,  2  Wood, 
244.  1  E.  &  Y^  8P8.  Colchester  v. 
Russell,  2  VVood>  373.  2  E.  &  Y.  61, 
Gw.  741.  .  Ifrevost  V.  Bennett,  2 
Price,  272.  3  E.  &  Y.  726.  Gw. 
1756.  Leathcs  v.  Newitt,  4  Price, 
355.     3  E.  &  Y.  841.     Gw.  1964. 

«  Morgan  v.  Holt,  H.  1694,  1 
Wood,  336.  1  E.  ^  Y.  606.  Pidsley 
v^Carew,  M.  1702, 1  Wood,  4lp.  1 
E.  &  Y.  €49.  Hall  V.  Filtz,  Tr.  170S, 


1  Wood,  ^10.  1  E.  &  Y.  69a  Gw. 
606.  Roe  V.  Bishop  of  Exeter,  Bonfa^ 
57.  1 2  Vin.  Abr.  255.  2  Wood,  1 56. 
1  £.  &  Y.  751.  Phillips  T.  Syxnes, 
Tr.  1 724,  Bunb.  171.  1  E.  &  Y.  SCO. 
Gw.  654.  Gould  Y.  Pearce,  H«  17^^ 
8  Wood,  832«  And  see  in  parliciilar 
Holwell  V.  Blake,  M.  1624^, H*Vd. 
559.    3E.  &Y.  1174. 

'  Pidsley  v.  Carew,  supra  \  .  Roe 
V.  Bishop  of  Exeter,  supr^  ^  Phil- 
lips y.  Symes,  supra  ^  Reynall  t. 
Wills,  mprk  ^  Jenkinson  t.  Roys* 
ton,  H.  1818,  5  Pricey  495.  3  K  & 
Y.  896.  Gw.  187S.  Holwell  v.  Blake^ 
si^r^ ', 

•  Isaack  v.  Portbniy,  E,  1711,  I 
Wood,  525.  1  E.  &  Y.  697.  Scott 
V.  Fenwick,  Tr.  1783,  4  Wood,  246* 
3E.&Y.  1318.    Gw«is^ 

'  Stuart  V.  Greenall,  H.  18S1»  9 
Price,  106.    3  E.  &  Y.  104a    Gw. 

1988. 
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has  liad  kii  tme  cdf  ^;  or  toff  erny  banwa  nrileh  oov  or  heifer, 

ihat  ia.toAqr,  naamg  or  not  iMving  a  calf  widdn  theyear  ^ :  cows 

«f  dierfakii-ineiitioiicd  desciiption  are  aomefunes  termed  farr  ^,  or 

&iK)«^,:ar  veeteoovs*.    So  it  is*  goad^modiia  to  payso  nmdi  for 

a  new  ^d  so  much  for  an  old  nnlcii  cow  ^,  cft  for  the  milk  of  each 

cow  under  the  name  of  lactage',  white  sole^,  or  cow  white ^^  ac* 

carding  to  the  varions  denominations  which  local  usage  or  a 

prudent  adherence  to  the  original  terms  of  the  prescription  may 

haTc  annexed  to  the  animals  in  question,  or  their  produce.    But 

it  is  material  to  obserre,  that  where  a  custom  or  prescription 

is  alleged  in  tetms  which  have  become  obsolete,  or  have  only  a 

local  signification,  care  must  be  taken  to  define  the  meaning 

of  the  words,  and  to  shew  by  evideiioe,  that  the  particular  de« 

scription.of  animal  or  thing  intended  to  be  covered  by  the  modus 

j^  known,  nnd  capable  of  being  ascertained  with  reasonable  pre« 

dsion :   for  if  words,  which  in  themselves  are  of  rttgae  and 

uncertain  import,  as  new  and  old  milch  cows,  can  be  diewn  to 

have  a  certain  and  definite  meaning,  within  the  place  over  which 

the  custom  or  prescription  is  claimed  to  extend,  the  modus  will 

be  sufficiently  certain,  according  to  the  maxim  of  law,  cerium  est 

quod  cerium  reddi  poiest,  which  is  applicable  to  customs  and  pre* 

jscriptious  in  general. 

■  Jenkinsotl  v.  Rojston,  supra  *.  liams  v.  Williams,  H.  177D,  4  Woo<t 

*  Roe  V:  Bishop  of  Exeter,  supra".  76.  sE.  &Y.  1276.  Gw.  1165.  la 
Morgan  ▼.  Holt,  supra  *'.  Isaack  v.  this  case,  the  defendant  set  up  a  cu»- 
Portbuiy,  supri^  '.  White  v.  Keate,  torn,  that  every  occupier  paid  the  vi- 
supra  \  Reynall  v.  Wills,  supra  \  car  one  shilliug  for  each  cow  at  MU 
Scott  V.  Fenwick,  supra  *.  chaelmas,  yearly,  or  •*  white  sole'*  od     , 

"^  White  ▼.  Rcate,  supra  ^  the  first  day  of  August,  at  the  elec- 

*  Scott  V.  Fcnwick,  supr^  '.  tion  of  the  vicar,  in  lieu  of  dthe-milk 

*  Isaack  v.  Portbury,  supra\  of  such  cow;  and  they  statec^  that 
*"  Holwetl  V.  Woolston,  M.  1702,     "white  sole'*  was  nine  days*  milk 

1  Wood,  411.    White  v.  Keate,  Tr.  turned  into  cheese,  and  the  cream 

1716,  2  Wo6d,  66.     1  E.  &  T.  730.  into  butter.^  ^  The  court  directed  an 

Jones   V.    Cawthorne,  Tr.   1720,   2  issue  in  the  terms  in  which  the  cus- 

Wood,  149.     1  E.  &  Y.  758.  torn  was  alleged. ' 

«  Wickham  v.  Tlirower,  M.  1674,         •  Lister  v.Foy,  Tr.  1703, 1  Wood, 

1  Wood,  14j.     1  E.  &  Y.  503.  422.      1   E.  &  Y.   654.      Gw.  579. 

^  Hockmore  V.  Richards,  Tr.  1706,     Ernste  v.  Watts,  H.  1692,  1  Wood^ 
1   Wood,  485.     lE.  &Y.  681.    Wil-      304. 
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Of  the  amount  Ihifeqpect  to  theamoimt  of  pecimiaiyiiiodiifletftrtitiieiofi^ 
mikh  cm,  m^th  ^^ich  hasbeoooie  a  question  of  oonsidenUe  impoitaiioe,  once  the 
reference  to  the  introductioii  €£  the  doctruie  of  rank  modiues,  it  does  not  sppetr 

doctrine  of  ^^* 

rankness.  diat  any  such  modus  has  ever  been  declared  vcMd  on  aocoimt  of 

rankness ;  and  indeed  the  payments  for  mikh  cows  will  gtnenllf 
be  found  too  low  in  pointof  value  to  be  made  liaUe  to  that  spedei 
of  objection.  The  highest  rate  of  payment  mentioned  in  the 
books  is,  it  is  believed,  two  shillings  for  a  pow,  in  lieu  of  the  tidies 
of  the  milk  and  the  calves  of  such  cows ',  and  one  shillnig  &r 
every  cow,  in  satisfiurtion  of  the  tithes  of  the  milk  only^ 


By  the  common  By  the  csnon  law,  the  tithe  of  milk  is  to  be  paid  in  cheese, 
due  of  che^  whilst  the  parishioner  makes  cheese ;  and  in  autumn  and  winter  it 
butT'  °'^id^  is  to  be  paid  in  kind<^.  But  by  the  common  law,  mBk  is  psyiUe 
custom  those  ar-  in  kind  throughout  the  year,  and  therefore  no  tithe  is  due  of 
payable  In  lieu  cfaecse,  butter,  OT  CTeam'^.  The  common  law,  however,  aDovsa 
k  kbdf  ''^"^^  customary  payment  of  a  certain  Quantity  of  cheese  or  batter,  in 

lieu  of  tithes  of  milk  in  kind ;  and  in  soch  case  the  paymoit  of 
the  cheese  or  butter  is  a  good  consideration  for  a  prescriptioii 
to  jiay  less  than  the  tenth  of  milk  in  kind  thi»v|;lioiit  the 
year.  Thus,  it  has  been  held  a  good  prescription,  to  pay  die 
tenth  dieese  made  from  May-day  until  the  Ist  of  August,  in 
recompense  of  all  tithe  milk  for  the  whole  year  ^.  So,  it  was  held 
a  good  modus,  that  every  occupier  of  land  within  a  parish,  od 
T^hich  any  cows  yielding  milk  had  been  fed,  kept,  or  depastured, 
had  paid,  and  <^  right  ought  to  pay»  in  lieu  of  the  tithe  milk  of 

*  Hawes  y.  Qoodmauj  H.  1729,  2  lint  pro  talibus  fiu:ere  competeotem 

Wood,  SSS.    See  Roe  v.  Bishop  of  redemptioiiem,  et  hoc  ad  valorem  d^ 

Exeter,  H.  1780,  Bunk  57«  2  Wood,  dmsB  et  commodum  ecdesias."  Arcb- 

136.    1  E«  &  T.  751.  bishop  Winchelse/s  Const  at  M«r- 

^  MoTgBLa  V.  Holt,   H.  1694,    1  ton,  A*  D.  1305.    Degge,  P.  S.  C,  6. 

Wood^  336.    1  E.  &  Y*  606.    Wil-  Ljndw.  Cap.  Quoniam  propter.   4 

Earns  V.  WilMams,  H,  1779,  4  Wood,  E,  &  Y.  323.    «Et  qui  caseum  fe- 

76.     3  E.  &  Y.  1276.    Gw.  1165.  cerit,  detDeo  dedmum,  siTeroDon 

Leathes  v.  Newitt,  Tr.  1820,  4  Price,  fecerit,  lac  decimo  die."  Wilk.  AngL 

355.    8  Price,  S62.    3  E.  &  Y.  841.  Sax.  L.  198. 

Cw.  1834. 1964.  *»  Austyn  v.  Lucas,  E.  1598,  Cra 

""  '^Dc  lacte  verd  volumus,  qu6d  EL  609.    1  £.  &  Y.  142.    Moo.  909. 

decima  solvetur  diim  durat,  videlicet,  Lister  v.  foj,  M.  1704,  1  Strode,  30. 

fle  caseo  tempore  suo,  et  de  lacte  au-  1  £•  &  Y.  670. 
tunmo  et  byeme,  nisi  parochiani  vc- 
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ench  of  such  cows,  every  tenth  day^s  cheese  for  the  space  of 
twenty  weeks  in  any  one  year,  the  first  cheese  to  be  paid  in  fifteen 
days  after  Holyxood-day  in  every  year,  and  to  continue  to  be 
paid  on  every  tenth  day  until  the  expiration  of  twenty  weeks  *. 
So,  it  is  a  good  modus  to  pay  four  pounds  of  butter  for 
every  milch  cow,  and  two  pounds  of  butter  for  every  strap  milch 
£ow  and  heifier  of  the  first  calf,  such  butter  to  be  paid  between 
May  and  Lammas,  in  discharge  of  aU  tithes  of  milk  of  such 
cows  and  heifers  ''•  Nor  can  it  be  olgected  against  a  modus  of 
this  description^  that  it  is  a  payment  of  a  part  of  the  tithe  for 
the  whole ;  for  although  the  cheese  and  butter  partake  of  the  na- 
ture of  the  milk,  yet  they  di£fer  finom  it  in  specie,  being  advanced 
into  an  artificial  state  by  the  labour  and  industry  of  the  parish* 
ioncr,  for  which  no  dthes  are  de  jwre  payable.  A  modus  of  this 
sort  is  therefore  plainly  distinguishable  from  a  custom  to  pay 
tithes  of  milk  in.  specie,  during  a  particular  season  or  part  of  the 
year  only,  in  lien  of  the  whole  tithes,  which,  as  it  has  been  al- 
ready stated,  is  dearly  avoid  modus  ^,  unless  the  parson  has  some 
other  collateral  recompense,  either  in  money  or  firom  the  labour 
of  the  parishioner. 

2.  Wool, 

The  tithe  of  wool  becomes  due  and  payable  immediately  after  Tithe  of  woorfs 
it  has  been  clipped ;  but  a  prescription  to  set  it  out  at  another  day  ^^^J^ 
is  good**. 

Tithe  is  unquestionably  due  of  all  fleece  wool  whatever;  but  Tithes  are  not 
several  questions  have  arisen  in  respect  to  the  tithes  of  wool  re-  Jf  woland^nedk 
maining  unsevered  on  the  skins  of  dead  sheep,  as  well  as  of  locks  ^^^ 


»  Wakev.  Russ,  Tr.  1793, 1  Anstr. 
895.  4  Wood,  404.  SE.&Y.  30a 
Gw.  I3i$6.  See  Wlckhamv.  Thrower, 
M.  1674,  1  Wood,  143.  I  E.  &  Y. 
50S.  Staines  Y.  WelU,  Tr.  1690,  l 
Wood,  sso.  1  E.  &  Y.  563.  Mojgan 

T.  Holt,  H.  1694^  1  £.  &  Y.  606. 
Liewis  V.  Boweo,  H.  1719,  S  Wood, 
129.  But.jee  liater  v.  Foy,  Tr. 
1 703,  1  Wood,  i2».   1  £.  &  Y.  634. 


Gw.  579.  Foy  V.  Lister,  Tr.  1705, 2 
U.Rayin.  117K    1  E.& Y.  670. 

^  Bennett  ▼•  Alieaby,  Tr.  177S4  4 
Wood,  54. 

^  See  antdb  p.  341. 

'  Green  v,  Hun,  M.  1599,  Cro.  El. 
70S.      1  E,  &  Y.   147.      Gw,  215r 

See  Ryder  v.  Gould,  Tr.  1751,  Serjt. 
HiU's  MSS.  VoL  23.  p.  10^  3  S.  ft 
Y,  199.    Gw.  Sj37. 
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and  small  parcels  of  wool,  which,  in  the  ordinaiy  oonrae  of  hus- 
bandry, are  sometiines  clipped  fron  the  sheep  before  the  usual  dme 
Whether  tithes    of  shearing.     In  respect  to  the  wool  of  dead  sheep,  it  appears, 
oTibeep  which    that  IB  ODo  early  case,  where  the  parson  libelled  for  pelt  wool  of 
or  are  iciuea.  ^^^p  JuQed  for  the  house,  or  dead,  a  prohibition  was  granted  by 
the  Court  of  King'^s  Bench  *.     In  a  subsequent  case  it  was  hdd, 
that  if  a  man  kill  sheep,  he  shall  pay  tithes  of  the  wool  that 
oomes  off  them,  but  not  for  the  skins  ^.     The  last  decision,  how- 
ever,  creates  a  difficulty  as  to  the  mode  of  tithing  the  wool,  fur 
the  skins  are  commonly  sold  with  the  wool  upon  them.     As  to 
locks  of  wool,  it  has  been  held,  that  a  custom  to  pay  ^e  tenth 
fleece,   in   satisfaction  of  all  locks  and  tithes  due  for  wool,   is 
good^.    But  in  another  case  it  was  said  that  a  prescripdon  to 
be  disdiaiged  of  locks  of  wool,  ought  to  be  alleged  for  locks 
caaoally  lost^.   Such  a  prescription,  however,  seema  merely  nuga^ 
tory ;  and  in  a  later  case  it  waa  determined  by  the  Court  o€  Ex- 
chequer, that  locks  of  wool  axe  not  titfaeable^     So,  if  m  man 
abear  his  sheep  round  their  necks,  to  preserve  diem  and  their 
fleeces  from  brambles,  fidrly  and  without  covin,  no  tithes  are  due 
Theparishbner   foT  the  clippings'.    But  in  audi  cases  it  is  incumbent  oa  the 
the  necks  of  the   parishioner  to  shew  that  the  neck  wool  has  been  cut  in  a  bandjtde 
£ora  b  V^»S   ^®^"^®  of  husbandry,  and  not  for  the  purpose  of  defrauding  the  par- 
jUt  coune  of      bqu.    Thus,  where  a  custom  was  aHeged  to  be  discharged  of  tithe  of 

huibuidry* 

neck  wool,  in  oonaideration  of  the  payment  of  the  tenth  fleece  at 
shearing  time ;  and  it  was  insisted,  that  an  abuse  in  the  cutting  of 
neck  fleeces  should  be  shown  on  the  other  side,  this  was  denied 
by  the  court :  but  a  prohibition  was  granted  upon  a  suggestion, 
that  thp  parishioners  used  ^o  wind  up  the  other  fleeces  at  thtir 
own  charge  ^.    In  a  subsequent  case  it  was  resolved,  diat  if  a 

*  CTidil  v.  Scott,  **£.  1696,  UtU     422.    1E.&Y.654.  Gw.579.   See 
Rep.  l§.    I  E.  &  Y.  d57.  Andrews  v.  Lane,  E.  1 659,  MS.  Bri(%. 

^  Dent  V.  Salvin,  14  Car.    1  Ro.  592.    1  B.  &  Y.  381. 

Abr.  646.  Z.  pi.  17.  4  fi.  &  Y.  511.  ' Joyse 9.Faricer,M.  14  Jac.  1  RoL 

Jesop  V.  Payne,  M.  1594,  Cro.  Abr.  645. 

El.  960.    1  E.  &  Y.  110.  ■  Fone  ▼.  Ptaiker,  M.    1616,   s 

'  Anon.  M.  1595,  Moo.  911.    lE.  Bulfltr.  949.    1  £.  &  Y.  96a    See 

&Y.  119.  Williams  v.Wiloocks,M.  14  Car.     l 

•  Litter  ▼.  Foy»  Tr.  1 70S,  l  Wood,  Ro.  Abr.  646.  pL  1 7. 
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parishioiier  cat  the  dirty  locks  Btom  hia  sh^p  fat  their  better 
preservation  from  venniDy  without  fiaud,  no  tithes  shall  be  paid 
of  them*. 

It  haa  been  det^mined^  thai  tithe  is  due  of  wool  whioh  is  TiAe  is  payable 
shorn  from  Iambs  in  the  siime  year  in  whioh  tithes  have  been  u^u%hkh^ 
paid  of  the  lambs  themselves :  and  this  rule  was  laid  down  in  '^^^  ■"  ^^? 

same  year  in 

a  casoy  where  tithes  had  bcien  paid  of  the  lambs  in  their  wool  which  uthea 
only  two  months  be&re  the  time  of  shearing,  for  this,  as  is  was  of^eiambT* 
said,  is  a  'new  increase  ^ ;  but  periiaps  it  may  be  aasigDed  as  a  ^^'^▼^ 
better  season,  that  there  is  not  only  a  new,  but  adi^Dent.ineres«e, 
tot  the  lambs  and  the  wool  are  distinct  species  of  tithe,  and  dis- 
tinctly titheablc. 

In  respect  to  the  persons  to  whom  tithes  of  wool  and  to  be  paid,  where  iheep 


it  has  been  seen  that,  by  the  canon  law,  where  sheep  are  fed  in  [^^n  in  difier- 
one  parish,  and  then  before  shearing  lime  are  removed  and  shorn  ^^  j^-^T*  f^ 
in  another  parish,  the  tithe  wool  was  apportioned  between  th^  wool  ia  due 
parsons  of  the  different  parishes ;  but  by  the  established  rule  of  ILonk 
the  common  law  in  sudi  cases,  the  whole  tithe  of  the  wool  is  due 
to  the  parson  of  the  parish  in  which  tli«  sheep  are  shoni,  and  an 
n^istment' tithe  is  to  be  pdid  in  the  oAet  parishes  in  which  they 
have  been  d^astured  aiUce  the  last  shearing  time^* 


'  Dent  V.  Salrio,  l  Ro.  Abr.  646. 
pLi7.  4T^StY.SlU 

^  Nicholls  V.  Hooper,  16  Jac  l  RoL 

Abr.  648.  pi.  7.  4  £•  &  Y.  51 1.  pi.  10. 
See  also  Baker  v.  Sweet,  M.  17S1, 
Bunb.90.  lE.ftV.  776.  Gw.629. 
Carthew  ▼.  Edwards,  £xdi.-MSniiteB> 
boofc».5  J«a«  1749.  4  Wood,  5S0, 
2  E.  &Y.  121.    Gw.  SS6. 

*  Anon.  M.  rsse,  Anoo.  In  Poph. 
197.  1  E.  &  Y.  356.  Weemi  v. 
Amerson,  M.  1667^  S  Keb.  S97.  1 
JS.&Y.  457.  Dummer  T.  Wuigfield, 
Tr.  1690,  Dodd's  MS.  111.  1  £•  & 
Y.  S66.  Smith  y.  Johmooj  Tr.  1709, 
1  Wood,  514*  Coleman  v.  Barker, 
;E.  17S5,  Gilb.  £q.  Rpp.  831.  1  E; 
&  Y.  814.     Gw.  665.    Hatfield  v. 


RawUi^  H.  I750i  8  Wood,  470. 
Ryder  T.Gould,  IV.  lt51,8cijt.HiU*t 
MSB. Vol.  89.  p.  la  sE.  &  Y.  188. 
Gw.  S87.  Gold's  case,  Ambb  149. 
8  E.  &  Y.  128.  S.  C.  Robinson  v. 
Tunstall,  £.  1753,  8  Wood,  486. 
Compton  V.  Freeman,  Ti*.  1768,  4 
Wood,  58S.  Willis  ▼•  Hsnrey,  M. 
]  768,  9  Wood,  1 96.  Ra^.  57a  it 
£.  &  Y.  889.  Cw4  948.  Willis  t. 
Fotheringbam,  >H*  1771,  S  Wood, 
030.  £Uis  T.  Fennor,  H.  1778,  3 
Wood,  981.  AfiS.  Gw.  1088.  3  B. 
ft  Y.  1848.    BalcsBsn  r*  iUstroppe, 

E.  1774,  3  Wood,  46«  8  £.&  Y.  884. 

£;ilis  ▼•SauU  H.  1790,  1  Anstr.  3S8. 
8  £4  &  Y.  S6a  Gw.  1386.  Howei 
V.  Carter,  M.  1794,  8  Anstr.  500.    8 
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'Wb«ii  sheep  tie  Bttt  if  sheep  be  temoTed,  a  short  time  bcfine  ahetring  time, 
roored  imi^^  ^^<J^  the  poiish  In  which  they  have  been  fed«  into  another  puish, 
^^  ^'^II  ^^^  ^^  ^^  convenience  of  pasturage  or  other  bond  fii/t  prnposes 
litb^  of  tiicir  of  hoshandiy,  bat  merdy  with  the  view  of  de&anding  the  ptison 
iraiue,  ahaObe  of  the  tithe  of  wool,  a  couTt  of  equity  will  compd  the  owner  of 
M^  who  u^  the  sheep  to  accbimt  for  the  value  of  the  tidies  of  wocd  to  the  ptr- 
titled  to  the  tithe  gon  of  the  parish  from  which  thev  have  been  removed*.    And 

of  wool  aiuiQg  *  ^  ' 

on  the  lands  this  rulo  soems  to  prevail,  not  (»ly  where  they  are  whdiy  I^ 
were  reoioYed^  movcd  out  of  the  porish,  but  where  they  are  driven  upon  knds  in 

the  same  parish,  which  are  under  a  composition  fiir  tithes,  merdj 
Thefiranduknt    far  the  puTDOse  of  depriving  the  parsou  of  the  tithes'*.    Bat  its 

lemoral  of  sheep  r     t  r  o  r 

mustbeposi.  to  bc  obscTved,  that  where  a  Inll  is  brought  for  titho-wool  OT  limbi, 
^dau^  on  the  ground  of  a  fraudulent  removal  of  the  sheep,  the  fisud 
l***^^  must  be  positively  and  clearly  alleged,  and  estabUahed  by  Mand 

aatisfiu^ry  evidence  ^.  Thus,  in  a  case  in  the  Exchequer,  where 
the  ewes  had  been  kept  in  a  parish  all  the  year  until  ChRBtmas, 
when  they  were  ready  to  drop  their  Iambs,  and  then  woe  n> 
moved  into  another  parish,  where  there  was  a  small  modus  only  fiv 
Jambs,  and  there  kept  till  Lady-day  for  amvenience  of  forage, « 
the  defendant  insisted,  and  at  Lady-day  wero  brouf^t  back  to  tlie 
parish  from  which  they  had  been  removed  at  Christmas,  the  Cooit 
being  of  opinion  that  there  was  not  sufficient  proof  of  fraud,  dis- 
cussed the  bill.  In  this  case.  Barons  Page  and  Gilbert  thooght, 
lit  first,  that  it  might  be  proper  to  direct  an  issne  to  try  whether 
the  removal  was  fraoduleat  or  not,  and  whether  it  bad  been  tbe 
defendant's  usual  course  of  husbandry ;  but  Aey  afterwards  con- 
curred with  Baron  Price  in  dismissing  the  biU^. 

E.  ft  y.  416.    Gw.  1424.    BcMMtt     ing^  a  1780,  fi  Wood,  165. 

*  Bead»  Tr.  1TS6,  Coke's  Ma    l        b  See  Hidn  v.  Goldh^  H.  im 

Anitr.  ssa.  ■•  s 8.ft  T.  U9&    Gm     %  Wood,  165. 

^^^  •  RaU  V.  Maltfay,  M.  !819,  fiPiw, 

•  IMeey.  Broaluog.  IV.  loos,  I  ^40.    a£.&  Y.  9SS.    Gw.  I888, 
Wao4,4^  CamrphiU ▼. CM)ell, Tr.        d  Boy»Y.  Eflis  Bunk  159.   iR 

a765,  JWoQd»  108-    Hardf  v.Kel-  ^  y.  79,.    Ghr.  647.    la  tto  cue 

laway.  ft  1770,  4  Wood,  as.    Hafl  Aeicportwr(Baalwfy)nutodicfol- 

V.  Malil]!r>  M.  1S19,  6  MGr»  «M*    »  lamgreaHuk:  «iVbtfi^  there  woo 

£*«rY.9ts.    Gw.  1888.    SesBoyi  dfmndof  tkheproroi^BadfiNr^. 

T.EUb^M.  179a»£ttab.  199.    1  E.  if  tkere  had,  tf  it  eooM  be  decreed; 

^Y.793.    Gw.  647.  Hicks  T.Gol^  ibr  the  tithe  of  lanbs  im»i  be  H 
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Although^  as  it  haa  been  alieady  alatedy  tlie  cominon  la#  does 
iioC  ipforfctoQ  the  tithea  of  the  wool  of  sheep  vemdyed  before 
shearing  time»  between  the  parsons  of  the  AfFei^it  parishes,  yet, 
in  a  case  wheve  the  defendant  in  his  answer  to  a  bill  filed  by  the 
vicar  of  Northall,  alleged,  that  h^  had  not  in  any  of  the  yeass  ftr 
which  tithes  were  demanded^  any  sheep  depastured  a  month  to- 
gether in  Northall  parish,  nor  the  number  <^  seten  lambs  yeaned 
in  a  year,  except  in  one  year,  in  which  he  had  fourteeti  lambs  fall- 
en, and  that  he  fed  and  clipped  his  sheqp  in  his  gsounds  lying 
in  other  parishes  where  he  paid  a  composition  for  tithes,  and  that 
he  had  clipped  no  sheep  in  Northall  but  what  he  bou^t  with 
wool  on  their  bai^  ready  for  shearing;  it  was  ordered  by  the 
Court  of  Exchequer,  that»  as  the  defendant  had,  and  still  possessi- 
ed  ibur  hundred  acres  of  land  in  the  parish  of  Northall,  and  only 
seven  acres  in  tbe  parish  of  Ghreenferd,  he  should  pay  to  tiie 
l^aintiff  tithe  of  all  die  wool  and  lambs  proved  to  be  shorn  and 
fisdlen  in  either  of  tbe  parishes,  acoor£ng  to  their  values,  after 
deductmg  the  value  of  the  titi&e-wool  and  lamb  of  so  many  she^ 
as  the  seven  acres  in  Greenford  ooold  yearly  keep  and  maintain 
with  fieeding  ^i 

It   haa  been  mentioned  in  treating  of  tithea  of  agistment  Whether  a  mo. 
that,  by  special  custom,  a  modus  may  be  due  to  the  parson  for  totb^rfon  for 
sheep   wholly  removed  out  of  his  parish  befinre  shearing  time,  ^^  ^oa^i^ 
as  an  average  or  rateable  payment  tat  the  tithe  of  tbe  wool  carried  time,  as  an  aver' 
out  upon  their  backs  ^.    These  customary  payments  tor  wool  he^  the  tithe  of  the 
fixre  any  tithn  of  that  artiele  are  regnlarfy  due,  are  maniftsdy  ^^^^^t^kr^ 
directly  opposed  to  the  nde  of  the  common  law,  which  gives  the 
whole  tithe  of  wool  to  the  rector  of  the  parish  in  which  the  sheqp 


where  they  faU,  and  is  not  a  diynible 
thin^  as  wool  k.''  As  to  the  proof 
of  fraud,  see  Trott  ▼.  Raid,  E.  1777, 
4  Wood,  11. 

*  Braboume  v.  Eyres,  M.  1678, 1 
Wood,  126.     1  E.  &  Y.  497. 

^  Ellifl  v.  Sauly  Hil.  1790, 1  Anstr. 
532.  2  E.  &  Y.  S60w  Gw.  13S6. 
Oarnom  v.  Banierd,  IV.  17989  f 
Anstr.  296.  7  Bro.  P.  C.  105.  4 
Wood,  377.     2  E.  &  y.  SSO.    Gw. 


1462.  Jenkmsott  v.  RoyttoD^  WL 
iais»  5  Frioe^  495L  Dsa.  121.  a 
B.  &  Y.  ass.  Qm  ia7a  See  also 
Aaoiulil  15&5>  Moo.  91U  1  £.& 
Y.  113.  Hmst  Y.  Clarke,  M.  1670, 
B.  R.  2  Keb.  696.  1  £*  &  Y.  487. 
Leach  v.  Deacon,  Trin.  1696, 1  Wood, 
Z73.  But  see  HaU  v.  Mahby,  M. 
isis,  6  Price,  240.  9B.  ft  ¥.  92s. 
Gw.  isss. 
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are  slioni,  without  reference  to  any  other  parishes  m  wUch  they 
may  have  been  depastured  since  the  last  shearing  time,  and  luj 
therefore  appear  at  the  first  sight  unreasonable ;  they  have  been 
nevertheless  allowed,  as  having  originated  in  the  equitable  mk  of 
the  canon  law,  by  which  the  tithe  of  the  wool  of  sheep  remo?ed 
from  one  parish  to  another  was  apportioned  between  the  deigy  of 
the  different  parishes  in  which  they  were  fed  after  the  last  shear- 
ing  time.  The  principal  authority  on  this  subject  is  the  case  of 
Ellis  V.  Saul  *.  In  that  case,  the  defendants  insisted  upon  an  an- 
cient payment  of  one  penny  per  head  for  every  sheep  brought  into 
the  parish  after  Candlemas  Day  in  any  year,  commonly  called 
new  sheep,  and  clipped  therein,  in  lieu  of  the  tithe  of  wod  of 
such  sheep :  they  also  set  up  another  payment  of  threepence  pet 
head  *^  for  every  sheep  which  should  have  been  in  the  said  pa- 
rish  before  the  13th  of  February,  commonly  called  (Hd  Candle* 
mas  Day,  in  any  year,  whether  bred  or  shorn  ib  the  said  paiish 
in  the  preceding  year,  or  brought  into  the  said  parish  ashort  time 
before  the  said  13th  of  February,  in  any  year,  and  carried  out  of 
the  said  parish  befiore  the  succeeding  shearing  day  with  the  wod 
upon  its  back,  as  an  average  rate  or  payment  in  liett  of  the  tithe 
nf  wool  carried  out  upon  the  backs  of  all  sheep  removed  out  of 
the  said  parish  after  any  one  shear  day,  and  before  the  ahor 
day  in  the  succeeding  year.^  The  plaintiff^s  counsel  contended, 
that  the  modus  of  threepence  was  bad  and  absurd,  as  that 
was  no  tithe  of  wool  due  till  severance.  It  was  also  objected 
by  the  court,  that  the  manner  of  laying  the  pajrment  for  aheqi 
brought  into  the  parish  ^*  a  short  time  befine  the  said  13th 
of  February  ^,  was  extremely  vague  and  uncertain.  In  answer 
to  which,  it  was  said,  that  those  words  were  superfluous,  and 
might  be  expunged.  Lord  C  B.  Eyre,  in  giving  judgement 
said,  '*  As  to  die  fiu:t  of  these  payments,  no  witness  is  called  to 
disprove  their  existence ;  but  the  plaintiff  says,  that  this  is  only  a 
wool  tithe,  and  not  good,  because  no  tithe  for  wool  is  due  before 
teverance.  True ;  but  I  do  not  know  why  a  customary  payment 
antecedent  to  the.  tithe  being  due,  may  not  be  a  good  custom; 
thus,  a  payment  in  March  instead  of  clipping  time :  and  if  ao,  I 
do  not  think  this  necessarily  a  tithe  of  agistment,  and  not  of  ^^'^ 

*  Hll.  1790, 1  Anatr.  sss.    sE.  ft  Y.  sea    Gw.  isss. 
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By  the  amon  lav,  the  tttfae  of  woc4  upon  sheep  removed  from  one 
pcrsh  to  another,  was  apportioned  between  the  clergy  of  the  dif- 
ferent parishes.  We  do  not  adopt  the  can(Hi  law,  bnt  allow  a 
tithe  ol  agistnent  for  Aeep  remoTed  out  of  the  parish ;  never- 
thelesa,  where  the  canon  law  is  founded  in  great  eqnity,  I  do  not 
see  why  a  custom  sinnlar  to  it  is  not  good.  As  to  the  objection 
to  the  time  being  indefinite,  tiiose  words  may  be  expunged :  and 
upon  the  whole,  I  think  these  moduses  good  in  point  of  law.**^ 

Bot  in  a  later  case,  where  the  defendant  set  up  a  modus  of  a  cer- 
tain sum  of  money  for  every  she^  that  had  died  in  the  parish 
within  the  year,  and  finr  every  sheep  removed  out  of  the  parish 
after  Candlemas,  without  being  shorn,  Lord  Chief  Baron  Richards, 
in  giving  judgement,  said,  that  he  feund  infinite  difficulty  in  con- 
oeivii^  how  snoh  a  p^ment  could  be  considered  as  a  modus  co- 
vering the  tithe  of  wooL    The  tithe  of  thiit  article  did  not  accrue 
until  sliearing  time,  and  Ae  money  payment  was  pleaded  to  be 
payable  at  Candlemas,  which  would  be  before  the  wooUtitfae  would 
be  due     It  could  not,  therefore,  be  a  payment  in  lieu  of  the 
tithe  cf  wool ;  and  the  modus  was  overruled  ^.   It  may  also  be  ob- 
served^ that  a  modus  of  this  description  seems  to  create  a  great 
difficulty  in  respect  to  the  common  lai^  right  of  the  parson  of  the 
parish  in  which  the  sheep  are  afterwards  shorn,  to  the  whole  tithe 
of  thdbr  wool ;  for  this  case  is  clearly  distinguishable  from  the 
common  case  of  payment  of  agistment  tithe  in  one  parish  and 
wool  in  another ;  because  here,  by  the  payment  of  the  modus  for 
the  tithe  of  wool  specifically,  there  is  an  actual  recompense  pro 
ratdy  vrhich,  upon  general  principles,  ought  to  operate  in  satisfac- 
tion and  extinguishment  of  a  proportionable  part  of  the  tithe  in 

kind. 

Aa  to  the  manner  of  setting  out  the  tithes  of  wool,  it  has  In  what  manner 
been  doubted,  whether  they  are  to  be  set  out  by  the  fleece  or  by  j,  to  be^pddT^ 
weight.      Regularly,  it  should  seem,  that  the  tenth  fleece  is  to  be 

•  Hall  V.  Maltby,  M.  1819, 6  Price,  5  Price,  495.    J  £•  fr  Y.  89^.    Gw. 

240.    s  £•  &  Y.  928.  Gw.  1886.    k  1878,  where  a  similar  modiu  was  al- 

does  not*  appear  that  any  case  was  re-  lowed  by  the  same  learned  judge. 

fared  to  upon  the  point,  ieicept  EQis  Brinklow  ▼.  Edmonds,  M. .  1 73 1 ,  Bunb. 

▼.  Sanl,  anpHk.  See  antd,  p.  951.  n.  K,  907.  2  £.  &  Y.  sa  Gw.  711.    Shaw 

and  JcalinsonT.  Rojston,  H.  1618,  t.  Robinson,  H.  1771,  s  Wood,  S28. 

yoi..  I.  A  A 
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paid  *,  and  that  where  the  number  of  fleeces  is  less  than  tea,  the 
tithe  is  to  be  ascertained  by  weight.  It  seems,  howeyer,  quite 
clear,  that  the  tithe  may  be  lawfully  set  out  either  by  number  or 
weight,  according  to  the  custom  of  the  place  ^,  and  it  has  been 
said  that,  when  wool  is  titheable  by  weight,  it  is  divisible  even  to 
the  tenth  ounce,  or  tenth  part  of  an  ounce  ^.  The  lawfuhess  of 
tithing  wool,  either  by  the  fleece  or  by  weight,  was  expressly  re- 
cognized in  a  case,  in  the  Eing^s  Bench,  where  the  parson  Ubelled 
in  the  spiritual  court  for  tithe  of  wool,  and  the  defendant  pleaded, 
that  by  ancient  usage  in  the  parish,  the  tithe  of  wool  was  paidbf 
the  pound,  and  not  by  the  fleece,  and  therefore  moved  for  a  pro- 
hibition, as  being  a  modus.  But  the  court  held,  that  it  was  not  a 
modus,  and  only  a  difierent  mode  of  computing  the  quantum,  m 
which  it  is  agreed,  that  the  tenth  part  is  to  be  paid  at  all  events; 
and  a  prohibition  was  denied^. 

It  has  been  resolved,  that  a  custom  or  prescription  to  paytbe 
tenth  part  of  the  wool  without  view  or  touch  of  the  parson,  is  bad  ^ 
The  tithe  of  wool  is  to  be  paid  at  the  place  where  the  sbeep 
are  shorn,  and  the  parishioner  is  not  obliged  to  wind  up  the  tithe 
andTSie'*  -^°"^  flceccs ',  uor  to  Carry  them  to  the  house  of  the  parson,  who  is  to 
rivhioner  is  not    demand  the  tithe  wool  at  the  place  of  shearing'.     But  the  pa- 


The  tithe  of 
wool  is  to  be 
paid  where  the 


•  See  Mascall  v.  Price,  Tr.  1614, 
1  Ro.  58.  62.  176.  1  E.  &  Y.  225. 
Pemberton  v.  Beckwith,  M.  1706, 
Dodd's  MSS.  206.  1  E.  &  Y.  6S2. 
Gw.  60S.  Bedford  v.  Sambell,  M. 
1775,  MS.  Gw.  1058.  S  Wood,  514. 
3  £.  &  Y.  1247.  Andrews  v.  Lane, 
E.  16SS,  MS.  Bridg.  1  £.  &  Y.  377. 
Gw.  473.  Wilson  V.  Wilkinson,  M. 
1 727,  Stra.  782.  2  E.  &  Y.  6.  S.  C. 
by  the  name  of  Fletcher  v.  Wilkinson, 
Gw.  675. 

^  Jenkinson  v.  Royston,  Hil.  1818, 
.5Price9  495.  Dan.  121.  SE.&Y. 
896.     Gw.  1878. 

'  Sdby  V.  Clarke,  Tr.  1701,  1  Ld. 
Raym.  677.    1  E.  &  Y.  641. 

*  Wilson  V.  Wilkinson,  M.  1727, 
Stra.  782.    2  E.  &  Y.  6.    S.  C.  by 


the  name  of  Fletcher  v.  Wilkinsoo, 
Gw.  675. 

•  WUson  V.  The  Bishop  of  Carlisle, 
Tr.  1615,  Hob.  107.  1  E.  &  Y.  850. 
Gw.  279.  See  Wall  t.  Bezier,  H. 
1672,  2  Keb.  8SS.  1  E.  &  Y.  495. 
Christian  v.  Wrenn,  M.  175S,  Bunb. 
321.  2  £.&  Y.  35.  Gw.  741.  Both 
of  which  cases  were  decided  upon 
the  authority  of  the  case  in  Hobtft 
See  ante,  p.  161. 

'  Fosse  V.  Parker,  M.  1616,  s 
Bulstr.  242.  1  E.  &  Y.  260.  W3« 
liams  V.  Wilcox,  1-4  Car.  l  Ro* 
Abr.  646.    4E.&Y.511. 

>  Wiseman  v.  Denham,  Tr.  1623, 
Godb.  329.  1  £.  &  Y.  328.  GouM 
V.  Pearce,  H.  1725, 2  Wood,  232.  l 
£.  &  Y.  806.    See  HUl  v.  Vauz,  M. 
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rishioner,  by  special  custom,  may  be  bound  to  carry  them  to  the  bound  to  wind 
parsonage-house,  or  to  any  other  certain  place  within  the  parish,  fl^ec^  nor  to 
Thus,  a  custom  to  deliver  the  tenth  fleece  of  all  wool  shorn  from  ^1  ^«njfo 

the  house  of  the 

sheep  in  the  parish,  at  or  in  the  chancel  or  parish  church,  in  lieu  panon. 
of  tithe  wool,  first  giving  notice  at  the  house  of  the  vicar,  was  held 
to  be  good,  and  established  by  the  Court  of  Exchequer  *. 

A  custom  to  pay  tithes  for  all  sheep  on  the  ground  on  a  parti-  Modules  and 
cular  day,  in  lieu  of  tithes  of  all  that  should  be  there  afterwards  meatHnUeii^of 
in  that  year,  was  held  unreasonable^.     But  a  custom,  that  on  the  ^^^  of  wool. 
1st  of  January  in  every  year,  the  number  of  sheep  is  to  be  com- 
puted, and  if  there  be  so  many  sheep  at  shearing  time,  the  im- 
propriator has  his  full  tithe  wool,  of  so  many  as  are  shorn,  and  if 
the  number  which  was  at  New-year^s  day  fall  short,  the  impro- 
priator has  for  each  sheep  a  halfpenny,  and  if  more,  only  a  half- 
penny for  every  sheep  above  the  number  that  was  there  on  the 
New-year''s  day,  has  been  adjudged  a  good  custom  ^. 

Moduses  of  one  penny  a  fleece,  for  every  sheep  kept  the  whole 
year;  one  hal^nny  a  fleece,  for  every  sheep  wintered  out ;  and  for 
every  lamb  fallen  there,  if  but  one,  a  half-penny ;  two,  one  penny ; 
tl^ree,  one  penny  half-penny;  four,  five  pence;  five,  one  shilling; 
six,  one  shilling  and  ten  pence  half-penny ;  eight,  one  shilling 
and  eleven  pence;  nine,  one  shilling  and  eleven  pence  half-penny; 
ten,  two  shillings  ^ ;  three  pence  for  every  sheep  sold  or  sent  out 
of  the  parish  after  Old  Candlemas  day,  and  before  shearing  time, 
in  lieu  of  the  tithes  payable  in  respect  of  such  sheep  * ;  eight 
pence  a  score,  and  so  in  proportion  for  wool  of  sheep  shorn  in  the 
parish,  but  not  wintered  there '';  three  half-pence  for  the  wool  of 
all  sheep  sold  after  shearing,  and  before  Michaelmas' ;  one  penny 

1698,  1  Ld.  Raym.  35B.    1  E.  &  Y.  1  Wood,  259.    I  £.  &  Y.  .557. 

6S9.  Holt.  672.   2Salk.656.  Carth.  ^  Cockcroft  v.  Utiey,  E.  1724,  2 

461.     S.  C.  Dodson  v.  Oliver,  E.  Wood,  220.    1  £.  &  Y.  797. 

1720,  Bunb.  73.      1  E.  &  Y.  754.  «  Bennett  v.  Read,  Tr.  1786,  Coxe's 

Gw.  623.  MSS.    1  Anstr.  322.  n.    s  E.  &  Y. 

•  Gould  v.  Pearce,  supra  «.     See  1338.    Gw.  1272.    4  Wood,  236. 

Moigan  V.  Neville,  H.  1767,  3  Wood,  \  Thompson  v.  Holt,  M.  1726,  2 

1 52.     2  E.  &  Y.  222.  Wood,  269.     1  E.  &  Y.  826.     Gw. 

^  Moor  V.  Field,  M.  1676, 1  Mod«     671. 
229.     1  E.  &  Y.  511.  '  Anon.  M.  1595,  Moor.  911.     l 

'  Washburae  v.  Nunnelly,  Tr.  1 688,     E.  &  Y.  1 1 3. 
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What  11  to  be 
considered  a 
rank  modus  for 
tithes  of  wooL 


for  every  fleece  of  wool  ^ ;  a  half-penny  payable  on  shear  day,  for 
the  wool  of  each  sheep  dying  between  Candlemas  and  sheir 
day ;  four  pence  a  month,  payable  on  shear  day,  for  the  tithe  of 
wool  of  every  hundred  sheep  shorn  in  the  parish,  which  vere 
brought  into  it  after  the  second  day  of  February,  and  kept  till 
shearing  day,  and  after  that  rate  for  every  less  number^;  three 
shillings  and  four  pence  for  every  score  of  sheep  shorn  out  of  the 
parish,  and  so  in  prbportion  for  a  less  number  than  twenty,  or  for 
a  less  time  than  a  year,  for  the  wool  and  lamb  of  such  sheep  ^ ; 
one  penny  for  every  head  of  sheep  brought  into  the  parish  after 
Candlemas,  and  clipt  in  the  parish,  in  lieu  of  the  tithe  of  wool  <^; 
four  pence  a  score,  for  every  month  till  shearing  day,  for  all 
sheep  bought  and  brought  into  the  parish  before  shearing  day, 
and  shorn  therein,  for  the  growth  of  the  wool ;  and  four  pence  a 
month  for  every  score  kept  within  the  parish,  and  sold  before 
shearing  day,  to  be  accounted  from  the  shear  day  next  before, 
and  so  proportionably  for  a  greater  or  less  number  of  sheep,  and 
space  of  time,  in  lieu  of  the  tithe  wool  of  such  sheep  ^,  have  been 
severally  adjudged  to  be  good  moduses. 

There  seems  to  be  only  one  decision  upon  the  validity  of  a  mo- 
dus for  wool  with  reference  to  the  objection  of  rankness.  In  tbe 
case  alluded  to,  a  modus  of  one  shilling  for  every  tenth  fleece,  in 
lieu  of  the  tithe  of  the  ten  fleeces,  was  adjudged  void  by  the 
Court  of  Exchequer,  as  being  too  rank,  or  high  in  value  ^ ;  and 


■  Boscawen  v.  Roberts,  Tr.  1768» 
s  Wood,  174.    2  £.  &  Y.  S38.    Gw. 

940. 

^  Brinklow  y.  Edmonds,  M.  1731, 
Bunb.  307.  2  E.  &  y.  SO.  Gw.  7 1 1. 
But  see  ant^,  p.  3S3. 

"^  Phillips  T.  Symes,  Tr.  1724,  Bunb. 
171.     1  £.  &  Y.  SOO.     Gw.  654. 

'  Ellis  v.  Saul,  H.  1790,  1  Anstr. 
332.     2  E.  &  Y.  360.     Gw.  1326. 

*  Leach  v.  Deacon,  Tr.  1696,  1 
Wood,  375. 

''  Layngv.  Yarborough,  M.  1S17, 
4  Price,  383.  3  E.  &:  Y.  854.  Gw. 
1841.   Wood,B.  diuenHente.  In  this 


case,  Mr.  Baron  Graham,  in  ddivensg 
lus  opinion  that  the  modus  wasvoid) 
is  reported  to  have  said,  that  'in 
many  parts  of  England  a  penoo 
would  be  glad  to  take  a  shilling  for 
every  tenth  fleece  at  this  dajr,  induil* 
ing  lambs  and  aU."  See  Bedford  r. 
Sambell,  M.  1775,  MS.  Gw.  1058.  ' 
Wood,  514.  3  E.  &  Y.  ia47.  In 
this  case,  an  issue  had  been  difsctes 
to  try  a  modus  of  twopence^  alieH 
to  be  payable  for  every  odd  fleecy 
and  a  verdict  had  been  found  in  &* 
vour  of  the  modAs ;  but  the  Couit  of 
Exchequer  thought  that  the  modui 
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the  Btane  modus  was  also  held  to  be  bad,  because,  in  pleading  it, 
it  was  not  stated  what  was  to  be  paid)  when  the  number  was 
under  ten. 

3.  Of  the  Tithe  of  the  Young  of  Animals. 

This  class  of  mixed  tithes  includes  the  tithes  of,  1.  lambs, 
S.  pigs,  3.  calves,  colts,  and  kids. 

1.  Of  the  Tithe  of  Lambs. 

The  general  rule  in  r^ard  to  the  time  of  tithing  lambs  is,  that  The  rmiar 
they  shall  be  tithed  when  they  are  weaned,  and  able  to  live  with-  i^^\^^^ 
out  the  dam  *.     In  two  of  the  earlier  cases  on  the  subject  it  is  ^Y?  '^^  **• 

•'  hve  without  th« 

said,  that  they  are  not  to  be  tithed  before  the  owner  of  the  sheep  dam. 


approached  so  near  the  yaloe,  that 
the  issue  ought  to  be  tried  again,  and 
the  defendants  declined  to  proceed  to 
a  new  trial.  The  weight  of  a  fleece 
of  short  wool  is  about  three  pounds 
and  a  half,  but  a  fleece  of  long  wool 
veiy  commonly  weighs  seven  pounds. 
It  appears  by  historical  evidence,  that 
the  prices  of  wool  were  much  higher 
in  ancient  times  than  is  commonly 
supposed.  In  the  ISth  year  of  Ed. 
in.  A.  D.  153S,  the  laity  granted  to 
the  king  one  half  of  their  woc^ 
throughout  the  realm,  and  he  levied 
the  whole  of  the  clergy,  causing  them 
to  pay  nine  marks  (£6)  for  every  sack 
of  the  best  wool.  After  this  he  took 
a  fifteenth  of  all  the  commonalty  of 
the  realm  in  wool,  the  price  of  every 
stone,  rated  at  fourteen  pounds  per 
stone,  at  two  shillings.  3ut  this  was 
very  far  from  being  the  true  value  of 
the  wool;  for  he  had  charged  the 
cleigy  £6  a  sack,  and  it  also  appears 
that  he  had  a  few  months  before  sent 
the  Bishop  of  Lincoln  and  the  Earls 
of  Northampton   and  Sufiblk,  with 


10,000  sacks  of  wool  into  Brabant  to 
make  retainers  in  High  Germany; 
and  there  at  the  same  time  they  sold 
all  their  wool  for  i^40  a  sack,  which 
amounted  to  jff400,000.  Acta  R^gia. 
p.  151.  This  wool  therefore,  sup- 
posing every  sack  to  contain  S64 
pounds,  was  sold  at  about  two  shil- 
lings and  twopence  farthing  per 
pound. 

■  Croft  V.  Blake,  £.  1680,  Scacc. 
MS.  Gw.  5S0.  1  E.  &  Y.  587.. 
Croft's  case,  M.  1721,  Scacc.  3 
Burn.  Eccl.  L.  456.  Gw.  630.  1  E. 
&  Y.  776.  This  seems  to  be  the  same 
as  the  preceding  case,  although  the 
dates  differ.  Heaton  v.  Regal,  Scacc. 
M.  1731,  3  Burn.  Eccl.  L.  456.  1 
E.&Y.  776.  Gw.  690.  Reignolds 
V.  Vincent,  Tr.  1723,  Bunb.  133.  1 
E.  &  Y.  790.  Bedford  v.  Sarobell, 
M.  1775,  MS.  Gw.  1058.  5  Wood, 
514.  3  £.  &  Y.  1 247.  Jenkinson  v. 
Royston,  H.  1818,  5  Price,  495.  3 
E.  &  Y.  896.  Gw.  1878.  Welch  y. 
Uppill,  C.  P.  A.  D.  1819,  3  Moon, 

331.     3  E.  &  Y.  963.     Gw.  1319. 
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weans  his  own  lambs  * ;  but  the  subsequent  cases  make  no  men- 
tion of  the  latter  rulcy  which  seems  objectionable,  as  leaving  too 
much  latitude  for  the  bad  husbandry,  or  caprice  of  the  owner. 
By  special  local        It  has  been  made  a  question  in  several  cases,  whether  the 
iftl^m^yt  general  ^'e,  as  to  the  time  of  tithing  lambs,  may  be  yariedby 
set  out  on  a  par-  local  usap^c,  and  the  tithe  set  forth  on  a  particular  day*    In  the 

ticular  dav,  and  «  i  i 

the  reasonable-  two  cascs  bcforc  alluded  to,  it  is  Said,  that  customs  to  set  forth 
custom  u  a  ^  ^^^^  lambs  on  a  particular  day,  viz.  St.  Mark^'s  day,  ware  declared 
quauon  of  fact    void**;  but  thcsc  casel,  which  are  of  doubtftd  authenticity,  area»- 

to  be  determined  ,  ',  ,  ,  .        ^ 

by  a  jury.  tradictcd  by  other  decisions  of  an  earlier  and  subsequent  date: 

and  it  seems  to  be  now  quite  settled  by  the  latest  authoritiefl  on 
the  subject,  that  as  the  time  of  lambing  varies  in  different  parts 
of  the  kingdom,  a  custom  to  tithe  lambs  on  a  particular  day  is  not 
absolutely  void  in  law,  even  where  it  appears  unreasonable  on  the 
face  of  it,  but  that  the  reasonableness  or  unreasonableness  of  such 
a  custom,  is  a  question  of  fact  depending  upon  local  drcumstanoes, 
and  to  be  determined  by  a  jury  ^. 

Thus,  it  has  b^n  adjudged  a  good  custom  to  tithe  such  lambs 
as  are  able  to  subsist  without  the  ewes  on  St  Mark^s  day,  and  the 
others  when  they  are  able  to  subsist  without  the  ewes'.  So,  it  is 
a  reasonable  custom,  that  tithe  lambs  ought  to  be  set  out  on  the 
are^abie  tTiu^  Seventeenth  of  May,  the  lambs  to  run  on  with  the  dams  on  the 
"'^  grounds  where  they  were  yeaned  till  the  first  of  August,  the 

The  panon  may  parson  to  pay  two  pence  to  the  occupier  of  the  ground,  at  the 
custom  to^y  delivery  of  such  lamb  on  the  first  of  August  *.  But  a  custom 
the  farmer  for      that  all  lambs  which  fall  within  a  month  before,  and  a  month 

keeping  his  tithe  '  , 

Iambi  beyond      aflcr  May-day,  are  to  be  kept  by  the  owner  until  they  are  a  month 


It  is  a  good  cus- 
tom to  tithe  such 
lambs  as  are 
able  to  subsist 
on  St.  Mark's 
day,  and  the 


■  Croft  v.  Blake,  supra  *.  Croft's 
case^  supra  *. 

^  Croft  v.  Blake,  supri  *.  Croft's 
case,  supra  *. 

*  Peirson  v.  Hoskerton,  Tr.  1697, 
1  Wood,  580.  1  £.  &  Y.  626.  Ekins 
▼•  Bridges,  £.  1709,  1  Wood,  416. 
1  E.  &  Y.  651.  Lister  v.  Foy,  Tr. 
1703,  1  Wood,  422.  1  E.  &  Y.  654. 
Bedford  v.  Sambell,  M.  1775,  MS. 
Gw.  1058.     S  Wood,  514.    3  E.  A^ 


Y.  1247.  Trott  ▼.  Rudd,  E.  1777, 4 
Wood,  11.  Jenkinson  ▼.  RojstoD, 
H.  1818,  5  Price,  495.  3  E.  &  Y* 
896.  Gw.  1878.  Welch  V.  Uppili, 
A.  D.  1819,  3  Moore,  331.   s  £.^ 

Y.  963.     Gw.  1819. 

*  Lister  v.  Foy,  Tr.  1 703, 1  Wood, 
422.     1  E.  &  Y.  654.     Gw.  579. 

'  Ekins  V.  Bridges,  £.  1705,  i 
Wood,  416.     I  £.&  Y.  651. 
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old)  and  if  kept  longer,  the  owner  is  to  be  paid  for  the  keeping  of  the  tfane  when 
the  tithe  lambs,  is  bad ;  because,  if  the  lambs  should  not  be  fit  to  abte^^n&w;^ut 
be  delivered  at  a  month  old,  it  compels  the  parson  to  pay  for  f^^^^'*  ^^ 
keeping  them  beyond  that  period,  althoi^h  the  parson  is  bound  by  before  that  time, 
law  to  keep  them  until  they  are  able  to  live  without  the  ewes*. 
And  in  that  respect  the  latter  custom  is  clearly  distinguishable 
from  that  by  which  the  parson  was  to  pay  for  the  keeping  of  the 
lambs  fiprn  the  seventeenth  of  May  to  the  first  of  August. 

But  although,  according  to  the  general  rule  of  law,  the  tithe  of  The  right  of  the 
lambs  can  neither  be  set  out,  nor  demanded  before  they  have  uie  uuie"^'  ^ 
arrived  at  a  proper  age  to  be  weaned,  yet  the  right  of  the  parson  ^^  •center 
to  the  tithe  accrues  when  they  are  dropped^,  consequently,  if  the  dropped.. 
incumbent  should  happen  to  die  between  the -time  of  yeaning  and 
of  tithing,  his  executor  will  be  entitled  to  the  tithes.     This  rule, 
indeed,  applies  to  the  tithes  of  the  young  of  animals  in  ge- 
neral:  and  the  falling  of  the  lamb  or  calf,  in  respect  to  the 
title  which  it  vests  in  the  parson,  is  analogous  to  the  severance 
of  the  titheable  article  firom  the  ground  in  the  case  of  pred^l 
tithes'^. 

Lambs  are  titheable  where  they  are  dropped,  without  any  regard  Lambs  are  uthe- 
to  any  other  parish  or  place  in  which  the  sheep  may  have  been  Iredro^^  ^ 
fed,  since  the  last  lambing  time^.     But  where  the  ewes  are  Where  ewes  aro 
fraudulently  driven  out  of  the  parish,  shortly  before  lambing  moved  IhlfiiSr 
time,  the  owner  will  be  held  responsible  for  the  tithes  to  the  Ifforetembing 
parson  of  the  parish  from  which  they  are  removed,  according  to  the  iambs  shall 

be  (laid  to  the 

party  defrauded. 

*  Jenkinson  v.  Royston,  H.  1818,     Cockcroftv.Utley,  £.  1724,  2  Wood, 

5  Price,  495.    3  £.  &  Y.  896.    Gw.  220.      1  E.  &  Y.  797.     Welch  v. 

1578.  Uppiil,  supra  ^    At  the  canon  law 

^  Welch  V.  Uppill,  1819,  3  Moore,  regard  was  had  to  the  places  where 

331.    3  £.  &  Y.  963.    Gw.  1819.  the  ewes  had  been  kept  before  lamb- 

'  Sec  Wybumv.  Tuck,  Tr.  1799,  ing  time.      "Agni  vero,  vituli,  pulli 

C.  P.  1  Bos.  &  Pul.  458.    2  E.  &  Y.  equini,  et  alii  foetus  decimales  habita 

480.    Gw.  1517.  ratione  ad  loca  di versa  ubi  gignuntur, 

*  Selby  V.  Bank,  E.  1701, 12  Mod.  orhmtur,  et  nutriuntur,  et  ad  morani 
496.  1  £.  &  Y.  640.  Selby  v.  Clarke,  quam  trazerint  in  eisdem,  particula- 
1  Ld^Raym.  677.  1  E.  &  Y.  641.  riter  dedmentur."  Archbishop  Win- 
S.  C.  Boys  V.  £Ili8,  M.  1723,  Bunb.  chelse/s  Const,  at  Merton,  A.  D. 

,139.      1    E.  &   Y.   795.      Gw.   647.      1305. 
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the  rule  which  has  been  before  bid  down  in  the  case  of  sheep 

fraudulently  removed  before  shearing  time*. 

The  manner  of        In  respect  to  the  manner  of  tithing  landiw,  the  prinripal  &&- 

ting fofthUie^^  cultics  which  havc  arisen  on  that  head  will  be  found  to rdite 

tithes  of  Umbs.    either  to  the  mode  of  rendering  the  tithe  when  the  number  to  be 

tithed  is  less  than  ten,  or  to  the  method  to  be  pursued  in  the 
selection  of  the  lambs,  which  are  to  be  assigned  to  the  parson  fer 
his  tithes ;  for  there  is  always  a  material  difference  in  the  quality  ef 
the  animals. 

Where  the  lambs  consist  of  more  or  less  than  a  decimal  num- 
ber, and  consequently  cannot  be  tithed  in  kind,  the  canon  lawper^^ 
mits  the  parson  to  carry  on  the  number  until  a  Iamb  shall  be  dw 
their  value  is  to  in  the  ensuing  year  •* ;  but  that  practice  is  not  allowed  by  the  com- 
mon law^.  '  As  to  the  rule  of  the  common  law  in  such  cases,  H 
was  said  by  Holt,  Chief  Justice,  that  lambs  were  not  dirigible 
things,  and  that  when  the  number  did  not  amount  to  ten,  no  tithes 
should  be  paid^;  but  it  is  now  settled  that  when  there  is  an  odd 
number  of  lambs,  or  other  young  animals,  tithes  shall  be  psidfiff 
them  according  to  their  value  ^. 

And  upon  the  same  principle  a  modus  or  customary  payment 
set  up  in  lieu  of  all  tithe  lambs  in  kind,  will  be  deemed  objection- 
gires  no  recom-  g^g  when  it  ffives  uo  recompense  to  the  tithe  owner  for  odd 

pense  to  the  par-  °  * 

fon  for  any         numbers  under  and  above  the  number  often,  and  for  intermedute 
ten,  ia  v^        numbers  ^.     All  moduses  indeed  for  things  which  are  titheaUe  \ff 


Where  the  num- 
ber of  lambs  to 
be  tithed  is  less 
than  ten,  the 
tenth  part  of 


A  modus  in  lieu 
of  all  tithes  of 
lambs  which 


*  See  ante,  p.  S50.  See  also  Wash- 
Imrne  y.  Nunnelly,  Tr.  1688^  1  Wood, 
S59.  lE.&Y.  557.  Hatch  V.  Goring, 
M.  1797,  4  Wood,  539. 

^  Constitutions  of  Archbishop 
Gray,  A.  D.  1250.  2  Sp.  Cane.  S50. 
Johns.  Eccl.  L.  1250. 2.  Archbishop 
Winchelsey's  Const,  at  Merton,  A.  D. 
1305.  Johns.  Eccl.  L.  1305.  l. 
Degge,  P.  2.  C.  6. 

'^  Anon.  E.  1635,  Cro.  Car.  403. 
1  E.  &  Y.  383.  Egerton  y.  Still,  Tr. 
1726,  Bunb.  198.  1  E.  &  Y.  818. 
Gw.  661. 


d  Selby  ▼.  Bank,  £.  1701, 12  Mod. 
496.  1  E.  &  Y.  640.  Selbyv. 
Clarke,  1  Ld.  Raym.  677.  l  E.  &  Y. 
641.  S.  C. 

•  Egerton  v.  Still,  Tr.  1726,  Bunh. 
198.  1  E.&  Y.  818.  Gw.661.  s 
Wood,  250.  Kenyon  t.  West,  M. 
1693,  1  Wood,  313.  1  E.  &  Y.  5««. 
Gw.  541. 

'  See  Layng  ▼.  Yarborougb,  M. 
1817,  4  Price,  383.  S  E.  &  y.  «^ 
Gw.  1841.  Norton  T.BngsTir.  1697, 
1  Raym.  249.  lE.&Y.6f4.  Mor- 
ton T.  Briggs,  2  Lutw.  1037.  ^' 
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aumber  may  be  liable  to  the  same  objeedo&s  and  therefore  the  rules 
which  have  been  laid  down  on  this  head  will  be  considered  here- 
after in  treating  of  the  hffl  requisites  of  modnses  in  generaL 
It  may,  however,  be  proper  to  remark  in  this  place,  that  there 
can  be  no  doubt  but  that  moduses  of  this  sort  have  been  sometimes 
OYemiled,  as  covering  too  much,  when  the  olgection  might  have 
been  easily  obviated  by  a  different  mode  of  laying  the  custom. 

There  is,  besides,  a  peculiarity  in  many  moduses  in  lieu  of  Moduses  for 
the  tithes  of  the  young  of  animals,  where  the  number  is  less  than  ^!^^^°^^^^ 
ten,  which  requires  particular  observation.     This  will  be  best 
understood  by  referring  to  the  provisions  of  the  ecclesiastical  law, 
from  which  the  moduses  in  questicm  appear  to  have  derived  their 
origin*.     By  the  constitutions  ofGrray,  Arehbishop  of  York,  in  Rule  of  the  ca- 
1250,  and  Winchelsey,  Archbishop  of  Canterbury,  in  1305,  it  ^^Tnumber^of 
was  ordained,  that  if  there  were  six  lambs,  or  under,  a  halfjpenny  for  ^^!^^^^ 
each  lamb  should  be  paid  to  the  parson ;  if  seven  or  more,  that 
the  seventh  lamb  should  be  paid,  the  parson  giving  back  to  the 
parishioner  three  halQwnce  when  there  were  seven  lambs,  a  penny 
when  there  were  eight,  and  a  hal^nny  when  there  were  nine; 
or  the  parson  might,  if  he  thought  fit,  stay  till  the  next  year,  and 
receive  the  tenth  lamb  in  kind. 

In  respect  to  moduses  for  lambs  under  the  number  often,  Moduses  for  odd 
which  appear  to  have  originated  in  the  canon  law  mode  of  tithing  u^bs^unded 
in  such  cases,  it  has  been  adjudged  a  good  modus,  that  if  the  ^  ^^  ^^^^ 
parishioner  have  ten  lambs,  the  tenth  is  due  to  the  rector  on  St  are  good. 
Markka  day ;  if  nine,  the  rector  is  to  have  one,   and  pay  the 
parishioner  a  halQienny ;  if  eight,  he  is  to  have  one,  and  pay  the 
parishioner  a  penny ;   and  if  seven  lambs,  he  is  to  have  one, 
and  pay  the  parishioner  threepence  halfpenny ;  but  for  a  less 
number  than  seven,  the  rector  is  to  have  no  lamb^'but  a  halfpenny 
for  every  lamb  under  seven  ^.    A  customary  payment  of  one 

B6U  S.  C.  Gibbs  V.  Goodman,  Tr*  ^  firinklow  v.  Edmonds,  M.  17SI, 
17S3,  Btmb.  588.  S  Wood,  346.  S  Bttnb.  507.  S  £.  &  Y.  so.  Gw.  711. 
E.  &  Y.  51.  Gw.  735.  Mantell  v.  2  Wood,  314.  See  Emste  v.  Watts, 
Pune,  E.  1798,  MS.  Gw.  1504.  4  H«  1698, 1  Wood,  S04.  Swan  v.  Stan- 
Wood,  561.    3  E.  ft  Y.  1380.  ley,  Tr.  1679, 1  Wood,  194.  Shaw  v. 

'  See  Aaon.  fi.  1635,  Cro.  Car.  Robinson,  H.  1771,3  Wood,  3S3. 
403.    1  E.  &  Y.  383. 
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farthing  for  eveiy  lamb  fiillen  in  the  parish,  where  theparisliioDer 

has  under  the  number  of  seven  there  fallen,  and  not  more,  has  been 

established  by  the  Court  of  Exchequer^ .    A  modus  of  one  penny 

for  each  lamb,  where  the  number  did  not  exceed  four ;  one  shilling 

where  the  number  did  not  exceed  five ;  one  shilling  and  dght 

pence  where  the  number  did  not  exceed  six ;  one  shilling  mi 

nine  pence  where  the  number  did  not  exceed  seven ;  one  shilling 

and  ten  pence  where  the  niunber  did  not  exceed  eight ;  one  shilling 

and  eleven  pence  where  the  number  did  not  exceed  nine ;  and  two 

shillings  where  the  number  did  not  exceed  ten,  has  also  beenhdd 

good  in  law,  and  sent  to  an  issue  ^. 

A  custom  Uitt         But  a  custom  which  appears  to  have  been  intended  to  obviate 

^e  parishioners    ^^  ^^^^  mcasiuTC  the  difficulty  of  tithing  odd  numbers  of  Iambs, 

shall  be  reckon-    yj^.  where  the  parson  alleged  a  custom,  that  all  the  lambs  of  all 

ed  together,  and  .  . 

the  tenth  lamb     owucrs  in  the  parish  should  be  reckoned  together,  and  the  tenth 
Ud.  °^     ^  "   lamh  paid  for  tithe,  was  held  unreasonable  and  void ;  for  it  might 

happen  that  some  one  might  have  but  one  lamb»  ai^d  that  might  be 
taken  for  tithe,  and  a  person  who  had  more  might  pay  nothing  at 
aU^ 
What  method  it  As  to  the  sccoud  poiut  of  Consideration  before  adverted  to, 
in  sei^ting^the  namely,  the  mode  of  selecting  the  tenth  lamb,  so  as  to  assign  to 
^^  to*tfir"  *^®  parson  a  lamb,  which  in  quality  and  value  shall  bear  a  to 
parson  for  his      average  proportion  to  the  other  nine,  it  does  not  appear  that 

any  particular  mode  of  setting  forth  the  tithe  of  lambs  has  been 
pointed  out  by  the  common  law ;  the  latest  case  on  the  oibjectisa 
decision  of  Lord  Chief  Baron  Richards,  in  a  case,  where  a  costom 
was  alleged,  that  on  the  third  of  May  in  every  year  the  two  best 
out  of  every  ten  lambs  were  to  be  taken  by  the  owner,  and  the 
third  best  by  the  tithing  man,  or  the  owner  of  the  tithes.  In  respect 
to  this,  and  a  similar  custom  of  tithing  pigs,  the  Lord  Chief  Baitm 
observed,  that  they  were  not  moduses,  but  merely  manners  of 
paying  tithes  in  kind,  and  that  he  thought  it  was  impossible  to 
maintain,  that  the  customs  in  question  were  a  proper  mode  of 
rendering  tithe ;  for  instead  of  giving  the  tithe  owner  a  tenth  at  his 

•  Isaack  v.  Portbury,  E.  1711,  1  104S.     See  Codccroft  v.  Uticf,  ^• 

Wood,  585.     1  E-  &  y.  697.  1724,  2  Wood,  220.     1  E.  &  Y.  79 • 

H.  Askew  V.  Greenhow,.Tr.  180$,  2  '  Barker  v.  Cocker,  M.  1620,  Hob. 

Price,  314.     2  E.  &  Y.  553.    Gw.  U29.    1  E,  &  Y.  521.    Gw.  585. 
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choice,  according  to  the  common  course  of  tithing,  they  exduded 
him  from  the  opportunity  of  choosing  one  of  them,  which,  he  saidf 
uraa  quite  contrary  to  the  mode  established  by  the  common  hiw*. 
But,  it  is  to  be  obserred,  that  he  did  not  state  what  was  the  com«- 
mon  law  course  of  tithing  in  such  cases ;  and  in  truth  the  common 
law,  as  has  been  akeady  observed,  has  not  hud  down  any  mode  of 
selecting  the  tithes  of  Uunbs,  nor  is  any  authority  to  be  met  with  in 
the  books,  from  which  it  might  be  inferred  that  the  mode  of  tith- 
ing adopted  in  the  principal  case  was  contrary  to  law.  From  the 
silence  of  the  books  as  to  this  point,  it  seems  reasonable  to  con- 
dude,  that  the  common  law  has  left  the  matter  to  be  determined 
wholly  by  the  usages  of  parishes.  The  determination  of  the 
Lord  Chief  Baron,  however,  appears  to  proceed  upon  the  principle, 
that  in  setting  out  the  tithe  lambs,  the  parson  has  a  right  to  the 
first  choice.  But  this  doctrine  seems  dearly  contrary  to  the 
general  rules  of  the  law  of  tithes,  and  the  piindples  of  equal 
justice,  as  well  as  to  all  the  previous  authorities  which  have  any 
bearing  upon  the  subject  For,  in  the  first  place,  the  proposition 
that  the  tithe  owner  is  to  choose  his  tenth  lamb  is  equivalent  toade* 
claration,  that  he  has  a  right  to  set  out  the  tith6,  which  is  against 
the  established  rules  of  law ;  for  by  the  common  law  the  tithes 
are  to  be  set  out  by  the  parishioner  himself,  and  he  is  not  even 
bound  to  give  the  tithe  owner  any  notice  of  the  time  of  setting 
them  forth.  The  tithe  owner,  perhaps,  cannot  be  prevented  from 
being  present,  if  he  should  think  proper  to  attend ;  but  in  strict- 
ness he  has  no  right  to  see  his  tithe  lambs  until  they  have  been 
set  apart  for  him  by  the  parishioner.  Even  in  the  case  of  predial 
tithes,  as  to  which  it  is  expressly  provided  by  the  special  provision 
of  the  statute  of  the  2  and  3  £d.  VI.  that  it  shall  be  lawfiil  for 
the  tithe  owner  to  see  his  tithes  "  justly  and  truly  set  forth,  and 
severed  from  the  nine  parts'";  he  has  no  right  to  be  present  at  the 
severance  of  the  tithes,  nor  to  see  them  until  after  they  have  been 

*  Hally.MaltbyyM.  ]819y6Price,  case  establlsbing  a  custom  allowing 

24a    3  £.  &  Y.  928.    Gw.  1888.   It  the  owner  to  choose  the  best  two  out 

is  stated  in  the  report  of  this  case,  of  ten  before  the  deigyman  might 

that  the  defendant's  counsel,  in  an-  choose.  See  however  the  authorities* 

swer  to  an  inquir}  by  the  Lord  Chief  post  364. 
Baron,  admitted  that  there  was  no 
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set  fortli  by  the  parishioner.     In  the  next  place  it  is  contraiy  to 

justice,  for  the  rector  is  only  entitled  to  a  lamb  of  an  ayeiage 

quality;  and  therefore  if  he  were  permitted  to  choose  Ae  best  and 

most  valuable  of  all  the  ten  lambs,  he  would  undoubtedly  recme 

more  than  his  just  proportion.     The  same  reasoning  affiles  to  a 

custom  which  gives  the  parson  a  right  to  select  the  third  btit 

lamb.     It  should  seem,  therefore,  that  any  objection  which  may 

be  raised  against  this  manner  of  tithing,  on  the  ground  of  irrego- 

larity  and  unfairness,  would  come  with  greater  propriety  from  tiie 

By  the  canon      parishioner  than  from  the  parson.     The  constitutions  of  AicIk 

wiTo  tutedTunta  ^shops  Gray  and  Winchelsey,  which  have  been  already  adverted 

the  next  year      to,  although  they  are  no  authorities  in  law,  afford  a  strong  aiga- 

for  his  tithes  of  .^  X^..  <.i  i.  *  ,•  it 

an  odd  number  ment  m  favour  of  this  view  of  the  subject  According  to  the  nile 
have"the  lecond  tlicre  laid  down,  it  is  lawftd  for  the  parson,  where  the  number  of 
^•rf  h^V^*  lambs  is  less  than  ten,  to  carry  the  computation  over  to  the  next 
the  year's  delay,  year,  and  then  receive  the  tenth  lamb  in  kind ;  but  in  such  case  it 

is  expressly  provided,  that  the  parson  so  staying  for  his  tithe 
shall  always  insist  upon  the  second,  or  at  least  the  third  best  of 
the  lambs  of  the  second  year,  ^^  on  account  of  the  year's  delay.'' 
So,  by  the  same  law,  when  there  are  only  seven  or  eight  lambs, 
and  the  parishioner  is  to  pay  the  seventh  or  eighth  for  tithe,  re- 
ceiving three  halfpence  or  a  penny  from  the  rector,  he  is  enjoined 
not  to  give  the  worst,  **  but  the  third  best  at  least.^  *■ 
A  custom  for  With  rcspect  to  the  authorities  on  this  question,  they  are  bj 

choosTi^e  ^o  ^^  means  numerous,  but  they  seem  amply  sufficient  to  shew,  that 
^*thf twrd'^"  the  mode  of  tithing  overruled  by  Lord  Chief  Baron  Richards,  isnot 
lamb,  established  only  reasonable,  but  beneficial  to  the  parson.  Thus,  in  one  case  it 
Exchequer.        appears,  that  a  custom  for  the  owner  first  to  choose  two  hunbfi, 

and  the  vicar  the  next  or  third,  and  afterwards  the  owner  to 
choose  nine  more,  and  the  vicar  the  next,  and  so  on  in  the  lils 
manner,  was  established  by  the  Court  of  Exchequer^.  In  an- 
other case  before  referred  to,  in  which  a  custom  of  tithing  lambs 
on  St.  Mark^s  Day  was  established  by  the.  same  court,  it.  is  said, 
*'  Xota,  it  wf^l  proved  in  this  cause,  that  the  parson  had  a  benefit, 

*  Const,  of  Archbishop  Gray,  at  1805.    Johns.  1305. 1. 

York,  A.  D.  1850.    S  8p.  Cone  S90.  ^  Eratte  v.  Watts,  IL  l^*  > 

Johns.  Eccl.  L.  1850.  8.    Archbishop  Wood,  504. 
Winchelsey's  Const  at  Merton,  A.  D. 
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for  when  there  were  ten  Iambs,  after  the  pariBhionerhad  taken  two, 
the  rector  was  to  choose  his  Uimb.^  *  Again,  in  the  case  of  Bed- 
ford Y.  Sambell,  in  177^  ^9  ^  similar  custom  was  sent  to  a  trial  at 
law. 

Upon  the  whole  then  it  appears,  that  in  tithing  lambs  the  In  tithing  lamU 
custom  of  the  place  is  to.  be  obserred,  and  that  the  validity  of  q,^  pil^  u  to 
such  customs  depends  upon  the  question,  whether  they  give  to  ^  obMrred. 
the  tithe  owner  the  fiill  tenth  of  the  lambs  in  number  and  value. 
Dr.  Bum,  in  his  Ecclesiastical  Law,  mentions  a  custom  of  tithing 
lambs,  in  the  parish  of  which  he  was  vicar,  which  it  is  believed 
prevails,  with  some  trifling  variations,  in  many  parts  of  the  king- 
dom. By  the  custom  alluded  to,  where  the  number  of  the  lambs 
of  the  parishioner  is  under  fifty,  the  owner  takes  up  two,  then  the 
vicar  takes  one ;  next  the  owner  takes  nine,  then  again  the  vicar 
one :  and  so  on  till  the  vicar  has  taken  the  number  due  to  him : 
if  they  are  fifty,  or  upwards,  they  are  put  into  a  place  together, 
and  run  out  singly  through  a  hole  or  gap ;  the  two  first  that  come 
oat  are  tbe  owner^s,  the  third  the  vicar^s ;  then  the  owner  has  the 
next  nines;  then  the  vicar  one;  and  so  on  till  the  vicar  has  his 
number^. 

The  owner  is  not  obliged  to  give  notice  of  setting  forth  the  By  the  common 
tithe  kmbs,  nor  to  send  them  to  the  house  of  the  parson,  or  to  j,  toV^dUiuT 
any  other  place  for  his  use,  but  he  ia  to  deliver  them  to  the  parson  !»*«  iamb*,  but 

^  "^  '  ^  .     "V  «i»tom  the 

or  his  agent,  who  is  to  have  notice  to  attend  for  that  purpose  °.  mnshioner  may 
But  by  custom  the  parson  may  be  entitled  to  notice  of  setting  cany  them  to 
forth  the  tithe,  and  to  have  them  sent  to  his  house  or  any  other  ^^  ^l^  ^  ^^ 

'  ^  parson. 

particular  place  within  the  parish.  Thus,  in  one  instance,  a 
custom  to  carry,  and  leave  bound  in  the  church-yard,  on  St. 
Mark's,  or  on  the  Sunday  or  holiday  then  next  following,  for  the 

*  Brbklow  v.  Edmondt,  M.  1781,  Hill  ▼.  Vaux,  M.  1698,  1  Ld.  Raym. 
Bunb.  307.    2  E.  &  Y.  30.    Gw.  711.     856.  1  E.  &  Y.  629.  Ekins  v.  Bridges, 

2  Wood,  314.  E.  1703,  1  Wood,  416.     1  E.  &  Y. 
^  3  Wood,  514.    MS.  Gw.  1058.     651.      Dodson  v.  Oliver,  £.  1720, 

3  E.  &  Y.  1247.  See  Salt  v.  Swaine,  Bnnb.  73.  1  E.  &  Y.  754.  Gw.  625. 
Tr.  1770,  3  Wood,  297.  Carthew  v.  Edwards,  Tr.  1749,  Amb. 

*  s  Bum.  EccL  L.  883.  72.  2  E.  &  Y.  121.  Gw.  826.  Enkine 

*  WiseraaB  v.  Denham,  Tr.  1623,  v.  Ruffle,  M.  1769,  MS.  Gw.  961.  2 
Godb.  329.  Ley.  69.  1  E.  &  Y.  93».  E.  &  Y.  235.  Baker  v.  Meson,  E. 
2  Ro.  328.     Pakn.  340.  38 1.    See  1784,  4  Wood,  257. 


366  THINGS    TITHEABLS   OF    COMMON    RIGHT.      [CHAP.  VI. 

use  of  the  vicar,  the  tenth  lamb,  in  lieu  of  the  tithes  of  lambs, 
first  giving  notice  at  the  house  of  the  vicar,  was  established  by 
the  Court  of  Exchequer  *. 

It  is  laid  down  in  a  case  in  Rollers  Abridgement,  that  if  a  man 

prescribe  to  pay  a  hal^nny  for  every  lamb  which  he  shall  sell 

before  the  1st  day  of  May,  without  rendering  any  other  tithe  for 

them,  and  afterwards,  by  fraud,  to  deceive  the  parson,  sell  all  his 

lambs  one  day  only  before  May,  he  shall  not  be  discharged  by 

the  custom  from  paying  the  tithes  ^.     But  as  to  this  doctrine  it 

may  be  observed,  that  it  seems  extremely  difficult  to  contend,  that 

a  sale  of  the  lambs,  within  the  time  expressly  limited  by  the  pre^ 

scription,  would  be  a  firaud  upon  the  custom  ^. 

A  modut  of  In  respect  to  the  value  of  moduses  for  lambs,  the  validity  of  a 

UwyianA,  or     modus  of  threepence  for  every  lamb,  or  two  shillings  and  sixpence 

two  thiiiiogs  and  foy  every  tenth  lamb,  has  been  questioned  in  several  instances^. 

sixpence  for  ^      ■'  * 

every  tenth  fiut  in  a  casc  whcrc  a  modus  of  threepence  for  every  lamb  yeaned 
on  account  of"  within  a  parish,  in  lieu  of  the  tithe  of  every  such  lamb,  was  ob- 
rankness.  jected  to  as  a  rank  modus,  on  the  ground,  that  in  ancient  times, 

and  long  within  the  time  of  l^al  memory,  the  price  of  cattle  and 
all  other  commodities  was  so  much  lower  than  at  present,  that  a 
lamb  which  now  may  be  worth  two  shillings  and  sixpence,  would 
not,  two  hundred  years  ago,  have  been  worth  more  than  dxpeoce, 
or  in  some  such  propoirtion ;  the  Court  of  Exchequer  nevertheless 
decreed,  that  tlie  modus  shoidd  be  referred  to  a  trial  at  law.  The 
plaintiff  petitioned  for  a  rehearing,  alleging  that  the  modus  wis 
void  in  law,  and  ought  not  to  be  allowed,  and  that  a  trial  of  that 
which  in  itself  was  void  in  law  would  be  firuitless  and  vain.  This 
petition  was  argued  before  all  the  Barons,  who  refused  to  grant  a 

*  Gould  V.  Pearce,  H.  1725,  2  ^  See  Layfield  v.  BntickDapp»  H. 
Wood,  SS2.  1  £.  &  Y.  806.  See  1697,  Dodd's  MS.  No.  70.  p.  1<H- 
Eklns  V.  Bridges,  £.  1703,  1  Wood,  No.  71.  p.  182.  1  E.&  Y.687.  Gw. 
416.  1  £.  &  Y.  651.  Morgan  y.  560.  Goddard  v.  Keble,  H.  I7SS| 
Neville,  H-  1767,  5  Wood,  152.  2  Bunb.  105.  1  E.&  Y.  777.  Ow.63l. 
£.  &  Y.  222.  Morgan  v.  Neville,  H.  (But  the  accuracy  of  thb  report  is 
1 77S,  3  Wood,  494.  2  E.  &  Y.  282.  very  doubtful.  See  S.  C.  2  Wood, 
Gw.  1046.  189.)    Bishop  V.  Chichester, E.  n^o 

*  M.  Anon.  17  Ja.  C.  B.  1  Ro.  Abr.  Coxe's  MS&  3  £.  fr  Y.  1354.  Gw. 
652.  G.  pL  1.  1316. 

'  See  Toller,  143. 
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rehearing  on  that  pomt,  bat  left  the  phiintiff  to  try  the  modus  at 
law,  if  he  thought  fit*  He  declined  doing  so,  and  appealed  to 
the  House  of  Lords,  and  still  insisted,  that  the  modus  was  too 
high  in  value,  and  ought  to  have  been  disallowed.  On  the  other 
hand,  it  was  argued,  that  this  being  an  objection  on  a  matter  of 
&ct,  was  proper  to  be  considered  by  a  jury,  who  would  inquire  as 
to  the  vahie  of  lambs  in  the  place  where  the  controversy  arose. 
The  House  of  Lords,  after  hearing  counsel  on  the  appeal,  dis- 
missed it,  and  adjudged  the  decree  and  orders  complained  of  to 
be  affirmed  ^.  And  a  modus  of  threepence  for  every  lamb  has, 
by  a  series  of  later  decisions,  been  held  unobjectionable  in  point 
of  value  **. 

It  may  be  proper  to  mention  in  this  place,  a  case  omitted  to  be  Moduaet  for 
noticed  under  the  head  of  ^^  Agbtment  Tithes,^  in  which  moduses  iambs  which 
of  four  shillings  for  every  ten  lambs  depastured  or  fattened ;  of  two  ^^^  ^^ 
shillings  for  every  five  such  lambs ;  of  fourpence  each  for  all  such 
under  five ;  and  for  all  such  above  five  and  under  ten,  fourpence 
each,  payable  yearly  at  the  same  time  with  tithe  wool,  in  lieu  of 
the  tithe  of  such  lambs,  were  severaUy  held  void  for  rankness  ^. 

2.  Of  the  Tithe  of  Pigs. 

There  seems  to  be  no  material  distinction  between  pigs  and  Figs  are  tithe- 
lambs,  as  to  the  manner  in  which  they  are  to  be  tithed,  at  the  manner  J  '^^ 
common  law,  whether  they  exceed  or  fall  short  of  the  number  of  ^^*^ 
ten  ^.    But  sows  and  sheep  difPer  in  respect  to  the  number  of  Moduses  for 

pigs  which  have 

*  Webby.  Gif&rdyTr.  1731, 4 Bro.  of  sixpence  for  each  lamb  was  al- 

P.  C.  212.    2  E.  &  Y.  28.    Gw.  708.  lowed. 

^  Fyke    v.    Dowling,    H.     1779,  '  Wood  v.  Harrison,  M.  1769,  3 

Blacksl.  1252.    2E.&Y.  541.    Gw.  Wood,  250.    AmbL  563.    2E.&Y. 

1166.    Bertie  V.  Beaumont,  £.  1816,  2S7.    Gw.  970. 

2  Pricey  303.    3  £.  &  Y.  739.    Gw.  ^  See  ante,  p.  359.  See  also  Brink- 

1759.     Layng  v.  Yarborougb,    M.  lowT.Edmonds,M.  1731,  Bunb.  307. 

1817,  4  Price,  483.    3  E.  &  Y.  854.  2  E.  &  Y.  30.    Gw.  71 1.    2  Wood, 

Gw.  1841.  Drake  ▼.  Smith,  H.  1818,  314.  Boscawen  v.  Roberts,  Tr.  1768, 

Dan.  104.  3  E.  &  Y.  888.   Gw.  1874.  3  Wood,  1 74.    2  E.  &  Y.  228.    Gw. 

See  Askew  t.  Greenhow,  Tr.  1806,  2  946.     Mantell  v.  Paine,  E.  1798,  4 

Price,  314.    2  E.  &  Y.  855.    Gw.  Wood,  561.    MS.  Gw.  1504.    3  E. 

1643,  and  Reddingtou  v.  Nice,  H.  &  Y.  1380.    Bertie  ▼•  Beaumont,  E. 

1 716, 1  Wood,  63,  in  which  a  modus  1816,  2  Price,  303.    3  E.  &  Y,  739. 
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been  allowed  yooBg  which  they  pioduoe  in  the  yeir;  and  therefore,  where  i 
^^nd  l/S^  eustom  was  alleged,  that  the  parishiiHier  should  pay  one  pig  vlien 
fecundity  of  the   ^  munber  fiurrowed  anoonted  to  aereiiy  and  did  not  exceed  ten, 

and  should  pay  nothing  when  the  number  was  leas  than  aeren,  it 
was  held  good,  as  the  court  considered  the  custom  to  be  beneficiil 
to  the  parson,  from  the  fecundity  of  tlie  animal  *.  So,  a  modus 
of  one  shilling  for  every  seventh  pig  payable  on  the  ninth  day,  v» 
sent  to  an  issue,  although  in  this,  as  in  the  last  case,  Ae  pmon 
has  no  tithe  of  pigs  where  the  number  is  less  than  seven,  nor  of 
those  above  seven,  where  the  number  is  under  fourteen^. 
A  modui  of  one       But,  in  a  later  case,  a  modus  of  one  shilling  for  every  tentli 

Uinih%!he'Si^  P^S'  ^^  ^^^  ^^  ^^^  ^^^^  ^^  ^^^  teskih  pig,  was  held  to  be  rank, 
to  be  tank.         ^^^  ^^jg^  objectionable,  because  nothing  was  stated  to  be  ptyaUe 

for  the  numben  above  or  below  ten  ^.  But  in  respect  to  die  lit- 
ter ground  of  this  decision  it  may  be  observed,  that  although  i 
modus  of  a  certain  sum  of  money  alleged  to  be  payable  for  enrj 
tenth  calf,  in  lieu  of  tithes  of  all  calves,  is  primd  faeie  bad,  be- 
cause it  goes  to  discharge  all  calves,  whether  the  number  ationsts 
to  or  falls  short  of  the  number  of  ten,  without  giving  any  i econ- 
pense  for  the  tithes,  when  there  are  less  than  ten  calves  ^;  yet  this 
objection,  which  may  be  cured  by  a  verdict  *,  seems  to  have  no 
application  to  a  modus  which,  as  in  the  principal  case,  is  merely 
laid  to  be  payable  by  way  of  commutation  in  lieu  of  every  tentk 
pig,  and  not  in  discharge  of  all  pigs,  including  any  number  vhick 
the  parishioner  may  happen  to  have  under  ten.  It  is  difficult  to 
understand  why  such  a  modus  should  be  bad  because  it  makes  do 
provision  for  any  less  number  than  ten,  or,  in  other  words,  becaii^ 
it  makes  no  mention  of  numbers  which  it  does  not  profess  to  cover. 
In  such  case,  as  it  was  said  by  Mr.  Baron  Wood,  the  parson  vill 

Chr.  1759.     Jenkimoa  v.  Royston,  *  Layng  v.  Yarborougli»  Bl  1817, 

H.  Isis,  5  Price,  495.    8  £.  &  Y.  4  Price,  983.    3  E.  &  Y.  854.  G«. 

S96.    Dan.  191.    Gw.  1878.  1S41.    Wood,  B.  ditmiimle, 

*  Mantell  v.  Paine,  E.  1798,   4  *  SeeGibbv.  GoodiBaii>Tr.i739, 

Wood,  561.    MS.  Ow.  1504.    3  E.  Bunb.S88.    9E.&Y.51.    Gw.7S5. 

At  Y.  ISSOk  *  /M.    See  Norton  v.  Brigs,  Tr. 

^  Bertie  V.  Beawnont,  E.  1816,  9  1697,  i  Raym.  S4e.    a  Lotw.  i<Hl 

Mee,  309.     a  B.  fr  Y.  789.    Gm  1  E.&  Y.  684.    9  Gw. 561. 
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be  entitled  to  his  tithe  in  kind,  that  is,  the  value  of  the  tithe  in 
kind,  for  any  number  under  ten,  and  when  it  amounts  to  ten,  he 
is  to  take  the  money  instead  of  the  tithe  in  kind  *.  As  to  the 
objection  of  the  rankness  of  the  sum  of  one  shilling  for  every  tenth 
pig,  it  appears  that  in  one  of  the  previous  cases  which  have  been 
lately  referred  to,  a  modus  of  one  shilling  for  every  tenth  pig 
was  sent  to  an  issue,  after  considerable  doubt  ^. 

A  custom,  that  pigs  should  be  delivered  at  the  will  of  the  owner,  A  custom  that 
after  they  were  nine  days  old,  and  if  the  parson  delayed  to  fetch  pay  for^e* 
them,  he  should  pay  for  the  keeping  afterwards,  as  reason  should  ^^°^^^^ 
require,  or  the  parties  could  agree,  was  held  bad,  for  uncertainty,  fit  to  be  tithed, 
and  also  on  account  of  the  unreasonableness  of  delivering  them 
at  will,  and  the  obligation  imposed  upon  the  parson  of  payihg  for 
their  keepings 

a  Oftlie  Tithe  of  Calves,  Colts,  and  Kids. 

The  general  rules  of  law  in  respect  to  the  time,  place,  and  man-  The  general 
ner  of  rendering  tithes  of  calves,  are  rimilar  to  those  which  have  ^^a 
been  already  mentioned  in  relation  to  pigs  and  lambs.  But  although  ^^^^ 
it  has  been  laid  down  as  a  general  rule,  that  the  time  of  pajrment 
of  tithes  of  calves,  lambs,  and  other  young  animals  is  regularly, 
when  they  are  so  old,  that  they  may  be  weaned  and  live  without 
their  dam,  yet  it  seems  that  this  rule  admits  of  some  qualification 
in  the  case  of  calves,  which,  in  the  usual  course  of  husbandry, 
are  seldom  kept  by  the  fiirmer  until  they  are  able  to  subsist 
of  themselves,  but  are  commonly  sold  off  at  a  much  earlier  age. 
Nor  is  this  practice,  in  which  the  firmer  consults  his  own  advan- 
tage, injurious  to  the  interest  of  the  tithe  owner ;  for  he  becomes 
entitled  to  the  tithe  of  milk  from  the  time  when  the  calf  is  taken 
from  the  cow.  * 

Where  the  parishioner  has  ten  calves  fiiUen  in  the  year,  the  "Where  the  pt- 
tenth  calf  is  payable  in  kind.    As  to  the  question,  which  parti-  ^^^"?  ^  ^ 
cular  calf  is  to  be  riven  to  the  parson  for  tithe,  it  is  to  be  ob-  y*"»  ^^  ^*'» " 

*  LayDg  V.  Yarfoorough,  Buprii '.  *  Jenkinson  v.  RoystoD,  H.  1818, 5 

^  Bertie  v.  Beaumont,  £,  1816,  8  Price,  495.    5  E.  &  Y.  896.    Dan. 

Price,  303.      3  £.  &  Y.  789.    Gw.  181.    Gw.  1878. 
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but  where  the  scrved,  that  88  calves  are  produced  at  diiFerent  seasons  of  the 
th"an  t^n,' he^haii  ycar,  and  are  usually  taken  from  the  cows  and  sold  from  time  to 
|My  the  tenth  of   ^ime,  as  they  arrive  at  a  proper  age,  there  can  be  no  opportunity, 

as  there  is  in  the  case  of  lambs,  of  comparing  them,  and  makbg 

choice  of  a  calf  which  is  of  an  average  quality  and  value;  and 

therefore,  as  it  seems,  the  tenth  calf  is  to  be  paid  in  the  oTderin 

which  they  are  calved^.     Indeed,  this  seems  to  be  the  regulir 

mode  of  tithing  young  animals  in  general,  although,  for  obvious 

reasons,  it  cannot  be  adopted  in  rendering  the  tithes  of  lambs  «nd 

pigs.     When  the  parishioner  has  fewer  than  ten  calves  in  the 

year,  it  has  been  determined,  that  the  computation  of  the  number 

of  calves  is  to  be  confined  to  the  current  year,  and  that  the  tenth 

part  of  their  value,  when  they  are  taken  from  the  cows  to  be  sold 

By  ipecua  cui-    or  killed,  ought  to  be  paid  for  the  tithe  ^.     But  it  seems,  that  by 

tation^of  th"^"*  spccial  custom  the  tithe  owner  may  have  the  option  to  cany  the 

number  of  calves  reckonbff  over  to  another  year.     Thus,  it  has  been  held  a  good 

may  be  earned  "  ^      /  •  1  •      1 

tothenextyetr.  custom,  that  every  parishioner  who  has  calves  fallen  within  the 

parish,  to  the  number  of  seven,  eight,  nine,  or  ten,  in  any  one 
year,  shall  give  one  calf  to  the  vicar  for  his  tithe,  and  that  if  the 
number  be  under  seven,  then  the  parishioner  shall  pay  nothing 
for  the  fall  thereof  in  that  year,  unless  he  has  entered  into 
a  composition  with  the  vicar ;  and  that  the  vicar  has  the  liberty 
and  benefit,  by  the  said  custom,  to  put  off  the  receipt  and  benefit, 
to  the  next  or  following  years,  until  the  parishioner  has  ten 
calves  in  the  whole,  or  so  many  as  ought  to  yield  the  vicar  one 
calf*.  But  whatever  may  be  the  number  of  calves  dropped  in  the 
year,  the  tenth  part  of  the  value  of  each  calf,  as  it  is  taken  from 
the  cow,  is  commonly  paid  for  tithe. 

The  right  to  the      The  right  to  the  tithe  of  calves,  as  well  as  of  other  young 

tithe  of  calves 

*  This  Bcems  to  have  been  the  rule        >>  Kenyon  v.  West,  M.  \^^%  ^ 

of  the  canon  law.    "Decima  foBtAs  Wood,  sis.    1  E.  &  Y.  582.  Gt. 

in  ordine  nascendi  cognoscitur,  et  de-  541.      Egerton  v.  Still »  Tr.  H'^ 

cimo  natus  debetur.    Si  vero  non  ap-  Bunb.  198.  1  E.  &  Y.  SIS.  Gw.  661- 

pareat  quis  sit  decimus,  tunc  medio-  See  Anon.    M.   16227,    Latcb.  254. 

cris  pnestetur.      Quid  est  fideliter  1  E.  &  Y.  360. 
dare,  nisi  ut  nee  pejus  nee  minus  ali-         *  Davis  v.  Tutton,  Tr.  1678} 

quando  afleretur  ?"  Rebuffus,  QuKst  Wood^  185. 
6.39. 
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animals,  accnies  when  they  are  dropped,  although  they  are  not  to  accrues  when 
be  taken  until  the  calves  are  weanable*.     The  regular  time  of    ^"^   ^^^^'^^ 
tithing  may  be  varied  by  local  custom,  but  such  custom  must  not 
be  unreasonable  or  uncertain.     Thus,  where  a  custom  was  alleged, 
that  calves  should  be  delivered  at  the  will  of  the  owner,  and  at 
such  time  of  the  year  as  the  owner  of  the  calves  might  think  best 
to  spare  them,  not  hindering  his  breed,  the  parson,  if  he  delayed 
the  fetching,  to  pay  for  the  keeping ;  it  was  held  to  be  uncertain 
and  unreasonable,  because  the  farmer  might  delay  the  delivering 
o{  the  calf,  and  compel  the  parson  to  pay  for  the  keeping  for  an 
indefinite  period^. 
Upon  the  principle  which  has  been  often  adverted  to  in  the  Calves  bred  for 

«     t  1.  .  •  A    1  •  ^  the  plough  or 

course  oi  tne  preceding  pages,  m  treating  of  the  agistment  of  pui,  or  domesUo 
profitable  cattle^,  it  seems  that  no  mixed  tithes  are  payable  of  co''***"?**^"' 
calves  bred  for  the  plough  or  pail,  or  fattened  for  consumption 
in  the  family  of  the  owner  ^. 

In  respect  to  moduses  in  lieu  of  the  tithes  of  calves  in  kind  ;  Moduses  for 
it  is  a  good  modus,  that  if  the  parishioner  have  seven  calves  in 
one  year,  he  shall  pay  a  calf  for  tithe,  and  if  he  have  less  than 
seven,  he  shall  pay  a  halfpenny  for  every  calf,  and  if  he  sell 
any  calf,  that  he  shall  pay  a  tenth  of  the  price  for  which  it  is 
sold  ' ;  or  to  pay  one  halfpenny  for  every  calf,  where  the  parish* 
ioner  has  under  the  number  of  seven  fallen  in  any  one  year, 
which  shall  be  reared,  and  for  every  one  that  shall  be  killed,  one 
penny,  in  lieu  of  the  tithes  of  such  calves  ^. 

It  has  been  adjudged  a  good  modus,  to  pay  the  tenth  of  the  It  is  a  good  mo- 
price  for  which  a  calf  is  sold,  in  lieu  of  the  tithes  of  such  calf  ^  ;  ^!^*^^  ^^^  * 

•  Welch  v.Uppill,  E.  1819,  C.  P.  Tryon,  M.  1751,  MS.  2  E.  &  Y.  123. 

1  Brod.  &  Bing^.  84.    3  E.  &  Y.  963.  MS.  Gw.  827.    AmbL  ISO.     1  Dick. 

Gw.  1819.  244. 

^  Jenkinsonv.  Royston,  H.  1818,  *  Lee  ▼.  Collins,  1  Ro.  Abr.  648. 

5  Price,  495.     3  E.  &  Y.  896.    Gw.  4  E.  &  Y.  425.    See  Swan  v.  Stanley, 

1878.  Tr.  1679,  1  Wood,  194.    Ernste  ▼. 

«  Ant^,  p.  291.  Watts,  H.  1692,  1  Wood,  304. 

'  Green  v.  Hon,  M.  1599,  Cro.  El.  t  Isaack  v.  Portbury,  E.  1711,   1 

702.        1    E.  &  Y.  147.      Gw.   215.  Wood,  525.     1  E.  &  Y.  697. 

Moo.  9  ID.     Anon.  Tr.  1622,  Winch.  >  Lee  y.  Collins,  14  Jac.     1  Ro. 

ss.      1  E.  &  Y.  925.     Walton  v.  Abr.  648.    4  B.  &  Y.  425.    Leach  ▼. 
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price  for  which  although  this,  as  it  has  been  seen,  is  the  regular  mode  of  aseer- 
lieu  of  tithe  in  taining  the  amount  of  the  recompense  payable  by  the  general  liw, 
^°^  vhere  the  number  of  calves  is  under  ten     So  it  is  a  valid  cq»- 

ihouiderV^"^  tom,  to  pay  a  shoulder  of  every  calf  fallen  and  killed  within  the 
ma'^bT^^te  parish,  but  if  sold,  to  pay  the  tenth  of  the  price  for  which  itii 
for  tithe.  gold ;  and  if  weaned,  to  pay  three  halfpence  at  Lammas  to  the 

vicar,  in  lieu  of  tithe  calves  *.  So,  it  is  a  good  costom  of  tithing 
calves,  that  if  an  occupier  have  seven  calves,  the  rector  is  to  tike 
one  calf,  but  no  more,  unless  there  are  seventeen  calves;  but  if 
the  occupier  have  not  seven  calves  in  one  year,  then,  by  custom, 
the  owner  of  such  calves  under  seven  ought  to  pay  a  shoulder 
for  each  calf  killed,  immediately  after  it  is  killed,  or  sixpence 
at  Easter,  at  the  election  of  the  owner ;  and  for  each  calf  sold, 
sixpence,  and  for  each  calf  weaned  to  rear,  one  halfpenny,  and  m 
in  like  manner,  if  above  seven,  and  under  seventeen  calves,  in 
lieu  of  the  tithes  of  such  calves  ^. 
Of  the  value  of  In  respect  to  the  question  of  rankness  in  moduses  for  calves,  it 
dtbe  of  calves,     is  Said,  in  a  case  in  Bunbury'^s  Reports  *,  that  a  modus  of  sixpence 

for  every  calf  killed  and  sold  was  adjudged  void,  as  bebg  too 
rank ;  but  this  statement  is  very  questionable,  for  moduses  of 

Deacon,   Tr.  1696,  l  Wood,  375.  vis  ▼.  Tattoo,  Tr.  1678,1  Wood,  181. 

Hockmore  v.  Richards,  Tr.  1706,  1  Salmon  v.  Rake,  H.  1755,  S  Wood. 

Wood,  4S5.    1  £.  &  Y.  681.   White  548. 

▼.  Reate,  Tr.  1716,  S  Wood,  66.    1         ^  Salmon  v.  Rake^  H.  17SS|  S 

E.  &  Y.  7S0.    See  Loathes  v.  Newitt,  Wood,  548. 
Tr.  1830,  4  Price,.  855.    8  Price,  56S.        '  Franklyn  t.  St  Cross,  Tr.  1711, 

SE.&Y.  841.    Gw.  1854.    Jones  T.  Bunb.  78.    1  £.  &  Y.  768.  Gw.  6S9. 

Cawthome,  M.  1718,  2  Wood,  97.  The  authenticity  of  this  report  csnaot 

1  E.  &  Y.  739.    Emste  ▼.  Watts,  H.  be  relied  upon.     It  appears  hj  tbe 

169S,  1  Wood,  504.     Slocombe  v.  Decree-book,  that  the  modoswssKt 

Bond,  M.  1777,  4  Wood,  34.     But  up  by  the  parishioners  in  a  billfilc<i 

see  Layng  t.  Yarborough,  M.  1817, 4  by  them  to  establish  a  great  noDbff 

Price,  383.    5  £.  &  Y.  854.     Gw.  of  moduses,  and  that  in  respect  to  l^ 

1841,  where  a  modus  of  one  shilling  vend  of  such  moduses,  iododiif  the 

and  sixpence  in  the  pound  for  rape  payment  for  calves,  the  bill  wsf  dtf- 

seed  sold,  was  held  void  for  uncer-  missed.     S  Wood,  185.    It  ii  ('<>' 

tainty.  bable  that  the  plaiotifi  ftfled  to  0- 

*  White  V.  Keate,   Tr.    1716,   s  taUish  the  modus  in  point  of  &ct 
Wood,  66.    1E.&Y.750.    SeeDa- 
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equal,  and  indeed  greater  amount,  hare  been  allowed,  before,  as 
well  as  since  the  determination  of  the  case  in  question*. 

Tithes  of  calves  are  payable  in  the  parish  in  which  they  are  Fraudulent  re- 
dropped  ;  but  if  cows  be  removed  out  of  the  parish  immediately  b^ore  their  time 
before  the  time   of  their  calving,   merely   for  the  purpose  of  o^^^^\ 
depriving  the  parson  of  the  tithes  of  their  calves,  the  owner  will 
be  compelled  to  account  for  the  value  of  the  tithes^. 

Colts,  in  respect  to  the  manner  of  tithing  them,  are  not  dis-  Colts, 
tinguishable  from  calves^ ;  and  colts  reared  for  the  plough  or  cart 
are  entitled  to  the  same  privilqjes  of  exemption  as  calves  reared 
for  a  similar  purpose.    A  modus  of  eightpence  for  every  colt  has 
been  established  by  the  Court  of  Exchequer^. 

Sads  are  also  liable  to  the  payment  of  tithes ;  but  it  does  not  Kjdt; 
appear  that  any  authority  is  to  be  found  on  the  subject,  except 
in  the  books  of  some  of  the  text  writers  *. 

Lastly,  it  is  to  be  observed,  that  by  the  statute  of  the  2  and  3  Tithes  of  cattk 
Ed.  VI.,  c.  13.,  s.  4.,  ^*  every  person  who  has,  or  shall  have  any  wastef  o?can«. 
beasts,  or  other  cattle,  titheable,  going,  feeding,  or  depasturing,  ™°°^ 
in  any  waste  or  common  ground,  whereof  the  parish  is.  not  cer- 
tainly known,  shall  pay  their  tithes  for  the  increase  of  the  said 
cattle  so  going  in  the  said  waste  or  common,  to  the  parson,  vicar, 
proprietor,  portionaiy,  owner,  or  other  their  farmers,  oc  deputies, 
of  the  parish,  hamlet,  town,  or  other  place,  where  the  owner  of 
the  said  cattle  inhabits  or  dweUs.*^^ 

4.  Eggs,  Pigeons,  etc. 

# 

Tithes  are  due  of  common  right  of  the  eggs  of  tame  and  Tithe  is  due  u 
domestic  fowls,  where  no  tithe  is  by  special  custom  payable  for  ^^^^^o( 
their  young.     But  no  tithes  are  payable  for  the  eggs  of  birds  **°*^c  fwriTbttt 

*  In  Staines  v.  Wells,  Tr.  1690,  1  were  held  good. 

Wood,  S80.      1  £.  &  Y.  863,  one  »  Hicks  v.  Golding,   H.   I'TSO,  2 

shilling  for  every  calf  under  ten  was  Wood,  165.    See  ante,  350. 389, 

allowed.  And  in  Harding  v.  Golding,  *  Degge,P.  8.  C.  6.  Gk>dolpb.  390. 

£.  1696,  1  Wood,  568.    1  E.  &  Y.  Gibs.  678.    Toller,  144. 

618.    Reynall  v.  Wills,  H.  17S5,  2  *  Hockmore  v.  Richards,  Tr.  1706, 

Wood,  244.    1  E.  &  Y.  SOS.    Wil-  1  Wood,  485.    l  E.  &  Y.  681. 

liams  ▼.  "V^lliams,  H.  1779, 4  Wood,  •  Wood,  Inst  169.     See  Toiler, 

76.  3  E.&  Y.  1976.    MS.  Gw.  1165.  144.     Godolph.  390. 

moduses  of  eightpence  for  every  calf       v'  See  ante,.p.  302. 
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not  of  liudi/er/g  feriB  fiatuTiBj  88  pheasants  and  partridges,  which  are  depriTed  of 

their  natural  liberty,  and  kept  in  inclosures  ^;  nor  for  the  eggs 

of  tame  ducks  kept  for  the  service  of  a  decoy  ^. 

A  customary  The  collecting  of  the  tithe  of  eggs  in  kind  is  attended  with 

cerujn"nuinber     pcat  trouble  and  inconvenience ;  and  for  this  reason,  as  it  seems, 

of  eggs  for  every  ^y^^  ^j^j^g  ^f  ^jjg  pcrcrg  of  hens  and  ducks  is  commonly  satisfied  by  t 

fowl  in  lieu  of  °°  ^  ^ 

tithe  of  eggs,  is    customary  payment  of  a  certain  number  of  eggs  for  every  cock 


good. 


Various  mo- 
duaes  for  tithes 
of  eggs  and 
chickens  which 
have  been  ad- 
judged valid  in 


and  drake,  and  so  many  for  every  hen  and  duck.  A  modiu  of 
this  description  vas  indeed  held  to  be  void,  by  Richards,  Chief 
Baron,  in  a  modem  case^,  but  that  determination  was  nude 
without  any  consideration  of  the  principle  on  which  such  moduses 
are  supported,  namely,  the  payment  of  a  certain,  instead  of  an 
uncertain,  number  ^ ;  and,  also,  without  reference  to  a  series  of 
earlier  cases,  in  which  similar  moduses  have  not  only  been  held 
good,  but  have  been  actually  established  by  the  decree  of  the 
Court  of  Exchequer^. 

It  has  also  been  adjudged  to  be  a  good  modus  to  pay  thirty 
eggs  in  Lent,  for  all  tithes  of  eggs';  or  four  pence,  or  twenty 
eggs,  for  hens  kept  on  a  large  farm,  in  satisfaction  of  tidie 
chickens  and  eggs  <  ;  or  to  pay  a  penny  in  lieu  of  all  tithes  of  eggs 
of  all  poultry,  except  geese,  titheable  in  kind  by  their  yoimg^ 
So,  moduses  of  one  penny  for  every  brood  of  goslings,  not  exceed- 


*  Hugton  V.  Prince,  M.  1595,  Moo. 
599.  1  E.  &  Y.  111.  Anon.  Tr. 
168S,  MS.  Bridg.  590.  1  E.  &  Y. 
382.  Anon.  £.  1640,  March,  25.  1 
E.  &  Y.  398.  Winbroke  v.  Evans,  1 1 
Car.  1  Rol.  Abr.  636.  4  £.  &  Y. 
446. 

^  Camell  v.  Ward,  Tr.  1680,  1 
Wood,  209.  I  E.  &  Y.  530.  Gw. 
531. 

'  Jenkinson  v.  Royston,  H.  1818, 

5  Price,  495.    S  E.  &  Y.  896.    Gw. 
1S78. 

*  See  Hill  v.  Vaux,  M.  1698,  1 
Ld.  Raym.  358.    2  Salk.  656.    1  E. 

6  Y.  629. 

*  Leach  v.  Deacon,  Tr.  1696,  1 


Wood,  373.  Brinklow  v.  Edmonds 
M.  1731,  Bunb.  307.  2  Wood,  Sli 
2  E.  &  Y.  30.  Gw.  711.  Burslen  t. 
Spencer,  E.  1738,  2  Wood,  580.  s 
E.  &  Y.  65,  Gw.  746.  Popplewell 
V.  Canby,  Tr.  1 740,  2  Wood,  S90. 
Popplewell  V.  Hatfield,  E.  1741, 2 
Wood,  398.  Dinsdale  v.  Ncwsom, 
H.  1778,  4  Wood,  44.  See  Birdr. 
Adams,  Tr.  1589,  Sav.  100.  1  £-^ 
Y.  97.  Lee  v.  Collins,  14  Jat  I 
Ro.  Abr.  648. 

'  Lee  ▼.  Collins,  supra '. 

*  Popplewell  ▼.  Hatfield,  saprt*. 

11  Reynall  v.  Willi,  H.  n^  « 
WD0d,S44.    iRa^Y.SOS. 
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ing  five,  and  two  pence  for  every  brood  above  that  nnmber,  and 
under  ten*;  of  one  fartliing  for  every  goose  and  gosling  under 
seven** ;  of  three  halfpence  for  every  goose,  where  they  do  not 
amount  to  a  titheable  number,  and  tithes  in  kind  where  they  do  ^; 
a  young  goose  with  the  feathers  payable  on  the  first  of  August^ 
in  lieu  of  all  tithes  of  geese  and  feathers^  ;  a  custom  to  pay  geese 
in  kind,  to  be  delivered  before  Midsummer,  and  if  there  be  less 
than  seven  geese,  for  every  goose  a  halfpenny ;  and  if  there  be 
seven*  and  under  ten,  to  pay  one,  and  to  be  allowed  a  halfpenny 
for  each  goose  wanting  to  make  up  the  number  of  ten,  and  so  for 
any  odd  number  of  geese  ^,  have  been  severally  adjudged  good 
moduses. 

But,  on  the  other  hand,  a  modus  of  one  shilling  for  every  tenth  A  modus  of  one 
goose,  in  lieu  of  the  tithes  of  such  ten  geese,  was  held  void,  as  everytenth 
being  too  rank,  and  also  not  sufficiently  particular  as  to  inter-  g*^*®  **V  ***° 
mediate  nun^bers^. 

Turkeys  are  titheable;  but,  as  in  the  case  of  all  other  domestic  Turkeyi. 
fowls,  if  tithes  are  paid  of  their  eggs,  none  are  to  be  paid  for  their 
young*.  It  has  been  stated  on  the  supposed  authority  of  a  case, 
reported  in  Biinbury,  that  a  modus  for  turkeys  was  adjudged 
void ;  because  they  have  been  introduced  into  this  kingdom  since 
the  time  of  legal  memory^ ;  but  the  report  in  question  contains 
DO  such  statement,  although  there  is  a  marginal  note  to  that 
effect  ^ 

Pigeons,  even  when  they  are  kept  in  a  dove-cote^  can  scarcely  Pigeons  ire 
be  said  to  be  of  a  domestic  nature,  and  they  are  quasi  in  the  2!ey  are  soidT 
realty,   and  co  to  the  heir"^.     For  this  reason  a  doubt  appears  to  *»"*  not^hen 

^  °  *•  "^  they  are  eaten 

have  been  formerly  entertained,  whether  they  were  of  common  in  the  family  of 

the  owner. 

*  Popplewell  V.  Canby,  supra  *.  '  Layng  v.  Yarborough,  M.  is  17, 

^  Isaack  v.  Portbury,  £.  1711,  1  4Price,  SSS.    5  E.  &  Y.  854.    Gw. 

Wood,  525.      1  E.  &  Y.  697.  1S41. 

'  Boscawen  v.  Roberts,  Tr.  176S,  «  Carleton  v.  Brightwell,  Tr.  1729, 

3  Wood,  1 74.    2  E.  &  Y.  228.    Gw.  2  P.  Wms.  462.    2  E.  &  Y.  7.    Gw. 

946.  676. 

*  Huit  v.  Hill,  M.  1676,  3  Keb.  705.         »»  Toller,  146. 

1  E.  &  Y.  511.  >  Brinklow  v.  Edmonds,  M.  1731, 

*  Jenkinson  v.  RoystoD,  H.  1818,     Bunb.  307.    2  E.  &  Y.  sa 
5  Price,  495.    3  £.  ft  Y.  896.    Gw.        ^  Toller,  49. 
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right  liftble  to  the  payment  of  tithes^.  However,  it  has  been 
long  settled,  that  young  pigeons  are  titheable  when  they  are 
sold^ ;  but  that,  of  common  right,  no  tithes  are  payable  for  them 
when  they  are  eaten  in  the  family^.  Neverthdess,  it  is  sud, 
that,  by  special  custom,  tithes  may  be  due  for  pigeons  spent  in 
the  house^. 


*  See  Flower  v.  Vaughan,  M.  1689, 
MetL  147.  1  E.  &  Y.  370.  Stout- 
fil*8  case,  Tr.  1676,  S  Mod.  77.  1  E. 
&  Y.  509.  Pigeons  are  the  only  spe- 
cies of  tithe  for  which,  as  it  would 
appear  by  the  books,  no  modus  has 
ever  been  established.  This  can 
scarcely  b«  accounted  for,  except 
upon  the  supposition,  that  anciently 
they  were  not  liable  to  the  payment 
of  tithes. 

^  Watley  y.  Hamberry,  14  Jac  1 
Ro.  Abr.  642.  Jones's  case,  H.  1618, 
S  Ro.  2.     1  £.  &  Y.  295. 

•  Watley  v.  Hamberry,  suprii  \ 
Anon.  Tr.  1697,  Hetl.  25.  1  E.  &  Y. 
358.  Gw.  428.  Litt  Rep.  40.  Flower 
y.  Vaughan,  M.  1629,  HetL  147.  1 
£.  &  Y.  570.  Vincent  y.  Tutt,  13 
Car.    1  Ra  Abr.  644.    Badgerly  y. 


Wood,  M.  1695,  12  Mod.  47.  1  E. 
&  Y.  581.  Hathway  y.  Edwards,  Tr. 
1721,  2  Wood,  178.  1  E.&  Y.  771. 
Thompson  y.  Holt,  M^  1726, 9  Wood, 
269.  1  E.  &  Y.  826.  PoppleweQ 
y.  Canby,  Tr.  1740,  2  Wood,  390. 
In  this  case  the  fimner  of  the  impro- 
priate rectory  sued  for  titties  of  pi- 
geons* dung.  Popplewell  y.  Ihtfield, 
E.  1741,  2  Wood,  598.  Enkine  t. 
Ruffle,  M.  1769,  S  Wood,  9M.  S 
£.&  Y.  ^35.  Gw.  961.  D^o^P. 
2.  C.  8.  Godolph.  450.  Gibs.  7ii 
Wats.  1021.  Bohun.  125.  Cwrnii^ 
116.  Toller,  49,  50.  1  Ro.  Abr. 
642.  644.  2  Dany.  Abr^  597.  Tit 
Dismes.  Z.  Com.  IKg.  Tit  Dismek 
H.  9.    Bac.  Abr.  Tit  Tithes.  D.  9. 

^  Watley  y.  Hamberry,  14  Jk.  i 
Ro.  Abr.  642. 


CHAPTER  VII. 

OF  PXB80MAL   TITHX8. 

SECTION  I. 
Of  the  tithe  qf  MiXU. 

The  general  nature  of  personal  tithes  has  been  already  ex- 
plained in  that  part  of  the  present  work,  which  treats  of  the 
classification  of  titheable  matters,  according  to  their  natural  pro- 
perties ^.  The  principal,  and  indeed  the  only  material  articles  to 
be  considered  under  this  head,  consist  of  nulls,  and  fish,  or,  more 
properly,  fishing  ^ ;  for  tithe  of  fish,  where  it  is  due,  is  in  the  na- 
ture of  a  predial  or  mixed  tithe. 

The  profits  of  mills  are  in  their  nature  strictly  personal;  for  T!thei««p«y 
they  are  produced  wholly  by  the  labour  and  industry  of  man,  and  ^  n^^bat 
therefore,  at  the  common  law,  they  are  not  liable  to  the  payment  "ISfl^S 
of  tithes.    Tithe,  it  is  true,  is  payable  for  com  mills,  but  that  other  mOii,  as 
is  only  svh  modo,  in  the  case  of  new  mills,  and  by  the  statute  of  pap^i^i^ae. 
Artxculi  Cleri :  ancient  com  mills,  and  all  other  mills,  as  fulling  ^°^iif??L 
mills,  paper  mills,  and  lead  mills,  are  not  titheable,  except  by  cus-  ipeciil  custom. 
torn  or  prescription.     It  does  not  appear  that  any  satisfactory  rea- 
son has  ever  been  assigned  for  this  distinction  between  com  or  grist 
mills,  and  those  which  are  employed  for  the  purposes  of  trade  and 
manufiMTtures.     It  seems  to  have  originated  in  the  favourite  doc- 
trine of  the  canonists,  that  the  tithes  of  a  com  mQl  are  predial 
tithes. 

The  tithe  of  mills  has  been  the  subject  of  much  controversy  from 
a  very  early  period.  The  first  dispute  appears  to  have  arisen  upon 
the  question,  whether  they  are  titheable  of  common  right,  or  by 
special  custom  only.  Whatever  might  have  been  the  ancient 
rule  of  the  common  law,  it  is  certain  that,  in  the  bqpuming 
of  the  reign  of  Edward  the  Second,  it  had  become  the  practice 
of  the  temporal  courts  to  grant  prohibitions  to  suits  for  tithes  of 

*AQt^p.99.  ^  Set  9  Inst  691. 
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The  clause  of 
the  statute  of 
Articuli  Cleri 
relating  to  tithes 
of  mills. 


By  the  statute 
of  Articuli  Geri 
•11  corn  or  grist 
nriUs  erected 
aince  the  pasa- 
ing  of  the  stm- 
tute,  A.  D. 
1S15,  are  made 
titheable,  and  all 
milla  of  a  more 
ancient  date  are 
discharged  from 
titbea. 


mills,  in  all  cases  where  such  tithes  had  not  been  accustomed  to 
be  paid.  But  in  the  ninth  year  of  the  reign  of  the  same  king, 
the  Archbishop  of  Canterbury,  in  the  name  of  himself  and  the 
clergy,  preferred  to  the  parliament  certain  articles  of  grievances, 
which,  by  the  sanction  and  authority  of  the  legislature,  were 
passed  into  a  statute,  commonly  called  the  statute  of  Articuli 
Cleri,  and  which,  so  far  as  it  relates  to  the  tithe  of  mills,  is  to 
the  following  effect :  ^^  Also  if  any  one  erect  a  mill  of  new,  and 
after,  the  rector  of  the  place  demand  tithe  for  the  same,  the  kmg  s 
prohibition  issues  in  this  form :  Quia  de  molendino  tali  hactenut 
decimtB  non  fuerunt  solutce,  prohihenius,  ($*c.  et  aententiam  ex- 
communicatianisy  si  quam  hdc  occasione  promulgeraveritis^  ft- 
vocetis  omnino.  Answer : — In  such  case,  prohibition  never  is- 
sued by  the  king''s  will,  who  decrees  that  it  shall  not  issue  heie- 
after."" » 

Upon  the  construction  of  this  statute  it  has  been  resolved,  that 
although  mills  are  mentioned  generally,  it  relates  to  com  or  grist 
mills  only ;  and  that  as  it  in  effect  declares  new  mills  to  be  tith^ 
able,  so,  by  implication,  it  discharges  ancient  mills  of  the  payment 
of  tithes.  As  to  the  question,  what  shall  be  considered  newly 
erected,  and  what  ancient  mills,  it  has  been  adjudged,  that  all 
mills  which  were  erected  before  the  ninth  year  of  Edward  II.  are 
to  be  deemed  ancient,  and  that  all  those  which  have  been  erected 
since  that  period  are  newly  erected  mills,  within  the  intent  and 
meaning  of  the  statute^. 


■  Stat.  Articuli  cleri,  9  Ed.  II.  at. 
I.e.  5.    4B.&Y.  5.    Gw.8. 

^  Sconie's  case,  H.  1689,  Dy.  in 
Marg.  170.  b.  1  £.  &  Y.  371.  Gw. 
130.  o.  a.  Pain  v.  Evans,  H.  1629, 
Dy.  in  M.  170.  b.  1  E.  &  Y.  371. 
Gw.  130.  n.  a.  Anon.  E.  1633,  Dy. 
in  Marg.  170.  b.  1  E.  &  Y.  382. 
Gw.  130.  n.  a.  Anon.  E.  1640, 
March,  17.  1  E.  &  Y.  598.  Anaeli 
V.  Adman,  Tr.  1695,  Dodd's  MS.  157. 
1  £.  &  Y.  610.  1  Wood,  352.  Bunb. 
181.  in  mai^.  Ross  v.  Windsor,  Tr. 
1704,  Dodd't  MS.  SOI.    1  E.  &  Y. 


661.  Newte  V.  Chamberlayne,  H. 
1705,  Dodd's  MSS.  904.  4  Bra.  R 
C.  157.  1  E.  &  Y,  679.  Gw.  J9«. 
9  Yin.  Abr.  39.  1  Wood,  461 
Hughes  V.  Billinghurst,  M.  1729,  s 
Wood,  207.  1  E.  &  Y.  781.  Gw. 
644.  Carleton  v.  Brigbtwell,  Tr.  1729, 
2P.  Wnis.  462.  2E.  &Y.  7.  Gw. 
676.  Thomas  v.  Price,  Tr.  1759,  S 
Wood,  547.  8  E.  &  Y.  17a  Gw. 
871.  Wilson  V.  Mason,  E.  1770,  5 
Wood,  885.  MS.  Gw.  974.  2E.* 
Y.840.    Hicks  v.Triesc,Tr.  1771,3 

Wood,  5d».    MS.  Gw.  1088.   J  E. 


SECT.  !•] 


OF    PEESONAL   TITHS8. 


37s 


.  But  although  the  doubts  which  had  preyiously  existed,  respect-  The  thhe  of 
ing  the  liability  of  old  and  new  miUs  to  the  payment  of  tithes,  thlTternh'toil 
were  eflTectually  removed  by  this  statute,  yet  the  nature  of  such  dish,  but  w  to  be 

•^  ^  '   -^  accounted  for  as 

tithes,  that  is  to  say,  whether  they  were  to  be  accounted  for  as  &  personal  tithe. 

predial,  or  merely  as  personal  tithes,  still  remained  an  unsettled 

question.     It  was  always  held  by  the  canonists,  and  contended  by 

the  clergy,  that  the  tenth  toll  dish  should  be  paid  for  the  tithe  of 

mills,  as  a  predial  tithe,  without  any  deduction  of  expenses  ^  ;  and 

there  was  a  gr^at  difierence  of  opinion  from  time  to  time  amongst 

the  judges    on  the  question,  whether  the  tithe  of  mills  was  a 

predial,  personal,  or  mixed  tithe,  until  the  point  was  settled  by  the 

House  of  Lords  in  I7O6.     Lord  Coke,  although  he  seems  clearly 

of  opinion  that  the  tithe  of  mills  is  a  personal  tithe,  mentions  it 

as  a  point  which  in  his  time  had  never  been  judicially  determined. 

In   his  exposition   of  the  statute  of  Articuli  Cleric   he  says, 

*^  This  is,  as  some  do  hold,  a  personal  tithe,  coming  from  the 

gain  of  the  miller,  by  his  industry  and  labour,  as  of  a  fisherman, 

of  the  tithe  of  his  gain  by  fishing,  called  decinuB  de  piscationi- 

bu^f  or  the  like.'"    And  he  adds,  that  *^  if  the  parson  should  have 

the  tenth  toll  dish,  then  should  he  have  not  only  tithe  com,  but 

also  tithe  of  the  same  com  ground  al  the  mill,  and  so  a  double 

tithe,  which  he  shall  not  have  of  a  fulling  mill,  paper  mill, 

&C.''''  ^    At  length,  upon  an  appeal  from  a  decree  of  the  Coiut  of 

Exchequer,  by  which  the  appellants  were  oidered  to  account  for 

the  value  of  the  tenth  toll-dish,  it  was  determined  by  the  House 

of  Lords,  after  advising  with  the  judges,  that  the  tithes  of  com 

mills  are  demandable  in  the  nature  of  a  personal  tithe  only  ^. 


&  Y.  26S.  Hall  V.  Machet,  £.  1797, 
3  Anitr.  915.  i3  £.  &  Y.  464.  Gw. 
1460.  4  Wood,  524.  See  also 
Jakes'scase,  Tr.  1616,  S  Bulstr.  212. 
1  £•  &  Y.  257.  Anon.  Tr.  1617, 
Cro.  Ja.  429.  1  £.  &  Y.  269.  Ow. 
286. 

*  Lyndw.  ci^.  Quoniam  propter, 
verbo  integrd.  D^e,  P.  2.  C.  9.  2 
Inst.  621. 

^  9  Inst.  621. 

'  Newta  v.Chamberlayna,  M.  1705, 


Dodd's  MS.  204.  4  Bro.  P.  C.  157. 
1  E.  &  T.  jS79.  Qw.  596.  9  Vtn. 
Abr.  59.  I  Wood,  462.  See  Carle- 
ton  V.  Bii{^twell,  Tr.  1729,  2  P. 
Wms.  462.  2  £.  &  Y.  7,  Gw.  676. 
Donalt  V.  Lowtber,  M.  1735,  2  Baiw 
jiard.  K.  B.  936.  2  £.  &  Y.  53. 
Cooke  V.  Derlyr,  Tr.  1751,  Seijt 
Hill's  MS8.  VoL  26.  p.  317.  From 
Mr.  Ford^s  MSS.  2  E.  jc  Y.  122. 
Gw.  827.  Thomas  v.  Price,  Tr.  1759. 
9  Wood;  547;    12£.&Y.  170.    Gw. 
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T>e  oeeiijiier  of 
the  mill  if  to  ao- 
count  onlj  for 
the  tenth  put  of 
the  deur  profitf 
of  grinding  the 
oorn,  after  de- 
ductiog  rent  and 
all  incidental 


The  tithe  of 
com  mflli  al- 
thouffh  itiaper* 
aonalaa  to  the 
mode  of  pay- 
ment, ia  pre- 
dBal  in  point  of 
locafi^r*  and 
ptyabie  to  tlM 
church  of  the 
pariah  in  which 
themiUia 
aitttat& 


Hence  it  neoessarily  follows,  that  tlie  tenth  part  of  the  dear  profits 
only  of  the  mill  is  to  be  accounted  for  to  the  parson,  after  aU 
costs  and  charges  have  been  deducted.  As  to  the  particnlar  a- 
penses  which  the  miller  is  allowed  to  deduct,  in  acooonting  fiir 
the  dear  profits  of  the  mill,  the  rent  is  the  first  deduction,  and 
after  deducting  the  rent,  and  other  inddental  expenses,  as  aer- 
vants^  wages,  repairs,  and  other  outgoings,  the  miller  is  to  ac- 
count for  the  tithe  of  the  clear  profits.  And  the  same  rule  is  to 
be  observed,  where  the  mill  is  in  the  hands  of  the  owner,  as  where 
it  is  in  the  occupation  of  a  tenant;  an  annual  value  or  rent  is  tobe 
set  upon  it,  which  b  to  be  deducted  as  if  it  were  rent  actuallj 
paid*. 

It  may  be  proper  to  mention  in  this  plaee,  that  where,  in  a  suit  ia 
the  spiritnal  court,  the  libel  chained  that  the  plaintiff  had  ground 
three  hundred  quarters  of  wheat,  the  tithes  of  which  were  wortb 
certain  sums  mentioned  in  the  libel,  the  Court  of  King'^s  Bench 
held,  that  this  was  to  be  taken  as  a  demand  of  predial  tithes,  aod 
therefore  a  prohibition  was  granted.^  ** 

But  although  the  tithe  of  mills  is  (Xmsidered  as  a  personal 
lithe  in  the  mode  of  payment,  yet  it  is  to  be  observed,  that  it  is 
not  merely  personal,  but  in  the  nature  of  a  personal  tithe,  partaking 
both  of  the  predialty  uidthe  personalty;  for  it  is  predial  and  local 
in  respect  to  the  place  in  which  the  mill  is  situate,  and  the  pet 
son  to  whom  it  is  payable ;  that  is  to  say,  the  tithe  is  to  be  paid 
to  the  rector  or  vicar  of  the  parish  in  which  the  mill  is  situate, 
and  not,  as  in  the  case  of  personal  dthes  in  general,  to  the  diardi 
of  the  parish  in  which  the  party  resides,  and  attends  divine 
service*. 

S71.  WHson  V.  MaaoD,  E.  1770, 5 
Wood,  985.  MS.Ow.  974.  9E.& 
Y.  940.  Gadieav.HayneSyTr.  1784, 
4  Wood,  588.     BAa  Gw.   1956.     S 

E.  &  Y.  1396.  HaU  V.  Madiet,  E. 
1797,  3  Anstr.  915.  9  E.  &  Y.  464. 
Gw.  1460.  4  Wood,  594.  Ifanby  v. 
Taylor,  E.  1814,  in  Cane.  9  Frio^ 
949.    3  Yea.  &  B.  71.    9  E.  &  Y. 

696. 

*  See  tha  authoritiea  antd^  p.  379. 


n.  %  and  see  in  particnlar,  Hall  r. 
Machet,  E.  1797, 3  Anatr.  915.   s  E. 

ft  Y.  464.     Gw.l46.     4Woo45S4. 

Manby  t.  Taylor,  in  Cane.  9  FricCi 
949.     9  E.  &  Y.  696. 

I'  Cooke  V.  Deiby,  Tr.  1751,  Serjt 
HiU'a  MSa  VoL  96,  p.  317. 9  £.  fr  Y. 

199.  Gw.  897. 

*  Johnaon  v.  Dandridge^  &  ^^^^ 
M8S.  Calth.  Gw.  354.  9  Ro.  14. 
a  C.  1  E.  &  Y.  904.    Giupble  v. 
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By  the  seyenth  section  of  the  statute  of  2  and  3  Ed.  VI.,  it  is  The  titliei  of 
enacted  that  eveiy  person  exercising  merch^dises,  bargains  and  ^  ^HUun  the 
selling,  clothing,  handicraft,  or  other  art  or  fiunilty,  being  such  kinds  ^J^|^°  ^ 
of  persons,  and  in  such  places  as  heretofore,  within  these  forQr  icribedhythe 
years,  have  accustomaUy  used  to  pay  such  personal  tithes,  or  of  the  itetute  of  8 
right  ought  to  pay,  (other  than  such  as  be  common  day  labourers,)  |I2|^|?^  ^^ 
shall  yearly,  at  or  before  the  feast  of  Easter,  pay  for  his  personal  payment  of  per- 

[ftnul  tithes. 

tithes  the  tenth  part  of  his  clear  gains,  his  charges  and  expenses, 
according  to  his  estate,  condition,  or  d^ree,  to  be  therein  abated, 
allowed,  and  deducted.  As  to  the  particular  species  of  personal 
tithes  intended  to  be  included  in  this  statute,  it  is  laid  down  by 
Lord  Coke,  that,  ^*  in  this  description  of  personal  tithes,  the 
mfllers  of  fiilling  mills,  rape  nulls,  com  mills,  and  other  mills,  are 
included;  for  a  miller  is  of  an  art  and  fSunilty.^*  Here  it  is 
observable,  that  com  mills  are  placed  upon  the  same  footing  as  the 
tithe  of  fulling  and  paper  mills,  and  other  personal  tithes  in 
general,  for  which,  by  the  statute,  tithes  are  due  only  in  such 
places  where  such  tithes  were  paid,  or  payable,  for  forty  years 
before  the  making  of  the  statute ;  but  it  was  determined  by 
die  House  of  Lords,  in  the  case  last  referred  to,  that  newly 
erected  mills,  for  which  no  tithes  have  been  paid  within  forty 
years,  are  not  within  die  limitation  of  forty  years,  pre- 
scribed by  the  statute  of  2  and  3  Ed.  VL ;  because  the  tithes 
of  newly  erected  com  mills  were  expresdy  given  by  the 
statute  of  JrticuU  Cleri ;  and  though  in  their  nature  th^ 
are  personal,  yet  they  have  some  resemblance  to  predial  tithes^. 
This  resolution  of  the  House  of  Lords  seems  to  amount  to  a 


Falkingham,  H.  1693,  Cartli.  915.  1 
Show.  881.  1E.&Y.  571.  Wilson 
▼.  Mason,  £.  1770,  MS.  Gw.  974.  S 
Yrood,ss5.  s£.&Y.S4a  Gadies 
T.  Haynes,  Tr.  1784,  MS.  Gw.  1956. 
s  £.  &  Y.  1S96.  Hall  V.  Machet, 
soprik  *. 

*  9  Inst  691 

^  Newte  V.  Chamberlayne,  Dodd's 
MS.  904.  1  Bro.  P.  C.  107. 1  £.  &  Y. 
679.  Gw.  596.  1  £q.  Ca.  Abr.  866.  9 
Eq.Ca.  Abr.  751.     9  VniwAlv.a9.  i 


Wood,  489.  In  the  House  of  Lords  all 
the  judges  of  the  King's  Bench  and 
Common  Pleas,  except  Powel,  J., 
were  of  oinnion,  that  the  tithe  was  a 
personal  tithe  only,  and  Lord  Chief 
Justices  Holt  and  Trevor  thou^t,that 
there  was  no  tithe  at  all  due  for  such 
mill,  because  a  personal  tithe  was  due 
only  where  it  had  been  paid  within 
fcNTty  years  before^  according  to  the 
statute  of  9  and  s  Ed.  VI. 
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determination,  that  the  tithe  of  corn  mills  is  not  payable  in  respect 

of  the  trade  or  business  of  the  miller,  but  merely  for  the  profit  of 

the  grist  of  the  mill ;  for  the  trade  of  a  miller  is  so  plainly  ^'  an  art 

or  faculty,^  within  the  express  words  of  the  statute,  that  it  would 

otherwise  be  quite  impossible  to  exclude  it  from  the  benefit  of  that 

part  of  the  same  clause,  by  which  personal  tithes  are  to  be  paid 

only  where  they  have  been  accustomed  to  be  paid  for  forty  yean 

past. 

In  what  respecu      The  result  of  the  cases  relating  to  the  nature  of  tithes  of  corn 

muis'i*  peraonl?  ™^8  is,  that  they  are  so  far  in  the  nature  of  personal  tithes,  a« 

and  in  what  re-    xq})^  subject  to  the  Same  rulcs  as  personal  tithes  in  senend,  first, 

spects  It  18  pre-  "  *  t      n    •»         -, 

dial,  in  ita  nfr.      as  to  the  thing  paid,  which  is  to  be  the  tenth  of  the  clear  pronta, 
^^  after  a  deduction  of  all  incidental  charges  and  expenses,  and  se- 

condly, as  to  the  time  of  payment,  via.  at  Easter,  by  the  statute 
2  and  3  Ed.  VI.^  ;  but  that  they  are  predial  and  local  in  their 
nature,  first,  as  to  the  person  to  whom  they  are  to  be  paid,  beipg 
due  to  the  parson  of  the  parish  in  which  the  mill  is  situate,  and 
secondly,  in  respect  to  their  not  being  witbin  the  clause  of  the 
statute  of  Ed.  VI.,  which  proyides  that  personal  tithes  shall  only 
be  paid,  where  they  have  been  paid  for  the  last  forty  years.  Upon 
the  whole  .then  U  should  seem,  that  the  dthe  of  mills,  in  respect 
to  its  natural  qualities,  properly  belongs  to  the  class  of  mixed 
tithes. 
The  proof  that  a      As  to  the  proofs  requisite  to  be  adduced  by  either  party  on  the 

com  miU  ia  of  .  .n  •       <•  •  ■  •         v  v— 

modern  erection  questi(m,  whether  a  mill  IS  of  ancient  or  modem  erection^  it  m 
tiSe^wnet''       ^^^^  ^^^>  ^^■^  according  to  the  doctrine  hid  down  by  the  leadii^ 

authorities,  the  statute  is  a  positive  law,  and  gives  the  parson 
the  tithes  of  new  mills  specifically,;  and  therefore  it  seems,  that 
in  this  case  the  onu^  yrobandi  is  imposed  upon  the  parson ;  and 
that  to  entitle  himself  to  tithe,  he  must  either  prove  by  docu- 
mentary evidence,  that  the  mill  was  buUt  after  the  ninth  year  of 
Edward  II.*  or  that  tithes  have  in  fact  been  paid  for  such  millf 
which  will  be  admitted  as  presumptive  proof  o^  the  modem  erec- 
tion of  the  mill.  And  upon  this  principle,  in  a  case  where  a  KD 
was  filed  in  the  Exchequer,  for  the  tithe,  amongst  other  things, 
of  a  com  milj,  the  court,  as  it  a^ears  by"  tho  decree,  expressly 
declared,/^  that  tiie  bill  ought  to  be  diamisaed  as  to  the  demand 
'  Wilson  V.  Mason,  £.  l77b,.1JlSirdw/d80.  9t5.' 
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of  the  tithes  of  the  mill  in  question,  no  proof  having  hsen  made 
of  the  payment  of  tithes  at  any  time  for  the  same ;  and  the  bill 
was  accordingly  dismissed  with  costs.*"  *  And  it  may  be  proper 
to  obserre,  that  if  the  law  were  otherwise,  it  would  be  sufficient 
for  the  occupier  of  the  mill  to  shew,  that  tithes  have  never  been 
paid  for  the  mill  within  living  memory ;  for  this,  in  the  absence 
of  any  positive  proof  to  the  contrary,  would  be  considered  as  evi- 
dence that  the  mill  was  erected  before  the  statute.  Indeed,  gene- 
raUy  speaking,  this  is  the  only  proof  which  can  be  given  of  mat- 
ters lying  in  remote  antiquity  ^. 

Where  a  mill,  which  was  erected  before  the  ninth  year  of  Ed-  Wheie  tn  an- 

ciMit  mill  frllfl 

ward  II.  falls,  or  is  taken  down  and  rebuilt,  the  discharge  con-  ^^  -^  ^^^^^^ 
tinues ;  for  rebuilding  and  repairs  are  incidental  to  the  nature  of  ^  ^^^5  '^ 
a  milL    And  it  seems  quite  immaterial  in  such  case,  whether  the  dJKhaige  con- 
mill  falls  by  the  act  or  default  of  the  owner,  or  by  the  wrong  «  .  ^  « 
of  .another ;  for  the  substance  of  the  prescription  consists  of  the  amoduf  for  an 
foundation  of  the  mill,  and  not  of  the  perishable  materials  of 
which  it  is  built.     But  it  is  requisite  that  the  mill  should  be  re- 
built upon  the  same  foundation  or  site  ^.  The  principle  upon  which 
this  rule  of  law  is  founded,  is  very  clearly  explained  in  LutteteFs 
case,  4  Co.  87-     It  is  there  laid  down,  that  *^  where  a  man  has 
any  thing  appendant  or  appurtenant  to  a  house  or  mill,  the  most 
perdurable  part  is  the  land  on  which  the  foundation  is,  and  upon 
which  the  whole  fabric  of  it  consists ;  and  in  respect  thereof,  by 
grant  of  all  his  lands,  all  his  houses,  woods,  and  mills  will  pass. 
Then  the  prescription  or  grant  shall  respect  the  most  durable 
part,  and  which  in  judgement  of  law  includes  the  whole.     And, 
therefore,  it  was  resolved,  that  although  the  house  or  mills  fall, 
by  the  act  or  de&ult  of  the  owner,  or  by  the  wrong  of  another, 

■  Hughes  V.  BillHigharst,  M.  1783,  Calth.    Gw.  S54.     S.  C.  2  Ro.  S4. 

8  Wood,  807.    1  £.  &  Y.  781.    Gw.  1  E.  &  Y.  304.     Pain  v.  Evans,  H. 

644.  1629,  Dy.  in  mai^.  170.  b.    1  E.  &  Y. 

*  See  Bennett  v.  Read,  Tr.-1786,  S71.  Gw.  130.  n.  a.  See  Ross  v. 
Coxc's  MSS.  3  E.  &  Y.  1345.  Gw.  Windsor,  Tr.  1704,  Dodd's  M8.  201. 
1884.  Arguendo  by  Mitford  (now  1  E.  &  Y.  661.  .  Thomas  v.  Price, 
Lord  Redesdale).  Tr.  1759,  8  Wood,  547.    8  E.  &  Y. 

*  Ltttterel's  case,  4  Co.  87.  a.  b.  170.    Qw.871« 
Johnson  ▼.  Dandridge,  E.  1619,  MSS. 


384  OF  PERSONAL   TITHES.  [cHAP.  Til. 

yet,  forasmuch  as  the  perdurable  part,  which  includes  the  whole, 
remains,  he  may  rebuild  it  without  any  loss  of  any  thing  append- 
ent  or  appurtenant  to  it,  but  it  ought  to  be  upon  the  same  place 
which  was  the  old  foundation  of  the  old  house;  for  as  thai  sup- 
ported, and  in  judgement  of  law  included  the  old  house  where  it 
stood,  so  it  shall  support  and  include  the  new  house,  and  so  in  a 
Where  an  an-     manner  is  a  continuance  of  the  old  house.'*^    Upon  this  principle, 
is  pulled  down,     ^  ^  CBse^  where  it  appeared  that  an  ancient  water  mill  had  been 
u^LnrwuTMrt  P**^^  down  by  the  owner,  and  a  new  mill  erected,  with  part  of 
of  the  old  ma-     the  old  materials,  on  the  stream  of  the  same  brook,  on  which  the 
tame  stream,  the  former  mill  had  stood,  the  Court  of  Exchequer  held  that  tithes 
Sd'dS* not*!^.  ^®^  payable  for  such  newly  erected  mill*.    But  if  the  alteration 
tend  to  thenew    of  the  sitc  of  the  ancient  mill  be  not  occasioned  by  the  act  of  the 

milL  ,  , 

But  if  the  mill  owner  himself,  it  seems,  that  in  such  case  the  privO^  of  dis- 
straam  be  di-       charge,  which  was  annexed  to  the  ancient  mill,  will  extend  to  a 

Terted  from  ita  .  .       .         . 

course  b^  natu-  ucw  mill  which  is  built  to  supply  its  place.  Thus,  it  was  held  that 
a almbe^uUt  ^ there  have  been  two  ancient  com  mills,  for  which  a  modus  has 
^P^  ^  ^^^^  P^^  ^^™  ^^^  immemorial,  and  the  mill  stream  should  change 
new  channd,  the  its  course,  and  the  owner  should  pull  down  one  of  the  ancient  mills, 
tinuM^  con-     ^^^  rebuild  it  in  the  new  channel,  this  shall  be  discharged  of  tithes 

by  the  ancient  modus ;  for  this  comes  by  the  act  of  God,  and  not 

by  the  act  of  the  party.    But  the  Court  said,  if  the  stream  be 

altered  by  the  act  of  the  owner  himself,  tithes  ought  to  be  paid 

as  for  a  new  mill^. 

How  fiur  a  pri-        Such  are  the  rules  which  have  been  laid  down  in  regard  to  an 

dK^  or  a  mo.  alteration  of  the  site  and  foundation  of  a  milL    With  respect  to 

dusforuian-     alterations,  which  are  confined  to  the  mere  &bric,  or  internal 

cient  mill  es- 

tends  to  new  or   machinery  of  an  ancient  mill,  as  the  erection  of  additional  stones 

additional  nu^  •  «        « 

cfaineiy.  or  engines,  under  the  same  roof,  and  upon  the  same  foundation, 

it  may  be  laid  down  as  a  general  rule,  that  a  circumstantial  varia- 
tion of  a  thing,  to  which  a  prescription  is  annexed,  does  not 
destroy  the  prescription^,  as  if  a  man  prescribe  in  modo  decimandi 
for  the  tithes  of  a  park,  the  modus  continues  after  it  is  disparked, 

•  Thomas  v.  Price,  Tr.  1759,  s  410. 
Wood,  547.    9  E«  &  Y.  170.    Gw.        «  See  Lutterel's  case,  4  Co.  87. 

371.  Brown'a  case,  Tr.  161S,  Godb.  194. 

^  Johnson  v.Dandridge,  11  Car.  B.  lE.  &Y.S05.    Wilson  v.  Mason,  £. 

R.    iRo.Abr.641.658.    4E.ftY.  177X>,  MS.  Gw.  9S9. 
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for  the  prescription  is  annexed  to  the  land*.  But  in  the  case  of 
mills,  it  is  extremely  difficult  to  ascertain  what  degree  of  variation 
will  be  considered  sufficient  to  destroy  the  privilege  of  exemption, 
belonging  to  the  mill  to  which  the  prescription  was  originally 
annexed ;  indeed,  the  authorities  on  the  subject  cannot  be  per-« 
fectly  reconciled. 

Here  it  may  be  proper  to  observe,  that,  with  reference  to  the 
question  how  far  the  exemption  of  an  ancient  mill  may  be  destroy^ 
ed  by  modem  alterations  or  additions,  there  seems  to  be  no  dis« 
tinction  between  the  exemption  of  a  mill  covered  by  a  modus,  and 
the  absolute  discharge  of  a  mill  erected  before  the  statute  of 
Articuli  Cleric  and  that  the  cases  on  either  head  may  be  consider- 
ed  as  analogous  and  convertible  authorities. 

In  respect  to  the  authorities  upon  the  subject  now  under  con- 
sideration, it  is  laid  down,  in  an  anonymous  case,  in  Brownlow 
and  6oldsborough''s  Reports  ^^  that  ^^  if  you  have  but  one  pair  of 
stones  in  your  mill,  and  pay  a  rate  for  them,  then  if  you  put  in 
another  pair  of  stones,  new  tithes  must  be  paid  in  kind.^  But  it 
was  said  by  Parker,  Chief  Baron,  in  Wilson  v.  Mason  ^^  which  is  a 
leading  authority  on  the  present  question,  that  the  case  in  Brown- 
low  was  a  mere  note,  and  that  it  was  denied,  as  it  undoubtedly  was, 
in  Gumble  v.  Falkingham  ^j  before  Lord  Chief  Justice  Holt., 
In  the  next  case,  which  is  in  RoIle''8  Abridgement  ^,  it  is  said, 
that  the  court  seemed  to  incline,  that  a  modus  in  lieu  of  all 
tithes,  issuing  out  of  two  ancient  messuages,  and  two  ancient 
mills,  would  not  cover  two  new  grain  mills,  erected  by  the 
owner,  within  the  messuages,  because  the  tithe  of  a  mill  is  not 
merely  predial,  but  mixed  with  the  personalty,  and  is  more  of  the 
personalty  than  the  predialty ;  but  the  point  was  not  determined. 
But  this,  which  can  scarcely  be  said  to  amount  to  a  declaration  of 
opinion,  goes  merely  to  the  question,  whether  a  modus  claimed 
expressly  for  tithes  issuing  out  of  a  *^  messuage,^  will  extend  to  a 

•  Cowper  V.  Andrews,  M.  1614,  *  E.  1770,  MS.  Gw.  974.  982. 

Hob.  39.    1  E.  &  Y.  240.    Gw.  275.  ^  Hil.  1692,  Carth.  215.    1  E.  & 

Poole  Y.  Reynolds,  M.  1621,  Hutt.  Y.  571.    Gw.  982. 

57.    Winch.  1.  44.    1  E.  &  Y.  322.  "  Goodwin  t.  Smith,  is  Car.  B.  R« 

^  E.  1612, 1  Brownl.  &  Golds.  S2.  1  Rol.  Abr.  652.    4  £.&  Y.  410. 

1  E.  &  Y.  203. 

VOL.  I.  C  C 
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mill  newly  built  in  such  messuage ;  for,  as  it  appears,  tbat  the 
sites  of  the  messuages  and  the  mills  were  perfectly  separate 
and  distinct,  there  could  be  no  pretence  for  extending  the  modus 
for  the  ancient  miUs  to  new  mills  erected' upon  a  different  found- 
ation ;  the  new  mills,  therefore,  could  only  be  covered,  if  at  all, 
by  the  modus  for  the  messuages.  In  the  case  before  Lord  Chief 
Justice  Holt,  which  has  been  just  alluded  to,  it  was  held  that 
a  modus  for  a  water  com  mill  is  not  destroyed  by  the  hdiitian  at 
another  pair  of  stones  under  the  same  roof*  ;  and  this  cade,  it 
is  to  be  observed,  was  determined,  upon  a  full  consideration  of 
the  previous  authorities,  and  in  particular  of  the  two  cases  in 
Brownlow  and  Rolle,  and  LutterelPs  case,  4  Co.,  which  has  been 
already  referred  to,  as  the  leading  authority  on  the  subject. 

In  the  next  case  of  Goodwin  v.  Wortley,  in  1732**,  the  defend- 
ants insisted  upon  a  modus  of  two  shillings  in  lieu  of  tithes  in 
kind  for  all  grain  ground  at  a  certain  water  com  mill,  and  they 
filed  a  cross  bill  to  establish  the  modus.  Upon  an  issue  directed 
by  the  Court  of  Exchequer,  the  juiy  found  the  modus  as  laid  in 
aiaswer ;  but,  added,  *^  that  anciently  the  mill  aforesaid  had  two 
pair  of  stones,  and  no  more,  and  that  there  hath  been  added  to 
the  said  miU  one  pair  of  stones,  which  are  carried  by  the  same 
frame  and  wheels,  which  carried  the  former  stones,  but  that  the 
mill  can  work  only  two  pair  of  stones  at  one  time.^'*  The  Court 
dismissed  the  original  bill  as  to  the  tithes  of  the  mill,  and  esta- 
blished the  modus.  But  it  should  be  observed,  that  this  case  is 
no  where  reported,  and  that  it  does  not  appear  by  the  Decree* 
book,  from  which  the  above  statement  is  extracted,  that  the  de- 
termination of  the  Court  was  founded  upon  the  circumstance,  that 
the  mill  could  only  work  two  pair  of  stones  at  one  time. 

In  a  subsequent  case  before  Lord  Hardwicke^,  the  defendant 
pleaded  a  modus  for  a  mill,  when  it  was  partly  a  com  mill,  and 

*  Gamble  V.  Falkingham,  H.  1692,  but  unum  nudendinum^  and  must  be 

Carth.  215.     1  E.  &  Y.  571.     Gw.  so  demanded  in  jDiwsnpff. 

982.    This  case  is  also  reported  in  4  ^  Decree-book^  6  Dec.     2  Wood, 

Mod.  45,  where  it  is  said, «  The  pre-  331.    2  E.  &  Y.  3J.    Gw.  715. 

scription  to  the  mill  is  general,  and  it  *  Talbot  v.  May,  M.  17  43,  5  Atk. 

is  but  accidental  whether  there  is  one  17.    2  E.  &  Y.  93.    Gw.  782. 
or  two  pair  of  stones  therein,  it  is  still 
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pATtly  a  fulling  mill.     It  appeared,  that  several  years  before,  the 
fiilliiig  wheels  had  been  removed,  and  a  pair  of  mill  stones  sub^ 
stituted  in  their  place,  and  that  the  mill  had  ever  since  been  used 
as  a  com  milL     The  counsel  for  the  defendant  insisted  that  the 
modus  covers  the  miU,  whether  the  engine  of  the  inside  consists 
of  wheels  or  stones ;  and  therefore  changing  the  working  part, 
makes  no  variation,  but  the  modus  will  still  cover  it  as  a  mill, 
though  of  a  different  kind.     Lord  Chancellor  : — *^  The  plea  in 
this  case  must  he  considered,  both  in  respect  to  the  form  and 
substance,  and  upon  either  it  cannot  stand ;  for  as  it  is  not  ad 
idem,  it  is  impossible  to  know  to  what  it  is  applicable.    Here 
are  three  mills  charged  by  the  bill  to  be  workmg  mills.     The 
defendant  pleads  a  modus  to  one  only,  called  Birdlep  mill.    All 
of  them  at  present  are  used  as  com  mills,  and  therefore  the 
plea  is  quite  uncertain ;  if  this  point  could  be  laid  aside,  which  I 
cannot  do,  consider  it  next  upon  the  substance.     I  will  consider 
them  as  two  new  com  mills,  but  under  the  same  roof.    Suppose 
first,  an  ancient  mill  under  a  building  worked  with  cne  wheel,  and 
the  owner  under  the  same  roof  thinks  proper  to  erect  two  new 
wheels,  and  two  new  stones,  I  am  of  opinion  this  is  to  all  intents 
and  purposes  two  mills,  and  he  cannot  cover  them  with  the  same 
modus ;  you  might  as  well  say,  he  might  erect  another  mill  upon 
the  same  stream,  and  call  it  one  mill.     Suppose  two  ancient  mills 
in  the  same  parish,  which  paid  tithes  in  kind,  and  another  miller, 
who  had  a  fulling  mill  covered  with  a  modus,  should  turn  it  into  a 
com  mill,  it  would  prejudice  the  parson  in  the  other  mills,  as  the 
new  erected  one  would  diminish  the  trade  of  those  mills,  and  the 
parson  suffering  by  those  means  ought  to  be  recompensed  by  the 
payment  of  tithe  for  the  mill  so  converted.     The  reascm  the  cases 
go  upon,  why  a  modus  is  destroyed  where  two  stones  are  erected 
instead  of  one,  is,  because  the  miller  can  grind  a  double  quantity*. 


*  The  only  case  to  be  found  in  the  be  law  in  the  case  of  Gumble  v. 

books  in  support  of  this  doctrine,  is  Falkingham,  as  it  has  been  since  Lord 

the  anonymous  case  in  1  Brownl.  8t  Hardwicke's   time,  in    the  case  of 

Gold.  32.    1  E.  &  Y.  203,  which,  as  Wilson  v.  Mason,  E.  1770,  MS.  Gw. 

it  has  been  ah'oedy  stated,  is  a  mere  974. 
note,  and  was  expressly  denied  to 

c  c2 
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Consider  it  in  another  light.  Formerly  there  were  two  foiling 
mills,  and  a  com  mill  under  the  same  roof,  and  the  fulling  mills 
are  turned  into  two  new  com  mills :  this  is  just  the  same  thing 
as  if  he  had  erected  two  new  mills.  The  foiling  mills  can  only 
pay  a  personal  tithe,  because  it  is  only  in  the  nature  of  a  trade; 
but,  where  there  are  com  mills,  each  is  to  pay  a  tenth  dish. 
In  this  case,  thus  much  must  be  shewn,  that  there  was  a  custom 
in  this  parish  for  fulling  mills  to  pay  tithes,  or  otherwise  they  do 
not  properly  pay  them.  The  only  colourable  thing  is,  it  was  an 
ancient  modus  for  the  land,  and  that  the  mill  is  but  an  acci- 
dental quality.  But  it  is  not  pleaded  for  the  land  only,  but  as  a 
conjunct  modus  both  for  land  and  mill  too,  and  therefore  let  the 
plea  be  overruled.  It  should  however  be  observed,  that  there 
seems  to  be  an  inaccuracy  in  one  part  of  the  report,  for  Ltord 
Hardwicke  could  not  but  have  been  well  aware  that  it  had  been 
settled  by  the  House  of  Lords  ^,  that  the  tithe  of  com  mills  is 
not  the  tenth  dish,  and  that,  as  to  the  mode  of  paying  tithes,  there 
is  no  distinction  between  fulling  and  com  mills.  There  is  a 
manuscript  note  of  the  same  case,  by  a  reporter  of  great  credit, 
which  is  in  the  following  words :  "  Modus  for  mills,  which  are 
com  mills,  and  are  turned  into  fulling  mills :  modus  destroyed.  An 
ancient  mill  worked  with  one  wheeL  Under  the  same  roof  the 
owner  erected  two  other  mills,  with  two  wheels,  and  new  stones. 
An  ancient  modus  for  the  first  mill  can  never  extend  to  the  new 
erected  mill.  Tithe  of  fulling  mills  is  a  personal  tithe,  and  a 
custom  must  be  shewn,  because  it  is  not  due  otherwise;  and, 
therefore,  it  is  contradictory  to  set  up  a  modus.*^  ^  The  fiurts  and 
the  grounds  of  the  judgement,  in  this  case,  are  very  imperfectly 
stated ;  but  in  respect  to  the  substance  of  the  modus  it  appears 
that  the  mills  were  anciently  used  for  foiling,  as  well  as  for  grind- 
ing com,  and  Lord  Hardwicke'^s  opinion  evidently  proceeds  very 
much  upon  the  notion,  that  the  tithes  of  such  mills  being  difierent 
in  their  nature,  could  not  be  consistently  united  in  the  same 
modus.  Again,  it  may  b^  collected  from  the  report,  that  the 
mills  which  had  been  used  for  foiling,  and  the  ancient  com  mill, 

*  In  Newte  v.  Chamberlayne>  H.     Supra^STS. 
1705,  Dodd'a  MS.  204.    1  Bro.  P.  C.         ^  Coxe's  MSS.  B.  B.  44. 
157.       1   E.  &  Y.  679.      Gw.    596. 
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^ere  distinct  and  separate  millS)  although  they  were  under  the 
same  roof;  and  the  argument  of  Lord  Ha^rdwieke,  taken  in  its 
utmost  latitude,  only  tends  to  shew,  that  an  additional  wheel,  with 
additional  stones,  is  to  be  deemed  a  new  mill. 

The  case  which  comes  next  in  order  of  time  is  that  of  Wilson  The  exemption 
V.  Mason*,  in  the  Exchequer,  which  may  be  considered  as  a  corn mUi» not 
leading  authority  on  the  subject  now  under  consideration.    In  that  ^jJ^IJ^^oJ^ 
case  it  appeared,  that  an  ancient  mill,  which  from  time  immemo-  ^^e  u  a  lead 

milL 

rial  had  been  used  as  a  com  mill,  was  in  the  year  1690  converted, 
in  part,  into  a  lead  mill,  and  that  one  part  of  the  mill  had  been 
used  as  a  com  mill,  and  the  other  part  as  a  lead  mill,  down  to  the 
year  1736,  when  the  lead  mill  was  again  converted  into  a  com 
milL  The  question  which  arose  upon  this  part  of  the  case,  and 
the  determination  of  the  court  are  very  clearly  and  fully  stated  in 
the  following  report  of  the  judgement  of  Lord  Chief  Baron  Par- 
ker. '^  But,  as  to  the  ancient  mill,  it  was  objected  by  the  plain- 
tifTs  counsel,  that  by  altering  the  nature  and  quality  of  the  mill, 
by  turning  it  from  a  corn-mill  into  a  lead-mill,  the  privilege  of 
exemption  from  tithes  was  destroyed,  and  could  not  revive  by  re- 
converting it  into  a  com-mill.  They  cited  1  Brownl.  32.  *  If 
two  fulling-mills,^  8ec.  ^  This  is  only  a  note.  •  In  Gumble  v. 
Falkingham,  Carth.  215  ^,  the  latter  part  of  the  case  in  Brown- 
low  was  denied;  for  it  was  there  holden,  that  a  modus  is  not  de- 
stroyed by  the  addition  of  a  new  pair  of  stones.  And  we  are  of 
opinion,  that  the  mill  is  the  substance  and  thing  exempted,  and 
using  one  of  the  wheels  as  a  lead-mill,  for  a  time,  will  not  destroy 
the  exemption.  LutterelPs  case,  in  4  Rep.  86^,  is  a  full  autho- 
rity to  this  purpose.  But,  if  the  ancient  mill  now  in  question  had 
been  wholly  used  as  a  lead-mill,  it,  at  most,  could  have  only 
amounted  to  a  suspension  till  it  was  re-converted  into  a  com-mill, 
but  not  to  an  extinguishment.  In  Brown^s  case,  Godb.  194  *,  it 
was  holden  by  the  whole  court,  that  if  a  man  hath  a  modus  for 
hay  in  Black  Acre,  and  he  soweth  the  acre  seven  years  together 
with  com,  this  doth  not  destroy  the  modus,  but  it  shall  continue 

•  E.  1770,  MS.Gw.974.  3  Wood,  '  Ante,  385. 
285.     2  E.  &  Y.  240.  *  Ante,  383. 

*  See  the  statement  of  this  case  •  Tr.  1612, 1  E.  &  Y.  203. 
ante,  385. 
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when  it  is  again  made  into  hay.     So  is  Cowper  and  Andrews,  1 

Ro.  Rep.  I2I9  and  Lord  Hobart,  in  his  report  of  that  ctseS  i» 

express,  that  though,  for  the  time,  there  were  no  deer  in  the  park, 

there  could  be  no  venison  acoording  to  the  modus ;  yet  the  paxl 

might  be  restored  and  replenished  at  any  time,  and  therefore  there 

could  be  no  extinguishment  of  the  modus.     Still  less  then  could 

the  two  instances  of  payment  of  thirty  shillings  a  year  to  Dr. 

Stanhope,  destroy  the  exemption  in  the  present  case.^ 

Tithes  held  to  The  next  and  latest  decision  on  the  subject,  is  Manby  v.  Tay- 

J;;;^'"^?^^^"'^    lor,  in  1814.     There  is  a  short  note  of  this  case  m  Vesey  and 

stones  added  to    Bpames's  Reports,  to  the  foUowinff  eflTect :  "  an  ancient  corn-mill 

Bh  ancient  miU,  *  ,  ,       "^ 

had  been  rebuilt,  and  two  pair  of  new  stones  added :  the  blaster 
ci  the  Rolls,  upon  the  authority  of  the  case  of  Talbot  y.  May, 
decreed  an  account  as  to  the  two  pair  of  new  stones,  observing 
that  the  cases  on  the  subject  were  not  easy  to  be  recondlecr-^ 
But  by  another  report  of  the  case,  it  appears  diat  there  had  not 
only  been  an  addition  of  two  new  pair  of  stones,  but  a  cirailir 
building  had  been  dso  erected  upon  a  different  foundation,  vith 
arms  and  sails,  for  the  purpose  of  increasing  the  mechaaical 
powers  of  the  mill. 

But  in  respect  to  this  decision,  it  seems  proper  to  observe,  that 

although  the  cases  are  not  perfectly  reconcileable,  yet  the  note  in 

Brownlow,  and  Talbot  y.  May,  supposing  the  latter  case  to  be 

clearly  in  point,  are  by  no  means  equal  in  authority  to  LutterelTs 

case,  Gumble  y.  Falkingham,  and  Wilson  y.  Mason:  bedda, 

it  is  extremely  difficult  to  say  what  is  meant  by  the  tem  *'rtte 

tithe  ^,  which  is  used  in  the  case  in  Brownlow.     Indeed  it  seems 

quite  contrary  to  all  principle,  as  well  as  authority,  to  contend, 

that  whateyer  improyements  may  be  made  in  the  ma<^ery  of 

mills,  the  owner  of  an  ancient  mill  is  bound,  at  die  risk  of  ftr- 

feiting  his  priyilege  of  exemption,  to  continue  to  use  the  same 

machinery  which  has  been  used  in  the  mill  from  time  immenioTial. 

A  prescriptiye     It  appears,  by  a  case  recently  decided  in  the  Court  of  Kings 

rt^i.'n'IJtde.  B«*^ch,  that  this  is  an  argument  of  considerable  weight  Thequw- 

Btroyed  by  an      tion  there  was,  wheth^  a  prescriptiye  right  to  the  stream  of  a 

alteration  of  the  r  r  o 

'  M.  1614,  Hob.  39.     1  E.  &  Y.        •»  E.  1814,  3  Ves.  &  B.  71.  9Price 

240.     Gw.  275.  249.     2  E.  &  Y.  696.     Gw.  17«0. 
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watercourse,  annexed  to  an  ancient  mill,  out  of  which  the  owner  dimensions  of 
had  taken  the  former  wheel,  and  substituted  a  new  wheel,  of  miu. 
different  dimensions,  was  destroyed  by  such  alteration :  the  Court 
held  that  it  was  not  destroyed,  and  amongst  other  reasons,  be- 
cause it  would  stop  all  improvements  in  machinery^. 

The  question,  as  to  the  effect  of  new  or  additional  machinery, 
upon  the  privilege  of  exemption  annexed  to  an  ancient  mill,  may, 
perhaps,  be  illustrated  by  the  case  of  a  prescriptive  modus  for  am 
ancient  garden,  or  orchard.  Thus,  for  instance,  where  an  ancient 
garden  or  orchard  is  enlarged,  the  modus  will  not  extend  to  the 
new  addition^  because,  it  forms  no  part  of  the  substance  of  the 
taiodus,  viz.  the  particular  tract  of  ground  to  which  the  prescription 
was  originally  annexed,  and  consequently  such  addition  can  neither 
participate  in,  nor  impair  the  privilege  of  exemption^.  But  in 
respect  to  any  circumstantial  alterations  which  may  be  made 
within  the  ancient  circuit  of  the  garden,  or  orchard,  as  if  the 
produce  of  the  garden  or  orchard  should  be  increased  by  a  new  or 
different  mode  of  cultivation,  or  by  the  planting  of  a  greater 
number  of  fruit  trees,  it  never  could  be  contended,  that  such 
addition^  produce  would  not  be  covered  by  the  modus. 

But  whether  the  privilege  of  a  mill,  which  is  protected  by  The  exemption 
its  antiquity,  or  covered  by  a  modus,  will  extend  to  additional  ^b^i8*^r*^e,JI.* 
machinery  erected  on  the  ancient  foundation,  or  not,  it  seems  quite  &^^*  °^^  °*il^ 

cannot  be  aflect- 

clear,  that  the  erection  of  additional  machinery  will  not  destroy  ed  by  the  erec 
the  exemption  of  the  ancient  engines  of  the  mill,  nor  will  such  machineiy.^"'°^ 
exemption  be  affected  by  the  removal  of  the  ancient  engines,  and 
the  substitution  of  any  new  machinery  of  equal  force  and  power. 
Thus,  in  the  case  before  the  Master  of  the  Rolls,  the  account  of 
tithes  was  decreed  as  to  the  additional  stones  only  ^. 

Although  no  tithes  are  due  by  law  for  a  com  mill,  erected  The  parson  may 
before  the  ninth  year  of  Ed.  II.  yet  by  prescription,  the  parson  p,^ript»onto 
may  be  entitled  to  the  tithe  of  such  a  mill.     There  is  not,  it  is  ****»«  «>f„"  ">- 

"  Saunders  v.  Newman,  H.  1818,  ^  Woolmerston's  case,  Hetl.  85.  1 

1  B.  &  A.  261.    See  Rex  v.  Tippet,  fi.  &  Y.  362.    See  ante,  324. 

3  B.  &  A.  193.    Moore  y.  Rawson,  5  *"  Manby  v.  Taylor,  ante  390.   See 

B.  &  Cres.  p.  338.    5  Dow!.  &  Ryl.  also  Goodwin  v.  Wortley,  ante,  386. 
234.  S.  C. 
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believed,  any  positive  decision  to  that  efTect,  nor  does  it  appear 
that  tithes  in  kind  have  ever  been  claimed  expressly  for  an  ancient 
milly  but  the  common  cases  of  moduses  for  com  mills  may  be 
considered  as  authorities  for  that  purpose.  As  no  tithes  appear 
to  have  been  originally  payable  for  mills,  by  the  common  law^  it 
seems  difficult  to  account  for  these  moduses  for  ancient  mills.  It 
is  probable  that  they  were,  for  the  most  part,  granted  by  lordfl  of 
manors  and  others,  for  the  tithes  of  the  multure  or  toll,  due  to 
them  for  the  grinding  of  the  com  of  their  tenants.  But  it  diould 
be  remembered,  that  where  tithes  are  demanded  by  prescription  of 
the  profits  of  a  mill,  the  mill  must  necessarily  be  supposed  to  be  of 
more  ancient  date  than  the  time  of  legal  memory,  vis.  the  first 
year  of  King  Richard  I.,  and  therefore  it  is  obvious  that  sucb  a 
claim  will  never  be  set  up,  except  where  it  can  be  shewn  by  andent 
documents,  that  the  mill  was  erected  before  the  ninth  year  of  Ed. 
II.  for  this  proof  would  defeat  the  claim  of  the  parson  under  the 
statute. 
Modules  ana  With  respect  to  moduses  and  prescriptions  an  nan  decimandfij 

^t^lid'o    *^^  discharge  of  the  tithes  of  com  mills,  it  is  to  be  observed,  that 
for  tithes  of        as  in  both  cases  the  exemption  rests  upon  immemorial  usage,  so, 

generally  speaking,  it  will  be  found  to  involve  the  considentioD 
of  the  same  questions  of  law.  The  whole  subject  may  be  reduced 
under  three  heads.  First,  where  the  modus  or  absolute  exemp- 
tion is  strictly  prescriptive  and  claimed  specifically  for  a  pardoiltf 
mill.  Secondly,  where  the  modus  or  prescription  is  laid  by  vtj 
of  custom  for  all  mills  generally,  or  for  a  particular  descripdon  of 
mills,  as  ancient  mills  within  a  parish  or  other  district.  Thirdly, 
where  a  mill  is  claimed  to  be  exempt  from  tithes,  as  being  erected 
upon  land  which  is  covered  by  a  modus,  or  absolutely  dischaiged 
from  the  payment  of  tithes. 
''A  prescription  m  1-  The  first  question,  80  far  as  it  relates  to  a  modus  for  a  ptf- 
\um  dKimando    ^i^ular  mill,  has  been  already  considered  in  its  most  material  point, 

may  be  set  up  '  ^  . 

for  an  ancient      namely,  how  far  it  may  be  affected  by  the  rebuilding  or  alteration 

of  the  fabric  of  the  mill.  As  to  a  prescriptive  discharge  of  tithes 
of  a  mill,  there  are  several  cases,  by  which  it  appears  that  the 
owner  of  an  ancient  mill  may  prescribe  in  non  decimandOj  to  be 

■  Eaton  V.  Nayler,  M.  1666,  2  Keb.  1S4.     1  E.  &  Y.  450. 
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dischaiged  of  tithes  * .  But  as  it  has  been  already  seen,  th  At  all  milk 
erected  before  the  ninth  year  of  Ed.  II.,  are  privileged  by  the 
statute  cfArHctUi  Cleriy  it  is  difficult  to  discover,  under  what  dr- 
cuBMtances  it  would  be  necessary  or  adviseable  to  allege  a  pre*- 
Bcription  to  be  discharged  from  the  payment  of  tithes  for  an  ancient 
mill ;  for  in  such  case  it  is  evidently  more  beneficial  to  the  party 
to  rely  upon  the  general  law  ^. 

2.  The  only  material  question  arising  under  this  head  is^  Whether  a  ne# 
whether  a  new  com  mill,  for  which  a  modus  rannot  be  claimed  be  £»^ar^ 
specifically,  may  be  exempted  by  a  friodua  decimandiy  or  by  a  ^  ■  cu«totn  of 
prescription  in  non  decimandOf  alleged  generally  by  way  of  aUmmBgeneial* 
custom,    within   a    particular   parish    or   place.      As    to   the  ^uu-pvUhor 
discharge  by  modus,  there  is  a  report,  or  rather  a  note,  of  a  P^*^ 
case  in  3  Bulstrode,  to  the  following  ^fect :     *^  Note,  that  an- 
other prohibition  was  moved  for,  upon  a  suggestion  of  a  modus^ 
to  pay  so  much  by  a  custom  for  all  miUs  erected,  or  to  be 
erected,  and  this  appeared  to  be  a  new  erepted  mill ;  whether 
the  custom  shall  run  to  this  or  not,  upon  the  statute  ofJrtu 
cult  Cleric  cap.  6.     Coke,  Chief  Justice.    This  modus  cannot 
go  to  this  new  mill ;  for  an  ancient  mill  your  modus  shall  be  al- 
lowed, but  not  for  the  mill  newly  erected ;  the  custom  wiU  not  ex- 
tend unto  it ;  and,  therefore,  by  the  rule  of  the  court,  for  this  new 
mill  a  consultation  was  granted.""^     But  in  respect  to  this  case,  it 
may  be  observed,  that  the  modus  seems  too  loosely  stated,  to 
irarrant  the  conclusion^  that  a  newly  erected  mill  cannot  be  dis- 
charged by  a  customary  modus  under  any  circumstances.    For 
although  the  terms,  custom  andprescnpfion,  are  commonly  used 
indiscriminately  in  the  books,  yet  there  is  a  very  material  distinc- 
tion between  a  modus  for  a  particular  ancient  mill,  or  for  every 
ancient  miU,  and  a  modus  for  all  mills  generally  within  a  parish  or 


*  Hall  V.  Hart,  M.  169S,  IS  Mod. 
843.  1  Ld.  Raym.  441.  1  £.  &  Y. 
632,  Hughes  V.  Hereford,  cited  Und. 
Newte  ▼.  Chamberlayne,  H.  1705, 
Dodd's  MS.  804.  1  E.  &  Y.  679. 
Gw.  600.  Wilson  Y.  Mason,  £.  1770, 
MS.  Gw.  980. 

^  The  allegation  of  a  prescripdve 


right  to  a  discharge  whidi  may  be 
claimed  under  the  general  law,  is  un- 
questionably mere  form ;  but  there 
are  many  precedents  to  shew  that 
such  a  mode  of  pleading  is  warranted 
by  the  ancient  practice. 

""  JtkeB\  case,  Tr.  1616,  S  Bulstr. 
812.     1E.&Y.  857. 
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place.      For  in  the  fonner  case,  the  modus  being  strictly  pre- 
acriptive,  would  necessarily  be  confined  to  mills  which  wen 
erected  before  the  time  of  legal   memory;  but  in  the  latter 
case,  it  seems  that  the  modus  being  alleged  generally,  by  way  of 
custom,  throughout  the  parish  or  place,  would  apply  to  all  milli 
in  general,  whether  new  or  old,  which  are  situate  within  the  botiD- 
daries  of  the  parish  or  place  over  which  the  custom  extends.  Thus, 
in  the  case  of  a  modus  for  orchards  or  gardens,  if  the  modus  be  al- 
leged for  ancient  gardens  or  orchards,  it  will  exempt  such  gardeni 
and  orchards  only  as  have  existed  ever  since  the  time  of  1^  mt- 
mory  ;  but  if  the  modus  be  for  gardens  or  wchards  generally,  it 
wUl  extend  to  such  as  are  newly  made*.     So,  where  a  prescription 
was  alleged  by  way  of  custom,  in  the  hundred  of  Ossukton,  in  the 
county  of  Middlesex,  and  in  another  hundred  in  the  county  of 
Surrey,  **  that  if  any  common  baker  of  bread,  inhabitisg  withii 
either  of  those  hundreds,  erect  any  water-mill,  windmill,  or  hand- 
mill,  within  either  of  the  hundreds,  to  grind  his  gnun,  to  be  em* 
ployed  in  making  of  bread,  for  himseli^  in  his  trade  of  a  commoa 
baker,  for  the  making  of  bread  for  the  maintenance  of  his  family^ 
and  to  sell  to  his  customers  inhabiting  there,  or  near  the  said  htm* 
dreds,  for  their  sustentation,  by  the  sustentation  of  whom  the  per- 
sons within  the  said  hundreds  have  more  ample  tithes,  m  of 
thoae  who  have  lands  or  tenements,  and  others,  as  of  handicraft 
tradesmen,  offerings,  and  such  like,  no  tithes  have  been  used  to  be 
paid,  from  the  time  whereof,  &c.  for  the  grinding  of  the  grain  » 
employed  in  his  trade  ;^  it  was  held  that  this  prescription  in  nos 
decimando  was  good  for  the  two  hundreds,  and  a  prohibition  was 
granted  upon  this  suggestion,  where  the  baker  inhabited  in  one  of 
the  hundreds,  and  erected  a  mill  in  the  other  hundred'',    b 
should,  however,  be  observed,  that  although  in  this  case  the  dis- 
charge was  claimed  by  way  of  prescription,  yet  as  the  flour  vas 
ground  by  the  baker  solely  for  the  purposes  of  his  trade,  and  for 
his  domestic  consumption,   this  would  have  been  a  sufficient 
ground  of  exemption  at  the  common  law  ^. 
Whether  tithe  is       3.  The  question  to  be  considered  under  this  head,  is,  whether  i 
mmiwwVewt-  ^onSl  newly  erected  upon  land  discharged  from  tithes,  cither  abso- 

*  See  ante,  383;.  Ro.  Abr.  654. 

^  Kidder  v.  Edwards,  15  Car.     1         '  Sc#po&t.p.  399. 
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lutdy  in  non  dedmandot  or  by  a  modus,  is  exempted  firom  the  ed  upon  land 
payment  of  tithes  by  force  of  t$ie  dischax^^  which  is  annexed  to  ^j^^  p^^oat  of 
the  land.  Tlie  only  objection  which  can  be  urged  against  the  ^^^^ 
exemption  of  a  mill  in  such  cases^  is,  that  the  tithes  of  a  mill, 
being  personal,  are  distinct  from  the  land,  and  tor  that  reason 
cannot  be  included  in  an  exemption  which  extends  only  to  the 
tithes  of  the  land.  But  to  this  it  may  be  answered,  that  the  autho- 
rities haye  determined  that  the  tithe  in  question  is  not  payable  in 
respect  of  the  person  of  the  miller,  but  of  the  mill  itself,  ^which  is 
parcel  of  the  realty ;  and  the  House  of  Lords,  when  they  settled 
the  nature  of  the  tithe,  did  not  determine  that  it  was  a  personal 
tithe,  but  only  that  it  was  in  the  nature  of  a  pers^mal  tithe,  as  to 
the  mode  and  time  of  payment*  That  the  tithe  in  question  is 
essentially  predial  and  veal,  is  a  condusion  necessarily  resulliag 
from  die  dieterminaticm  of  the  House  of  Lords,  that  it  is  not  within 
the  opesation  of  the  seventh  and  eighth  sections  of  the  Statute  of 
2  and  3  Ed.  VI.,  by  which  personal  tidies  are  to  be  paid  in  those 
places  where  they  have  been  accustomably  paid  for  forty  years  be- 
fore the  making  of  the  act.  In  short,  k  seems  to  be  now  quite 
setded,  that  the  tithe  of  a  com  mill  is  predial  in  point  of  locality. 
These  obseryations  are  die  more  material,  because,  aldiough  the 
dedded  cases  are  clearly  in  &yottr  of  the  exemption  of  a  mill 
where  the  land  is  discharged,  yet  there  apfieaKS  to  hare  been 
some  diversity  of  opinion  on  the  subject. 

The  first  and  leading  authority  on  this  question  is  a  case 
which  is  reported  by  Lord  Coke,  in  2  Inst.  490,  in  the  following 
words :  ^*  A  man  seised  of  eight  acres  of  meadow,  and  one  of 
pssture,  fi»  the  dthes  whereof  he  hath  paid  time  out  of  mind  five 
shillings  and  feurpence,  afterwards  the  owner  builds  a  com  mill 
upon  the  same,  he  shall,  pay  no  tithes  for  the  com  mill  because 
the  land  was  discharged  per  modum  decimandiJ"  *  Again,  in 
a  subsequent  case  in  BoUe^s  Abridgement,  it  is  laid  down,  that 
if  a  man  prescribe  to  pay  die  parson  a  modus  fi»r  all  the  demesnes 
of  a  manor,  and  afterwards  erect  a  windmill  upon  part  of  such 
demesnes,  he  shall  pay  no  tithes  for  the  mill,  but  the  modus 

*  Lord's  case,  Kicb.  26  and  S7  Eliz.,  2  Inst  490. 
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given  foir  the  demesnes  shall  go  in  discharge  of  the  mill  winch 

is  built  upon  the  land  discharged  *• 
Whether  ft  mill        In  another  case,  a  mill  was  erected  upon  glebe  land,  psrcel  of 
upo/gl^  land    ^  parsonage,  which  came  to  the  king  by  the  Statute  of  IKssolii. 
it  exempt  from    li^^g.     The  vicar,  who  was  endowed  with  small  tithes,  sued  the 

bthes.  '  ' 

parson  for  tithes  of  the  mUl.  The  parson  applied  for  a  prohiU- 
tion,  '*  first,  because  the  glebe  upon  which  the  mill  was  erected  was 
discharged  of  the  payment  of  tithes ;  secondly,  because  the  vicar's 
endowment  did  not  extend  to  the  tithes  of  the  miU.  But  the  pro- 
hibition was  denied ;  for  the  mill  being  lately  erected,  tithes  ougbt 
to  be  paid  for  it,  and  the  extent  of  the  endowment  is  a  matter 
triable  in  the  spiritual  court.^  In  the  conclusion  of  the  report  it  is 
said,  *'  the  discharge  of  the  glebe  cannot  extend  to  a  mill  erected 
de  novo.'^  ^  But  it  is  to  be  observed,  that  in  this  case  it  does  not 
*  clearly  appear  that  the  glebe  was  absolutely  discharged  by  pre- 
scription or  otherwise:  and  this  is  very  material;  because,  if  it 
were  not  so  discharged,  die  mill,  which,  in  all  probability,  was 
in  the  hands  of  a  tenant,  would  be  liable  to  tithes ;  for  the 
exemption  of  glebe  land  is  a  mere  personal  privilege,  grounded 
upon  the  maxim,  eccleria  decimas  nan  solvit  ecdesuBj  and  there- 
fore it  does  not  extend  to  the  fiurmers  and  tenants  of  the  parson, 
unless  the  land  itself  be  discharged  by  prescription,  or  other  law- 
fill  ways  and  means. 

In  another  case,  which  has  been  before  referred  to,  it  is  said 
that  the  court  seemed  to  incline  that  a  modus  for  all  tithes  issuing 
out  of  two  messuages  and  two  mills  could  not  extend  to  two  new 
miUs  erected  within  the  messuages,  because  the  tithe  of  a  mill  b 
not  merely  predial,  but  mixed  with  the  personalty,  and  is  more 
personal  than  predial ;  but  the  point  was  not  decided^. 

In  Lord  Chief  Baron  Dodd^s  manuscript  report  of  the  case  of 
Newte  V.  Chamberlayne  ^,  there  is  the  following  note : — ^*^  All  the 
Barons  aq^ued  solemnly  this  day.  Note. — ^By  the  Chief  Baron, 
a  mill  built  on  abbey  lands,  and  discharged,  shall  pay  tithes 

*  Russell  V.  Moore,  S9  Eliz.,  1  Ro.  *  Goodwin  ▼.  Smith,  13  Car.    4 

Abr.65l.4E.&Y.409,Tlt.AGils,pI.3.  £.  &  Y.  4lo.    l  Rol.  Afar.  S52.  See 

^  Anon.  Tr.  1617,  Cro.  Jac  489.  ant^,  385. 

1  E.  &  Y.  86f .  '  Dodd's  MS.  jK>4.    l  £.ft  Y.  €79. 
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(qtuBre  by  me);  and  afterwards  by  Etterick,  where  there  is  a 
modus  for  the  land,  or  land  discharged  of  tithes,  a  new  mill 
erected  thereon  shall  not  pay  tithes,  2  Inst.  490, 1  Ro.  Abr.  652.'^ 
It  is  hardly  necessary  to  add,  that  the  opinion  of  the  reporter  is  of 
very  great  weight. 

In  another  case,  which  has  been  lately  referred  to,  where  a 
plea  of  modus  for  a  mill  was  overruled  by  Lord  Hardwicke,  for 
reasons  which  have  been  already  stated,  he  observed,  *^  that  the 
only  colourable  thing  was,  it  was  an  ancient  modus  for  the  land, 
and  that  the  mill  was  an  accidental  quality  ;  but  it  was  not  pleaded 
for  the  land  only,  but  as  a  conjunct  modus  for  both  land  and  mill 
too,  and  therefore  let  the  plea  be  overruled.'^  ^  From  this  it  may 
be  inferred,  that  it  was  Lord  Hardwicke^s  opinion,  that  if  the 
modus  had  been  pleaded  distinctly  for  the  land,  it  might  have 
extended  to  the  milL 

In  the  case  of  Gaches  v.  Haynes^,  which  is  the  most  recent  The  tithe  of « 
determination  on  the  subject,  the  question  was,  wh^er  any  tithes  IJ^n^d  di*. 
were  due  for  a  mill  newly  erected  upon  land,  for  which  a  rateable  ^*^  ^^ 
compoation,  ^'  for  and  in  lieu  of  vicarial  and  small  tithes  payable  from  all  tmaii 
in  respect  thereof,^  had  been  assessed  and  fixed  by  an  award  made  res^f^eno^"' 
under  the  provisions  of  a  private  act  of  parliament,  by  which  it  1^  ^  teSempt- 
was  enacted,  that  after  the  execution  of  the  award  all  great  and  ed  from  tithes 

undftT  such  set* 

small  tithes  for  or  in  respect  of  the  lands  for  which  there  had 
been  any  sum  appointed  to  be  paid,  should  cease  and  be  for  ever 
extinguished.  The  plaintifiTs  counsel  relied  upon  the  case  of 
Thomas  v.  Price  ^,  where,  as  it  was  said,  an  ancient  mill  which 
stood  upon  lands,  which  were  exempt  from  the  payment  of 
tithes,  was  taken  down,  and  erected  anew  on  lands  alike  exempt ; 
and  an  account  was  directed.  The  counsel  for  the  defendant,  on 
the  other  hand,  cited  the  cases  in  2  Inst,  and  Ro*  Abr.^. 
Eyre,  Baron,  upon  the  opening  of  the  case,  observed,  that  if  it 
depended  upon  the  law,  he  should  not  have  much  difficulty  in 
saying  that  the  later  cases  had  overthrown  the  old  cases  in  Rolle^a 
Abridgement,  there  being  no  valid  distinction  between  lands  ex* 

•  Talbot  ▼.  May,  M.  1743,  s  Atk.  «  Tr.  1759, 2  Wood,  547.    2  E.  & 

17.     Gw.  7S8.     S  E.  &  Y.  93.  y.  170.     Gw.  871. 

•»  Tr.  1784,  MS.  Gw.   1256.     4  *  Ante,  395. 
Wood,  588.     3E.&Y.1326. 
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empt,  and  lauds  covered  by  a  modus^  and  the  old  cases  hiring 
probably  been  decided  upon  a  mistaken  principle,  held  it  thik 
time,  that  the  tithe  of  mills  was  a  predial  tithe ;  but  the  pnodpil 
case  depended  upon  a  priyate  act  of  parliament,  wfaidi  miut  be 
interpreted  like  a  deed,  according  to  the  true  intent  of  the  ftct6» 
HoweYer,it  appears,  by  the  Decree-book,  that  afterwards  the  sante 
learned  judge,  in  delivering  the  judgment  of  the  court,  dedired  that 
the  tithe  of  a  mill,  though  to  be  recovered  in  the  nature  of  i  per- 
sonal tithe,  is  not  to  be  taken  strictly  as  a  personal  tithe,  bat  is » 
&r  predial,  and  has  so  much  reference  to  a  certain  place  in  wlucb  it 
arises,  as,  in  the  particular  case  before  the  court,  to  fidl  within  the 
description  of  a  small  tithe,  for  or  in  respect  of  an  old  indosoie 
finrwhichasum  of  money  has  been  appointed  to  be  paid  by  rirtoe 
of  an  act  of  parliament,  and  as  such  it  ceased,  determined,  and 
was  for  ever  extinguished.  The  bill,  therefore,  was  dismissed,  it 
being,  as  it  is  stated  in  the  Decree,  a  new  and  doubtfol  qaestion. 
With  respect  to  the  case  of  Thomas  v.  Price^,  there  seems  to  be 
good  reason  for  doubting,  whether  it  can  be  relied  upon  as  an  so- 
tbority  to  shew,  that  the  tithes  of  a  mill  are  not  included  io  s 
general  dischaige  of  the  land  on  which  it  is  erected.  There  is  do 
•  other  report  of  that  case  than  the  statement  in  the  Decree-book; 
but  it  may  be  presumed,  that  if  the  judgement  of  the  court  hid 
turned  upon  so  important  a  question  of  law,  it  would  not  have 
escaped  the  attention  of  contemporary  reporters.  The  defendaits, 
it  is  true,  insisted  that  the  mill  had  been  built  upon  land  which 
formerly  belonged  to  the  Abbey  of  Neath  in  the  county  of  6b- 
morgan,  and  which,  ^'  for  time  immemorial  had  been  free  and  ex- 
empt from  the  payment  of  tithes  ;^  but  frx>m  the  loose  manier  in 
which  the  exemption  of  the  land  was  pleaded,  and  the  silence  of 
the  reporters,  it  may  be  inferred,  that  the  defendants  fiuled  b 
proving  a  discharge  in  the  land.  Besides,  the  abbey  in  question 
was  one  of  the  smaller  monasteries,  which  were  vested  in  the 
crown  by  the  sUtute  of  the  27  Henry  VIII.,  c.  28.,  and  tber^ 
fore,  if  the  exemption  claimed  under  the  abbey  had  been  esta- 
blished, the  case  would  naturally  have  excited  great  attention,  as 
an  authority  to  shew,  that  an  exemption  for  lands,  wiucb  wem 

•  Tr.  17S9,  8  Wood,  S47.    2  E.  &  Y.  170.     Ow.  S7l. 
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fbnnerly  parcel  of  tbe  poeseisiong  of  one  of  the  Bmaller  abbejs, 
may  be  supported  under  a  general  allegation  that  they  had  been 
immemorially  exempt  firom  the  payment  of  tithes  ^.  The  main 
ground  of  the  defence  seems  to  haTe  been,  that  the  new  miU  had 
been  built  instead  of  an  ancient  mill,  and  upon  the  same  stream, 
and  with  part  of  the  materials  of  the  ancient  mill^» 

By  the  canon  law,  as  it  has  been  abeady  stated,  all  merdiants,  No  tithet  are  de 
traders,  artifieera.  handicnift«ii»n,  and  in  short  all  petaons  ezerda.  ^^^^ 
ing  any  trade  or  profession,  as  well  as  day  labourers,  were  HaUe  ^^^^^^'^ 
to  pay  tithes  for  the  profits  made  by  them  in  tbdr  respectiye  manufacture^  as 
occupaticms.     But  the  common  law  does  not  allow  any  tithes  to  lead-mina,  and 
be  paid  of  the  pofits  of  a  trade  or  profession,  nor  of  any  thing  ShMmiS^be**"' 
which  arises  solely  from  the  labour  and  industry  of  man ;  and  payable  for  auch 

.  mills  where  th^ 

therefore  no  tithes  are  payable  for  any  mills  used  fin*  the  purpose  were  paid  within 
of  trade  or  manufi^^ture,  as  fulling  mills,  paper  mills,  &c.,  unless  fo!r^the^^ng 
by  special  custom  or  prescription  ^     By  the  statute  of  2  and  3  2*^  ^?  ?^*1^x?t 

8  and  S  jmL  V  X« 

£d.  VI.  such  tithes  are  only  to  be  paid  in  those  places  where 
they  have  been  accustomably  paid  within  forty  years  before  the 
making  of  the  act ;  and  it  seems  that  the  usage  of  the  last  forty 
years,  before  the  institution  of  any  suit  for  the  subtraction  of 
such  tithes,  will  be  admitted  as  presumptive  evidence  of  the 
usage  or  custom  during  the  forty  years  next,  preceding  the  passings 
of  the  statute^. 

This  rule  of  the  common  law,  that  no  tithes  shall  be  paid  of  No  tithes  are 
tbe  mere  personal  profits  of  trade,  or  the  labour  of  industry  of  m^man,  baker, 
man,  has  given  rise  to  a  distinction  which  has  a  material  applicatiim  ^j^^'  °'  ?^ 
to  the  tithes  of  com  miUs.     Thus,  it  has  been  resolved,  in  several  the  grinding  of 
cases,  that  the  payment  of  tithes  for  com  mills  is  to  be  strictly  poaesoftndeor 


*  See  this  question  considered  here- 
after under  the  head  of  "  Exemption 
of  Abbey  Lands." 

^  See  ante,  38  S. 

^  Dandridge  v.  Johnson,  £.  1619, 

2  Ro.  S4.      1   £.  ft  Y.  304.     MSS. 

Calth.  Gw.  354.  Anon.  M.  1699, 
Litt  Rep.  314.  1  E.  &  Y.  370,  Tal- 
bot V.  May,  M.  1743,  8  Aftk.  17.  2 
E.  &  Y.  93.  Gw.  7S2.  Wilion  v. 
Mason,  E.  1770,  MS.  Gw.  974.    s 

Wood,  285.     2  E.  &  Y.  240.     HidU 


▼.  Triese,  Tr.  1771,  3  Wood,  363.  2 
E.  &  Y.  263.  Gw.  1022.  Chapman 
▼.  Pilcher,  E.  1810,  Wightw.  15.  2 
£.  &  Y.  581.  Gw.  1653.  Browne 
Y.  Wooisey,  Scacc.  6  July,  1825. 
7  Feb.  1826.  Post.  401.  SceDol- 
ley  V,  Davies,  M.  1613,  2  Bulstr. 
141.  1E.&Y.921.  Hide  y.  Ellis, 
H.  1619,  Hob.  25a  1  E.  &  Y.  SOS. 
Gw.  432.  StUes's  case,  E.  1627,  LitU 
Rep.  147.  lE.&Y.  561. 
'  See  ant^  16S.  n.  b. 
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manufactuie;  or  Confined  to  the  profits  of  the  grist  or  multure  of  the  mill,  that  is  to 
consum^n,  ^7*  *^®  grinding  of  the  corn  and  grain  of  other  persons  for  hire; 
nor,  u  it  seems,  jnyj  that  no  tithes  are  demandable  for  the  irrinding  of  com  or  grain 

for  any  corn  .  o  B  a 

which  is  not  to  be  employed  in  carrying  on  any  trade  or  manufacture;  and 
groun  or  ire.  ^^j.^^,^  g^  miller,  who  carrics  on  the  trade  or  business  of  a  meal- 
man  or  baker,  shaQ  not  pay  any  tithes  for  the  grinding  of  com 
or  grain  into  meal  or  flour,  for  the  purposes  of  such  trade  or  bosi- 
ness.  Nor,  upon  the  same  principle,  shall  any  tithes  be  demanded 
for  grain  ground  by  a  distiller  for  the  purpose  of  distillatioD,  or  b^ 
any  other  occupier  of  a  miU  for  domestic  consumption,  such  as 
the  feeding  of  dogs,  or  the  fattening  of  hogs^  or  other  ammals*. 
Thus,  in  a  case  ^  where  a  bill  was  filed  for  the  profits  arising 
fix>m  a  newly  erected  windmill,  at  which  the  defendants  had  grmmd 
com  into  meal  for  the  purpose  of  distillation,  and  also  to  feed 
hogs  for  sale,  the  Court  of  Exchequer  were  of  opinion  thattk 
defendants  might  be  considered  as  millers  as  well  as  distillers,  and 
therefore,  if  any  clear  profits  had  been  made  of  the  meal  or  floor 
ground  at  the  mill,  exdusive  of  the  trade,  tithes  would  have  been 
due  for  them  from  the  defendants ;  but,  the  profits  arisiDg  fiom 
the  distillation  and  feeding  of  bogs  were  so  intermixed  with  the 
grist  or  multure  of  the  com,  that  they  could  not  be  separated^ 
nor  could  the  quantum  of  the  plaintiff  ^s  satis&ction  for  the  grist 
be  distinguished  from  the  profits  of  the  trade,  of  which  he  ought 
to  have  no  share  upon  his  present  demand  of  tithe  of  a  miH 
The  court  also  took  a  distinction  between  the  principal  case  and 
that  of  Newte  v.  Chamberlayne  ^,  where  tithes  were  decreed  to  be 
paid  for  malt  ground  for  hire  at  a  horse  malt  mill;  because  there 
the  tithe  might  be  adjusted  by  the  toll  which  had  been  taken, 
deducting  the  charges ;  but  in  the  principal  case  there  was  no  toll; 
and  where  there  is  no  toll  or  other  profit,  exclusive  of  trade,  there 
can  be  no  tithe,  and  the  bill  was  dismissed,  but  without  costs'*. 
In  this  case  it  was  argued  that  no  mills  are  titheable  but  those 

•  Wilson  V.  Mason,  E.  1770,  MS.  book,Feb.  1826,  post. 401.  SccCtl- 

Gw,  974.  s  Wood,  285.    2  £.  &  Y.  der  ▼.  Edwards,  15  Car.    i  Ro-At*- 

240,    Hicks  V.  Triese,  Tr.  1771,  S  654.  Ante,  p.  394. 

Wood,  365.    2  E.  &  Y.  263.    Gw.  «>  Wilson ▼.  Mason^ supra*. 

1022.    Chapman  ▼.  Pilcher,  E.  1810,  «  H.  1705,  Dodd's  MS.  204.  1 

Wigbtw.  15.    2  E.  &  Y.  581.    Gw.  Bro.  P.  C.  157,    1 E.  &  Y.  675-  ^'• 

165S.    Browne  y.  Woolsey,  Decree-  596. 
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which  grind  for  sale,  and  not  those  which  grind  for  home  con- 
sumption ;  but  Parker,  Chief  Baron,  in  delivering  the  judgement 
of  the  court,  declared,  that  he  laid  no  stress  upon  that  objection, 
because  the  com  ground  at  the  mill  in  question  was  either  ground 
for  distilling  it  into  spirituous  liquors,  or  for  fiitting  hogs  for  sale, 
and  xM  for  home  consumption.  However,  this  point  was  deter-* 
mined  in  a  case  which  came  before  the  same  court  in  the  following 
year,  where,  upon  a  bill  filed  for  Utbes  of  an  ancient  mill,  called 
Queen*8  MiUy  and  also  of  another  mill,  which  had  formerly  been 
a  tucking  mill,  and  h^d  been  lately  converted  into  an  oat  mill, 
and  used  by  the  defendant  fiur  the  sole  purpose  of  grinding  oats 
for  his  hounds,  it  appearing  to  the  court,  by  the  proofo  taken  in 
the  cause,  that  the  Queen's  Mill  had  h^en  an  ancient  mill  exist- 
ing  from  time  beyond  memory,  and  that  no  tithes  were  due  for 
such  mill,  and  that  the  other  mill,  formerly  a  tucking  mill^ 
and  converted  by  the  defendant  into  a  com  mill,  had  been  used 
by  him  for  grb^g  oats  for  his  hounds,  and  for  no  other  pmv 
pose^  and  that  therefore  no  profit  had  been  received  by  him  for 
such  grinding,  and  of  consequence  that  no  tithes  were  due  to  the 
plaintiff  for  the  same,  it  was  ordered  that  the  bill  as  to  the  said 
li^es  should  be  dismissed  with  costs  *. 

The  latest  determination  upon  the  sulgect  now  under  coneideiL 
ation,  is  the  case  of  Brown  v.  Woolsey  in  the  Exchequer  ^.  The 
bill  was  filed  for  the  tithes  of  the  profits  of  mills,  which  bad  been 
newly  erected  in  Great  Yarmouth,  in  the  county  of  Norfolk,  and 
were  employed  in  grinding  com  and  grain,  ^he  bill  charged, 
that  the  drfendants  had  in  their  possession  oertain  books  and 
ledgers,  containing  accounts  of  the  quantities  of  com  and  grain 
ground  at  the  said  mills,  and  of  the  profits  made  by  the  grinding 
of  such  com.  The  defendants,  who  it  appeared  carried  on  the 
business  of  millers  and  mealmen,  by  their  answer  stated,  that  they 
were  in  the  haUt  of  buying  com  and  grain,  only  for  the  purpose 
of  grinding  and  manufacturing  the  same  into  flour  at  their  mills : 
and  they  stated,  that  the  profits  made  by  them  in  respect  of  such 
tnillsi  were  wholly  intermixed  with  the  profits  arising  from  the 

»  Hicks  V.  Triese,   Tr.   1771,   3        *  Decree4)ook,  6  July,  18S5.    7 
Wood,  363.    2  E.  &  Y.  263.    Gw.     Feb.  1826. 
10^2. 
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manufacture  of  flour,  and  from  the  purchase  of  com  and  flour; 
and  could  not  be  in  any  manner  distinguished  by  their  books  of 
account  or  ledgers.  The  cause  was  heard  on  the  6th  of  July, 
1825,  before  all  the  barons.  On  the  7th  of  February,  1826,  the 
court  delivered  their  opinions  seriatim^  and  the  bill,  dissenHefde 
Graham,  Baron,  was  ordered  to  be  dismissed  without  costs,  and 
with  liberty  to  be  again  mentioned.  A  petition  of  appeal  from 
this  decree  has  been  presented  by  the  plaintiff  to  the  House  of 
Lords ;  but  it  is  difficult  to  conceive,  that  the  decision  of  the  Court 
of  Exchequer  can  be  reversed,  without  determining,  that  tithes  are 
due  of  the  profits  of  the  trade  and  business  of  the  respondents,  or, 
in  other  words,  of  their  personal  labour  and  industry,  which  by  the 
common  law,  as  well  as  by  the  statute  of  2  and  3  Ed.  YI.  c.  13., 
are  not  titheable  except  by  special  custom;  and  therefore  no 
tithes  could  be  due  in  the  principal  case,  where  the  mills  were 
newly  erected,  and  no  custom  was  set  up  or  pretended.  Indeed, 
the  determination  of  the  Lords  in  Newte  v.  Chamberlayne  *,  tbt 
tithes  of  corn  mills  are  not.  within  the  limitation  of  forty  yean 
prescribed  by  the  statute,  seems  equivalent  to  a  positive  resolutiou 
to  that  efiect. 
The  occupier  of  But  although  the  occupicr  of  a  mill  is  not  accountable  for  the 
todLovCT^the  P^^fi^s  of  com  or  grain,  ground  for  the  purposes  of  trade  or  mano- 
quantity  of  flour  facture,  and  therefore  cannot  be  compelled  to  discover  the  price 

or  meal  ground 

to  be  used  in  a  at  which  he  has  sold  the  flour  or  meal,  into  which  the  com  or 
factur^'^burnot  ff^^  ^^  hccn  Converted ;  yet  it  seems  that  he  is  obliged  to  set 
the  price  at         forth  the  quantity  of  such  meal.     Thus,  in  a  case  where  tbede- 

which  It  has  been  . 

aold.  fendant  demurred  to  a  discovery  of  the  quantity  of  meal  ground 

at  his  mill,  and  the  prices  at  which  it  had  been  sold  by  him, 
it  was  argued,  in  support  of  the  demurrer,  that  the  defendant 
having  set  out  what  quantity  of  meal  was  ground,  q>ecifying  hov 
much  for  himself,  and  how  much  for  other  persons,  it  was  quite 
immaterial  how  much  of  the  meal,  ground  at  his  own  mill,  vas 
sold  by  him,  or  at  what  prices ;  for  the  vicar  could  have  no  right 
to  know  what  profit  the  defendant  made  as  a  mealman ;  besides,  if 
he  had  a  right  to  a  discovery  of  the  quantity  and  price,  there  was  no 
reason  why  he  should  not  also  call  for  the  names  of  the  individuals 

•  H,  1705,  Dodd's  MS.  204.    1  Bro.  P.  C.  157.    Gw.  596.    Ant^  581. 
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to  whom  the  meal  was  sold,  which  would  lead  to  much  yexation* 
The  court  were  of  opinion,  that  the  vicar  was  not  entitled  to  call 
upon  the  defendant  to  state  the  price  at  which  he  had  sold  the 
mealy  but  they  thought  that  he  had  a  right  to  an  answer  as  to  the 
quantity,  as  a  check  upon  the  defendant ;  and  therefore,  as  the 
demurrer  covered  too  much,  it  must  be  overruled  *• 

It  remains  to  be  mentioned,  that  where  a  consultation  was  A  suggestion 
prayed  in  a  suit  for  tithes  of  mills,  for  want  of  proof  of  a  suggestion  dent'need  not  be 
within  six  months,  it  was  held,  that  the  suggestion  being  that  the  j^^^J^"' 
mills  were  ancient,  which  is  a  discharge  at  the  common  law,  need 
not  be  proved  within  six  months,  by  the  fourteenth  section  of  the 
stotute  of  2  and  3  Ed.  VI.*' 

*  Chapman  v.  Pilcher,  E.   1810,         ^  Eaton  ▼.  Nay  lor,  M.  1666, 9  KeU 
Wightw.  15.     S  £.  &  Y.  581.     Gw.      134.     1  E.  &  V.  450. 
1655. 
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SECTION  II. 


Of  the  iUke  of  FUkhg  and  FM. 


The  tithes  of  The  law  of  tithcs  in  relation  to  fish  pttjperiy  involves  the  con- 

&h  we'disthfct    ^^^eration  of  two  species  of  tithes,  which,  although  they  are  per- 
species  of  tithes,  fectly  distinct  in  their  nature,  are  commonly  confounded  in  the 

books.  These  are,  1.  Tithes  of  fishing,  or  decimije  de  pisceUioiiibiai, 
which  are  in  their  nature  wholly  personal^;  2.  Tithes  of  fish  in 
kind,  which  are  in  the  nature  of  a  predial  or  mixed  tithe  ^.  But 
they  have  this  common  incident,  that  Aey  are  not  titheaUe  ex- 
cept by  special  custom  ^* 


The  tithe  of  fish- 
ing is  subject  to 


1.  Of  the  Tithe  of  Fishing. 
The  tithe  of  fishing  being  a  personal  tithe  in  the  strict  and 


^  2  Inst.  621.  Gosling  y.  Harding, 
14  Jac.  1  Ro.  Abr.  656.  4  E.  &  Y. 
387.  Long  y.  Dircell,  14  Car.  1  Ro. 
Abr.  636.  4  £.  &  Y.  S87.  Gould 
V.  Arthur,  1  Ro.  Ab.  636.  4  E.  &  Y. 
387.  Williams  y.  Baron,  Tr.  1766, 
3  Wood,  130.  Gw.*93l.  2  E.  &  Y. 
217. 

^  See  Anon.  £.1627,  Hetl.  13.  1 
E.  &  Y.  357.  Anon.  Tr.  1633,  MS. 
Bridg.  590.  1  E.  &Y.  382.  Dawes 
y.  Huddlestone,  H.  1634,  Cro.  Can 
339.  1  £.  &  Y.  382.  Long  y.  Dir- 
cell, supra  '.  Penrose  y.  Shepherd,  E. 
1666,  2  Keb.  2.  73.  1  E.&Y.  448. 
Gwayasy.  Teage,  Tr.  1680,  1  Wood, 
203.  1  E.  &  Y.  528.  Lord  Stam- 
ford y.  Luke,  M.  1711,  l  Wood,  $26. 

1  E.  &  Y.  699.  Wohridge  v.  Henna, 
Tr.  1716,  2  Wood,  50.  1  E.  &  Y. 
726.    Thompson  y.  Field,  Tr.  1720, 

2  Wood,  154.  1  E.  &  Y.  761.  Gwa- 
yas  y.  Kelynack,  H.  1729,  Bunb.  239. 


256.  3  Bro.  P.  C.  479.  2  Wood, 
284.  2  E.  &  Y.  1.  Gw.  691.  Wil- 
liams y.  Baron,  supra  '.  Borlase  t. 
Batten,  E.  1775,  3  Wood,  499.  sE. 
&  Y.  300. 

«  Anon.  Hetl.  13.  l  E.  &  Y.  357. 
Sdle&'s  case,  E.  1628,  Litt.  Rep.  147. 
1  £.  &  Y.  361.  Anon.  Tr.  16S2, 
Cro.  Car.  264.  1  E.  &  Y.  S76. 
Anon.  Tr.  1633,  MS.  Bridg.  490.  I 
E.  &  Y.  382.  Dawes  y.  Huddle&tooe, 
H.  1634,  Cro.  Car.  339.  1  E.  &  Y. 
382.  1  Ro.  Ab.  635.  S.  C.  Anon. 
March,  17.  1  E.  &  Y.  398.  Loo% 
y.  Dircell,  1  Ro.  Abr.  636.  4  E.  &  Y. 
387.  Gould  y.  Arthur,  1  Ra  Ab. 
636.  4  E.  &  Y.  387.  Penrose  t. 
Shepherd,  E.  1666,  2  Kd).  2.  7J.  I 
£.  &  Y.  448.  Anon.  M.  1704,  6 
Mod.  223.  1  £.  &  Y.  666.  Nicho- 
las y.  Elliott,  Tr.  1711,  Dodd's  MS. 
219.  Bunb.  19.  1  £.  &  Y.  69S. 
Gw.  1581. 
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proper  sense  of  the  term,  is  subject  to  all  the  rules  relating  to  the  the  same  rulei 
payment  of  personal  tithes  in  general.  thh^'^in'gene. 

By  the  statute  of  2  and  3  Ed.  VI.  tithe  of  fishing  is  payable  ^ 
only  in  those  parishes  or  places  where  it  has  been  accustomed  to  where ithaa been 
be  paid  within  the  period  of  forty  years.     And  this  rule  applies  '^^i^i  for^on^ 
as  well  to  parishes  situate  on  the  sea-coasts,  as  to  inland  places ;  years, 
for  by  the  eleventh  section  of  the  same  statute,  by  which  it  is  pro- 
vided, that  the  act  ^^  shall  not  extend  to  any  parish  which  stands  Parishes  on  the 

sea^coasts. 

upon  and  towards  the  sea-coasts,  the  commodities  and  occupying 
whereof  consist  chiefly  in  fishing,  and  have  by  reason  thereof  used 
to  satisfy  their  tithes  by  fish  ;^  it  is  also  enacted,  *^  that  all  and 
every  such  parish  and  parishes  shall  hereafter  pay  their  tithes 
according  to  the  laudable  Customs,  as  they  have  heretofore  of 
ancient  time  within  these  forty  years  used  and  accustomed. 

The  tithe  of  fisl^ng  is  to  be  paid  of  the  clear  profit  and  gains  of  Tithe  of  fishhg 
the  fisherman,  after  deducting  all  incidental  and  necessary  expenses,  the  clear  profits 
as,  wages  of  mariners  and  fishermen,  and  hire  of  ships,  boats,  and  jS^ddentd"* 
nets,  and  all  other  charges  of  the  like  nature  ^«  And  upon  this  prin-  charges. 
ciple^  if  the  owner  of  a  ship  lead  it  to  mariners  to  go  upon  a  fishing 
adventure,  in  consideration  of  a  certain  quantity  of  fish  to  be  paid 
him  on  their  return,  no  tithes  shall  be  demanded  of  the  fis^i 
which  the  owner  is  to  have ;  because  this  is  but  a  payment  of  fish 
in  specie  instead  of  money,  for  the  hire  of  the  ship  ^. 

But  this  tithe  is  not  necessarily  the  tenth  part  of  the  clear  gaip  By  custom  less 
Yxf  the  fisherman ;  for  in  the  case  of  fishing,  as  in  the  case  of  aU  pj^of^the^cieav 
other  tithes  which  are  due  only  by  custom,  it  is  a  ma?^im  of  law,  gM"*©^  fishing 

•'      "^  '    may  be  payable 

that  less  than  the  tenth  part  of  the  thing  which  is  titheable  may  for  tithe. 
be  due  by  custom  ^.     Thus  a  custom,  that  the  owner  of  a  fisb- 

•  2  Inst.  621.    Gosling  v.  Harding,  1680,  I  Wood,  203.     1  E.  &  Y.  528. 

14  Jac.     1  Ro.  419.     1  E.  &  Y.  258.  Lord  Stamford  v.  Luke,  M.  171 1,  l 

1  Ro.  Abr.  656.     4  E.  &  Y.  387.  Wood,  526.     1  £.  &  Y.  699.    £ail 

Long  V.  Dircell,  14  Caf.     1  Ro.  Abr.  of  Scarborough  v.  Hunter,  £.  1719, 

'6S6.    4  B.  Ar  Y.  387.    Gould  v.  Ar-  Bunb.  48.    2  Wood,  116.     1  £•  &  Y. 

thur,  1  fto,  Abr.  636.  *  747.  2  Gw.  621.  Thompson  v.  Field, 

^  Gosling  Y.  Harding,  supr4  *.  Tr.  1790,  2  Wood,  154.     1  E.  &  Y. 

"  Holland  v.  Heale,  H.  160S,  Noy.  761.    Gwavas  v.  Kelynnck,  H.  1729, 

108.     1  E.  ft  Y.  156.      Penrose  v.  Bunb.  289.  256.    3  Bro^P.  C.  479^ 

Shepherd,  E.  1666,  2  Reb.  2.  73.     1  2  Wood,  284.    2  E.  &  Y.  1.    Gw. 

£.  &  Y.  448.    G waves  v.  Teage,  Tr.  691.    Williams  v.  Baron,  Tr.  1766, 
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ing  boat  shoold  have  one  moiety  of  the  6sh,  and  the  fishennan 
the  other  moiety ;  and  that  the  owner  had  used  to  pay  the  tenth 
of  his  moiety  in  discharge  of  the  whole,  was  adjudged  to  be  a 
good  custom ;  for  the  parson,  being  entitled  to  tithes  only  by  the 
custom,  ought  to  take  them  according  to  the  custom  '.  So,  where 
it  was  alleged  that  it  had  always  been  the  usage  of  the  town  of 
Yarmouth,  for  the  fishermen  to  bargain  with  the  owners  for  a 
voyage  to  Iceland,  and  that  upon  their  return  they  had  been  uaed 
to  set  out  the  composition  fish  for  the  owner,  for  the  use  of  the  ship, 
for  which  no  tithes  had  been  accustomed  to  be  paid,  and  then  to 
divide  the  residue  into  ten  doles ;  and  that  the  parson  ought  to 
have  one  half  of  the  tenth  dole,  called  '  Chri8t''s  dole,^  for  tithes, 
and  the  town  of  Yarmouth  the  other  half  for  the  repair  and 
^  benefit  of  the  town,  it  was  admitted  to  be  a  good  custom  *'.  So  it 
is  a  good  custom  to  pay  twelve-pence  in  the  pound  of  the  clear 
profit  of  all  fish  brought  into  a  parish  and  there  sold,  and  the 
twentieth  part  of  the  clear  profit  of  all  the  fish  caught  and  sold 
at  sea  ^ ;  or  that  the  rector  shall  have  one  shilling  in  every  twenty 
ahillings  value  of  the  fish  caught,  after  deducting  the  seventh 
part  of  the  fish,  upon  condition  that  he  shall  read  certain  pnyen 
to  the  fishermen  at  certain  times  **« 
The  tithe  offish-  The  tithe  of  the  profits  of  fishing  is  properly  payable  to  the 
tJhf  pariSi  in  "^  church  of  the  parish  in  which  the  fisherman  resides,  and  attends 
fiidimnua  divine  service  ^;  and  as  to  t^e  time  of  payment,  it  is  r^^ularly  to 

skies,  at  Easter    be  paid  yearly  at  or  before  Easter,  by  the  seventh  secticm  of  the 

fltatute  of  the  2  and  3  Ed.  VI.  But  with  respect  to  parishes 
standing  upon  or  towards  the  sea-coasts,  it  seems  to  be  one  of 
the  objects  of  the  eleventh  section  of  the  same  act,  to  provide, 
that  where  a  different  time  of  payment  has  obtained  fay  custom 
for  forty  years  past,  such  customary  time  of  payment  shall  still 
continue. 

8  Wood,  130.    Gw.  931.    S  £.  &  Y.     M.  1719,  Bunb.  43.    2  Wood,  116. 

217.  lE.&Y.  747.     2Gw.  6S1. 

^  Holland    v.   Heale,    H.    1603,        *  Jones  v.  Cleverden,  Tr.  17S7,S 
Nov.  108.     1  £•  &  Y.  156.  Wood,  283. 

^  GoaliDg  V.  Harding,  14  Jac.  1  Ro.        *  Williams  v.  Baron,  Tr.  1766,  3 

419.     1  E.  &  Y.  258.  Wood,  ISO.  Gw.  931.  2  E.  &  Y.  217- 

'  Earl  of  Scarborough  v.. Hunter, 


in  eveiy  year. 
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2.  Of  the  Tithe  of  Fish. 
Tithe  in  kind,  in  the  nature  of  a  predial  tithe,  may  be  due  of  Tithe  in  kind,  in 

^■.•..  ,  ■•  J.  -I  the  nature  of  a 

fish  whether  they  are  caught  at  sea  or  m  rivers ;  and  in  such  case,  predial  tithe, 
the  tithe  being  predial,  is,  regularly,  to  be  paid  without  any  de-  JJ'^^s^b'^^.^ 
duction  of  expenses,  unless  there  be  a  custom  to  the  contrary  '.  custom,  without 

anv  deduction  of 

Thus  by  custom  a  tenth  part  of  all  the  fish  caught  at  sea,  and  expenses.' 
brought  into  St.  Ives  for  sale,  is  due  to  the  impropriator  of  the 
rectory ;  and  the  fishermen  are  bound  to  give  notice  to  the  im- 
propriator, of  the  arrival  of  the  fishing  boats,  and  of  the  time  of 
tithing,  and  to  set  forth  upon  the  shore  the  fiill  tenth  part  of  all 
the  fish  brought  in  ^. 

But  the  payment  of  tithe  of  fish  is  only  by  special  custom  ;  Fish  being /»« 
because  fish  are  Animsls  fercB  naturcey  and  therefore  are  not  de  tith«ibie*oniyby 
Jt^re  liable  to  the  payment  of  tithes^.     And  the  tithe  being  due  cu«ton»t**>« 
only  by  custom,  less  than  a  tenth  part  of  the  fish  may  be  payable  paid  for  tithe  is 
by  the  custom  ^.     Thus  by  custom  the  rector  is  entitled  to  the  \^  the  custom, 
twentieth  part  of  the  fish  or  the  twentieth  part  of  the  value  of 
such  fish,  as  are  taken  by  any  fishermen  inhabiting  the  town  of 
Scarborough,  wheresoever  they  may  be  caught  or  sold  *.     So  the 


*  Holland  v.  Heale,  H.  1603,  Noy. 
108.  1  E.  &  Y.  156.  Gwavas  v. 
Teage,  Tr.  1680,  1  Wood,  203.  l 
E.  &  Y.  828.  Lord  Stamford  ▼. 
Luke,  M.  1611,  1  Wood,  526.  l  £. 
&  Y.  699.  Wolridge  v.  Henna,  Tr. 
1716,  2  Wood,  50.  1  E.  &  Y.  726. 
Gwavas  v.  Kelynack,  H.  1729,  Bunb. 
239.  256.  3  Bro*  P.  C.  479.  2  E. 
&  Y.  1.  Gw.  691.  Borlase  ▼.  Bat- 
ten, E.  1775,  3  Wood,  499.  2  E.  & 
Y.  300. 

^  Lord  Stamford  v.  Luke,  M.  1611, 
1  Wood,  526.     1  E.  &  Y.  699. 

«  Anon.  E.  1626,  Hetl.  13.  1  E. 
&  Y.  357.  Stilcs's  case,  £.  1627,  Litt. 
Rep.  147.  I  E.  &  Y.  361.  Anon. 
Tr.  1632,  Cro.  Car.  264.  1  E.  &  Y. 
^76.  Anon.  Tr.  1633,  MS.  Bridg. 
590.  1  E.  &  Y.  382.    Dawes  v.  Hud- 


dlestone,  H.  1634,  Cro.  Car.  339.  1 
E.  &  Y.  382.  Anon.  £.  1640,  March, 
17.  1  E.  &  Y.  398.  Gould  V.Ar- 
thur, 1  Ro.  Ab.  636.  4  E.  &  Y.  387. 
Penrose  v.  Shepherd,  E.  1666,  2  Keb. 
2.  73.    1  E.  &  Y.  448.    Anon.  M. 

1704,  6  Mod.  223.  1  E.  &  Y.  666. 
Nicholas  v.  Elliott,  Tr.  1711,  Dodd's 
MS.  219.  Bunb.  19.  1  E.  &  Y.  698. 
Gw.  1581. 

*  See  Penrose  v.  Shepherd,  supri^ ". 
Williama  v.  Baron,  3  Wood,  130. 
Gw.  931.  2  £.  &  Y.  217,  and  the 
other  cases  cited  on  this  point  ant^ 
p.  405. 

•  Thompson  v.  Field,  2  Wood,  154. 

1  E.  &  Y.  761.  Audley  v.  Fiddy,  M. 
1654,  1  Wood,  5.  See  also  Bishop 
of  Norwich  v.  Gramger,  E.  1758, 

2  Wood,  540. 
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fishermen  of  the  parish  of  Paul,  otherwise  Paulyn,  in  Cornwall, 
ought  to  pay  tithes  of  all  sea  fish  taken  by  them,  except  such  fish 
as  are  taken  for  bait,  or  meshed  in  the  sleeves  of  the  seynesj 
whether  used  for  bait  or  not  *. 
To  whom  the  In  respect  to  the  persons  to  whom  the  tithe  of  fish  is  to  be  paid, 

be  paidw  ^^  seems  quite  clear,  that  this  species  of  tithe,  where  it  is  due  in 

kind,  being  in  the  nature  of  a  predial  tithe,  is  regularly  payablt 

to  the  rector  or  vicar  of  the  parish  in  which  the  fish  are  caught; 

and  therefore  no  difficulty  can  arise  upon  this  point,  in  respect  to 

Fish  caught  Hi     fish  which  are  taken  in  any  rivers  and  ponds^  which  are  included 

ponds.  within  the  boundaries  of  parishes.  But  a  difficulty  seems  to  arise,  as 

Fish  caught  in     to  what  chiirch  tithes  shall  be  paid  of  fish  which  are  caught  in  the 

open  sea ;  for  the  sea  being,  as  it  is  well  known,  in  no  parish^, 
the  tithe  in  such  cases  cannot,  by  the  general  xlile  of  Isw,  be 
claimed  as  a  local  and  predial  tithe  by  ope  parish  more  than 
another.  But  this  difficulty  is  in  most  cases  obviated  by  the  ca&- 
tom ;  for  the  custom,  as  it  contrave^s  the  general  law  by  making 
tithes  payable  for  fish,  where  none  are  de  jure  due,  may  also  ex- 
clude the  operation  of  the  general  rule  of  law,  in  regard  to  the 
liecessity  of  a  local  claim  to  the  tithe  as  a  predial  tithe ;  and  fidi 
perhaps  ought  tiot,  in  strictness,  to  be  considered  as  a  piedisl 
tithe,  but  merely  as  resembling  a  predial  or  mixed  tithe  in  the  mode 
of  payment.  And  therefore  a  predial  tithe  in  kind  of  fish  cyugfat  ia 
the  open  sea,  whether  by  parishioners  or  strangers^  is  sometimes  paid 
•in  the  parish  where  the  fish  are  landed  ^,  and  in  other  cases,  wheie 
the  fishing  boats  or  vessels,  fishing  nets,  and  other  fishing  cnft 
are  usually  kept ;  whether  such  boats  or  craft  are  the  property  of 
the  parishioners,  or  not.  Thus,  a  custom  that  all  parishioners  and 
others^  being  proprietors  of,  or  using  any  fishing  boat,  fishing  noli 
or  other  fishing  craft,  usimlly  tied,  moored,  or  kept  within  tk 
^rish  when  not  used  in  fishing,  ought  to  pay  to  the  impropriate 
rector  the  tithe  of  all  great  and  small  fish,  taken  in  a  certain  bay 
over  which  the  parish  extended,  or  the  adjoining  seas,  with  such 
boats,  nets,  and  fishing  craft,  was  established  by  the  Court  of  Ex- 
chequer ;  and  the  tithe  was  declared  not  to  be  a  personal  one,  and 

•  Gwayas  v.  Teage,  Tr.  1680,  1     «64.     1  E.  &  Y.  576. 
Wood,  203.    1  E.  &  Y.  538.  *  Anon.  Tn  1699,  Cro.  Car.  iS*> 

^  See  Anon.  Tr.  I63e,  Cpo.  Car.     l  E.  ft  Y.  576. 
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consequently  not  liable  to  a  deduction  for  expenses ;  and  the  de- 
cree was  afBrmed  by  the  House  of  Lords  *•  So,  by  a  decree  of  the 
same  court,  it  was  declared,  that  the  vicar  of  the  parish  of  Madron 
in  the  county  of  Cornwall,  was  entitled  by  custom  to  tithes  in 
kind  of  all  sorts  of  sea-fish,  taken  or  caught  by  or  with  any 
seynes,  nets,  or  boats  that  had  been  housed  or  wintered  at  or  in 
ihe  said  parish^  in  the  interval  between  the  last  preceding  fishing 
iseason^  and  the  season  wherein  such  fish  were  caught  and  taken  K 

But  the  .greatest  difficulty  in  respect  to  the  person  to  whrai  Where  a  fisher- 
tithe  of  fish  is  payable,  arises  where  a  fisherman,  who  is  liable  to  M»ie  to  my  a 
pay  a  personal  tith^  of  all  fish  caught  at  sea^  to  the  parson  of  the  personal  tithe  for 
parish  in  which  he  resides^  lands  his  fish  in  another  parish,  where  own  parish,  land* 
the  parson  is  entitled  to  ^  personal  or  predial  tithe  of  all  fish  other'parish°~ 
landed  in  the  parish.     In  such  ease  it  should  seem,  that  the  party 
would  be  liable  to  pay  tithe  to  both  churchy ;  but  as  it  would  be 
against  reason  that  each  parson  should  h|iVe  a  fUU  tithe,  the  cus- 
tom which  is  mentioned  by  Sir  Simon  Degge,  as  prevailing  in 
South  Wales,  has  been  very  reasonably  considered  as  the  mode  of 
tithing  which  ought  to  prevail  in  other  placef.     He  says,  ^'  that 
'if  the  parishioner  of  one  parish  land  his  fish  in  another,  the  tithes 
are  divided  between  l^e  parson  of  the  parish  where  the  fisherman 
Kves,  and  of  the  other  where  he  lands  his  fish  ^.    And  this  prin- 
ciple seems  to  be  the  foundation  of  the  custom  $et  up  in  the  case 
of  the  Earl  of  Scarborough  v.  Hunter,  so  often  alluded  to  by  the 
text  writen.     The  custom  alk^^ed  in  that  case  was,  that  the 
fishermen  inhabiting  within  the  township  of  Hartlepeole,  ought 
to  pay  to  iSie  ittiprtqpriate  rector  twelve-pence  in  the  pound  of  the 
dear  profit  for  all  fish  brought  into  Hartlepoole  and  there  sold ; 
and  the  twentieth  p«M;  of  the  clear  profit  of  all  sea-fish  caught, 
landed,  and  sold  by  them  in  any  other  port,  haven,  or  town,  or 
sold  at  sea  upon  any  other  coast,  and  not  landed  at  Hartlepoole^* 
And  this  equitable  customary  mode  of  payment,  by  which  the 

«  Gwsvat  V,  Ko^jpaol:,  H.  1729,        ^  Oeggo,  P.  S.  C  17*    S^e  ToUsr, 

Bunb.  SS9.  256.     3  Bro.  P.  C  479.      49. 

2  E.  &  Y.  1.    2  Wood,  284,    Gw.  ^  £arl  of  Scarborough  y,  H\xn%&t, 

«9l.  £.  1719,  Bunb.  43.    2  Wood,  116. 

^  Borlase  v.  Batten,  E.  1775,  S  lE.&Y.  747,    Qw.  621. 
Wood,  499.     2  B!  &  Y.  300. 
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fisberman  is,  at  all  events,  compelled  to  pay  no  more  than  a  tenth 
of  the  clear  profit  of  his  fish,  seems  fully  to  explain  the  mean- 
ing of  the  doctrine  which  is  laid  down  in  that  case,  and  which  has 
been  so  much  commented  upon,  namely,  that  a  double  tithe  might 
be  payable  for  fish  *. 

Another  case,  relating  to  the  present  question,  remains  to  be 
mentioned,  which  came  before  the  court  under  very  peculiar  di- 
cumstances.  The  bill  in  this  case  was  filed  by  Williams,  the 
rector  of  St  Ewe  in  the  county  of  Cornwall,  against  several  of  his 
parishioners,  and  also  against  Baron,  the  vicar  of  the  neighbour- 
ing parish  of  Megavissey.  It  appeared  that  the  defendants,  the 
parishioners  of  St.  Ewe,  who  were  by  immemorial  custom  liable 
to  pay  tithes  of  the  clear  gains  and  earnings  of  their  personal 
labour  and  industry,  to  the  rector  of  their  own  parish,  had  been 
hired  to  work  in  the  pilchard  fishery  by  the  inhabitants  of  Mega- 
vissey, and  were  paid  partly  in  money  and  partly  by  a  share  of 
the  fish  caught.  The  fish  were  carried  into  Megavissey,  where 
the  defendant  Baron  was  entitled  to  tithes  in  kind  of  all  fish 
landed  within  the  parish.  The  quesdon  was,  whether  the  de- 
fendant Baron  was  entitled  to  tithe  in  kind  of  the  share  of  fish^ 
which  was  assigned,  in  part  payment  of  their  labour,  to  the  in- 
habitants of  St.  Ewe.  By  the  proofs  in  the  cause  it  appeared, 
that,  for  Ynany  years,  the  parishioners  of  St  Ewe  had  received 
money  for  their  share  of  fish,  without  any  deduction  for  tithes  to 
the  vicar  of  Megavissey ;  and  that  in  some  instances,  when  the 
vicar  of  Megavissey  had  inadvertently  received  the  tithes  of  such 
share  of  fish,  he  either  returned  it  to  the  parties,  or  paid  it  over 
to  the  plaintiff  as  rector  of  St  Ewe.  The  court  was  of  opinion, 
as  to  the  claim  of  the  vicar  of  Megavissey,  that  as  tithe  of  sea-fish 
was  not  due  without  a  custom,  a  custom  to  pay  less  than  a  tenth 
.  might  be  good;  and  that  as  to  the  tithe  claimed  by  the  phtintif, 
the  custom  was  aided  by  the  eleventh  section  of  the  statute  of  2 
and  3  Ed.  VI. ;  because  the  labour  of  the  parishioners  of  St.  £ve 
in  the  fishery,  was  their  occupation  within  the  intent  and  meaning 
of  the  act ;  and  that  therefore,  whatever  was  paid  or  rendered  by 
them,  in  satisfaction  of  the  tithes  of  their  occupatioon,  ought  to 

*  See  the  remarks  on  this  pointy  ante,  p«  7. 
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be  paid  to  the  parson  of  their  own  parish,  and  not  to  the  vicar  of 
M egavissey ;  for  otherwise  they  would  be  liable  to  a  double  tithe 
or  payment  for  their  share  of  fish.  But  as  the  court  was  of 
opinion,  that  there  was  not  a  sufficient  foundation,  upon  the  proofs 
and'  pleadings  in  the  cause,  to  decree  against  the  defendant  Mr. 
Baron,  the  bill  was  ordered  to  be  retained  for  a  year,  against  him 
and  several  other  defendants,  with  liberty  for  any  one  of  the  in- 
habitants of  St.  Ewe,  who  had  paid  any  money  for  tithes  to  the 
defendant  Baron,  to  bring  an  action  against  him  for  money  had 
and  received*. 

As  tithe  of  fishing  and  fish  is  due  only  by  custom,  and  such  The  quertion, 
custom  must  have  existed  from  time  immemorial,  it  must  be  tried  ^^^^^l^l^. 
by  the  common  law ;  and  therefore,  if  a  parson  libel  for  tithes  of  j^  °J^'^  ""'* 
fish,  and  the  custom  be  disputed,  a  prohibition  shall  be  granted ;  common  i«w. 
and  when  the  custom  has  been  tried  by  the  common  law,  the  ec-> 
clesiastical  court  may  proceed  upon  it^. 

Where  a  bill  was  filed  for  tithes  of  fish  against  several  pro-  Parties  to  a  suit 
prietors  of  difierent  fishing  boats,  it  was  objected,  that  as  the  fishing  tdvol 
owners  of  the  bbat,  the  owners  of  the  nets,  and  the  master  and  ^^^ 
crew  of  each  boat,  constituted  one  adventure,  and  were  to  share 
the  profits,  they  ought  all  to  have  been  made  palrties  to  the  suit, 
and  the  objection  was  allowed  by  the  court  ^* 

'  Williams  v.  Baron,  Tr.  1766,  3  &  Y.  857.     See  Anon.  H.  1663,  1 

Wood,  130.    Gw.  931.     2  E.  &  Y.  Keb.  454.     1  E.  &  Y.  4S8. 

217.  «  Coppard  v.  Page,  M.  ISOO,  For- 

^  Anon,  E.  1626,  HetL  IS.    1  E.  rest,  1.    2  E.  &  Y.  494.    Gw.  1622. 
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OFFERINGS   AND   OBTENTION8. 


Definition  of      OFFERINGS,  obUtioiis,  and  obventions,  which  seem  to  be  one  and 
^*'  the  same  thing,  are  defined  by  the  canonists  to  be,  ^'  ^Mut- 

soever  things  are  offered  by  pious  and  faithful  Christians  to  God 
and  holy  church,  whether  of  things  real  or  personal,  and  vhether 
they  are  bequeathed  by  will,  or  giv^i  in  any  oth»  numner.*'' 
These  offerings  properly  ccinprehend,  not  only  those  smaU  cus- 
tomary sums  commonly  paid  by  communicants  at  Easter,  but  also 
the  customary  payments  for  mamages,  churchings,  christcniogs, 
and  burials.  Oblations  and  offeriqgs  cannot,  in  strictness,  be  said 
to  come  under  the  denomination  of  tithes,  but  they  have  been 
sometimes  considered  as  belonging  to  the  class  of  penonil 
tithes,  and  hare  usually  been  included  in  treatises  on  the  lav  of 
tithes. 

It  ajqiears  by  the  canons,  and  is  laid  down  by  the  ecclesiastical 
writers,  that  there  were  some  offerings  free  and  voluntary^  ^ 
others  by  custom  certain  and  obligatory,  as  those  for  marriages* 
christenings,  churchings  of  women*  burials,  &c.,  and  these  were 
all  due,  and  belonged  to  the  parish  priest  or  minister  that  oiSciated 
at  the  mother  church  or  chapel^. 
l>rovwon  of  the  By  the  Statute  of  2  and  3  Ed.  VI.  c.  13,  it  is  enacted,  tbit 
a  Ea.  VI.  in  re-  •^  *°^  every  person  and  persons,  who  by  the  laws  or  customs 

^  *^  ^t  dT*  ^*^^  '^^^  ®"g^*  ^  ™*^^  ^  P*y  ^^^^  offerings,  shall  yearly  well 
'ofleringfc  and  truly  content  and  pay  the  same  to  the  parson,  vicar,  pt«- 

prietor,  or  their  deputies  or  farmers,  of  the  parishes  where  they 
shall  dwell  or  abide,  and  that  at  such  four  offering  days,  as  atanv 
time  theretofore,  within  the  space  of  four  years  last  past,  had  been 
used  and  accustomed  for  the  payment  of  the  same ;  and  in  d^ 
fault  thereof,  to  pay  for  the  said  offerings  at  Easter  then  nextfol- 

'  2  Inst  489.    Wats,  c  5S.    Go-        *  Degge,  P.  ».  C.  S3.     Codol 
dolph.  Rqi.    Canon,  426.  Ht.  Ob-     426.  Tit.  Oblations, 
lations.    Degge,  P.  2.  C.  23. 
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lowing.  The  Four  offering  days  are  most  commonly  Christmas, 
Sftster,  Whit^ntide,  and  the  feast  of  the  dedication  of  the  pa- 
rish church*. 

Upon  this  8e(5tion  of  the  statute  it  is  observed  by  Sir  Simon  The  statute  of  8 
Degge,  Oodolphin,  and  other  writers,  that  those  offerings  which  ^  „j,^  ^^^^^ 
Were  fiee  and  rolulitary  are  not  comprehended  within  this  law  ;  to  offerings 

'  *^  ^  which  are  merely 

but  those  that  wete  customa)ry  ttna  certain,  as  for  communicants,  voluntary, 
marriages,  christenings,  churching  of  women,  and  burials,  are 
confirmed  to  the  parish  priest,  vicars,  and  curates  of  the  parishes 
irhet-e  the  parties  live  who  are  liable  to  sUch  payments  ^. 

It  seems  that  faster  offerings  may  be  due  to  a  lay  impropriator,  whether  a  lay 
because  by  the  statute  of  82  H.  8.  c.  7-  and  2  and  3  Ed.  VI.  '^P'^^l^'ued 
lay  impropriators  are  enabled  to  recover  them  in  the  spiritual  f"  ^^  ^fSa- 
court.     Aud  if,  as  it  is  laid  down  in  some  of  the  books,  they  b^ 
due  of  common  iright,  they  are  prima  facie  due  to  the  impro- 
priate rectoi^,  and  consequently  payable  to  him,  where  no  custom 
of  paying  them  to  the  vicat  can  be  proved. 

The  only  question,  however,  upon  which  it  is  necessary  to  make  Whether  Easter 
any  particular  observation  at  the  present  day,  is,  whether  Easter  of commonright 
offerings  are  due  and  payable  of  commop  right,  or  by  special  cus-  °' ^  cuatom 
tom  only.  PHm&faciey  it  is  very  difficult  to  conceive  that  these 
ofieritigs  can  be  due  of  common  right,  because  the  term  ^'  offer- 
ing^ necessarily  imports  a  voluntary  gift,  and  they  have  always 
been  considered  as  in  the  nature  of  personal  tithes,  which  are 
never  payable  without  a  special  custom.  Indeed  if  it  be  true,  as 
it  has  been  asserted,  that  they  are  a  compensation  for  personal 
tithes,  this  would  be  conclusive  against  the  demand  of  such  offerings 
as  of  common  right  ^.  But  it  is  by  no  means  probable  that  they 
derive  their  origin  from  thkt  source ;  for  as  personal  tithes  were 
never  due,  except  by  special  custom,  they  could  scarcely  have 
been  payable  to  the  same  extent  as  Easter  offerings.  For  these 
are  commonly  paid  by  all  the  parishioners  who  are  above  the  age 
of  sixteen  years,  whether  they  follow  any  trade  or  profitable  oc^ 
cupation  or  not ;  and  by  millers  and  fishermen,  who  pay  personal 
tithes  specifically.  Besides,  the  statute  of  2  and  3  Ed.  VI.  seems 
dearly  to  tecoghize  a  distinction  between  Easter  offerings  and  per- 

*  Gibs.  739.     3  Bum's  £ccl  L.        ^  De0se,P.S.C.S3.  Godolpbu4S7, 
20.  *  See  ant^,  p.  59. 
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sonal  tithes ;  for  by  the  eleventh  section  of  the  act  it  b  expressly 
directed,  that  fishennen  shall  pay  their  accustomed  tithes  of  fisb- 
ing,  '^  and  shall  pay  their  offerings  as  is  aforesaid.'"* 

In  respect  to  the  authorities  in  support  of  the  common  lav  rigbt 
to  Easter  offerings,  there  are  several  cases  which  seem  to  wimnt 
the  proposition  that  such  off*erings  are  due  of  common  rigfat^it 
the  rate  of  twopence  for  every  person  of  sixteoi  years  of  age  aod 
upwards ;  but  it  does  not  appear,  that  there  has  been  any  deii 
judicial  determination  upon  the  point.  The  first  case  is  Lawrence  t. 
Jones,  in  'i^24^  reported  in  Bunbury*^,  in  whidi,  according  to  the 
report,  it  was  decreed  per  totam  curiam^  that  Easter  offerings  vere 
due  of  common  right,  at  twopence  a  head,  unless  it  had  been  cus- 
tomary to  pay  more ;  and  that  the  vicar  ought  to  have  a  decree  sc- 
cordingly,  though  there  was  no  proof  of  Easter  offerings  haviog 
ever  been  paid,  (there  being  a  lay  impropriator,  who,  it  was  said,  is 
not  entitled  to  offerings^,  but  only  he  who  exercises  the  spiritiul 
functions.)  And  it  was  said  by  Baron  Gilbert,  that  oflerifigs  aie 
a  compensation  for  personal  tithes ;  but  this,  as  it  has  been  already 
observed,  affords  a  very  strong  and  almost  conclusive  argument 
against  the  doctrine  attributed  to  the  court.  In  the  case  of  £ger* 
ton  V.  Still,  in  17^6,  as  it  is  reported  in  the  same  book^,  ^^  It  was 
decreed  per  curiam^  that  the  plaintiff  should  have  Easter  offer. 
ings,  as  due  of  common  right,  although  he  demanded  them  as  due 
by  custom.*^  But  the  case  principally  relied  upon  as  an  authority 
to  shew  that  Easter  offerings  are  due  of  common  right,  is  Carthew 
V.  Edwards,  in  174^9',  in  which  the  Court  of  Exchequer  is  said 
to  have  decreed,  that  Easter  offerings  were  due  to  the  plaintiff  of 
common  right,  after  the  rate  of  twopence -a  head  for  every  person  in 

*  See   Lyndw.  de  Decimis,   cap.     would  not  make  a  decree  for  Easter 
Sancta  ecclesia,  verbo,  negotiationum.     oflferings  only. 
Gibs.  Ht.  xxz.  c.  10.  *  The  Reporter  himselfputsaTitf^ 

*"  Tr.  1784,  Bunb.  175.     1  £.  &  Y.     as  to  this  point,  which  is  veiy  ques- 
SOI.    Gw.  662.    This  seems  to  be     tionable. 

the  same  case  as  Lawrence  v.  Yeates,        '  Tr.  17S69  Bunb.  198.    I  E.&  V. 
Decree-book,  8  May,  1727,  2  Wood,     818.    Gw.  661.    2  Wood,  250. 
276.     1  E.  &  Y.  828.  If  so,  the  right         *  3  Bum.  Eccl  L.  Tit.  Offerings- 
of  the  vicar  to  Easter  offerings  was     Amb.  72.    2E.&Y.  121.    Gw.8SC 
not  disputed;  but  as  the  plaintiff  failed     4  Wood,  580. 
in  all  bis  other  demands,  the  court 
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the  defendant's  family,  of  sixteen  years  of  age  and  upwards,  to  be 
paid  by  the  defendant.  There  is  a  note  of  this  case  in  Mr. 
Coxe''8  Manuscript  Reports,  to  the  following  effect :  ^^  It  was 
held  in  this  case,  that  Easter  offerings  are  due  of  common  right, 
and  that  twopence  a  head  is  payable  for  them  by  the  man,  his 
wife,  and  children  above  sixteen,  and  that  he  is  not  Uable  to  pay 
for  his  servants,  unless  by  custom.'*'^  But  it  has  been  ascer* 
tained  that  no  decree  was  ever  drawn  up  in  that  case,  a  compromise 
having  been  made  between  the  parties :  and  it  appears  by  the 
pleadings,  that  the  only  point  in  dispute  was,  whether  the  de- 
fendant was  bound  to  carry  his  tithe  milk  to  the  house  of  the 
parson^.  In  Stirling  v.  King,  in  1764^,  the  vicar  claimed  Easter 
offerings  as  due  of  common  right,  at  the  rate  of  twopence  a  head, 
which  were  decreed ;  but  it  appears  that  the  defendants  set  up  a 
modus  for  Easter  offerings,  which  was  an  admission  of  the 
plaintiff's  title. 

On  the  other  hand,  in  a  case  in  the  King's  Bench,  in  1733^,  it 
was  expressly  laid  down  by  Holt,  Chief  Justice,  and  the  other 
judges,  that  Easter  offerings  are  due  by  custom  only ;  which 
seems  very  extraordinary,  if  the  Court  of  Exchequer  had  so  re- 
cently as  the  years  17^4  and  1726  determined,  that  they  were  due 
of  common  right.  Indeed  there  is  no  trace  of  any  such  doctrine 
previously  to  that  period,  nor  is  any  such  right  asserted  even  by  the 
ecclesiastical  authors,  with  the  exception  of  one  modem  writer', 
but  most  of  them,  on  the  contrary,  place  such  payments  on  the 
foundation  of  custom  ^.  So,  Lord  Coke  in  his  exposition  upon  the 
statute  of  2  and  3  Ed.  VI.  says,  *^  Offerings  or  oblations,  obla- 
tiones,  these  are  of  two  sorts,  viz.  free  or  voluntary,  and  consuet, 

*  Coxe*8  MSS.  Vol.  CO.  207.  See     cundikm  quam  fideles  tenentur  certis 
Arab.  72.  n.  2.  Mr.  Blunt's  edition.         fesdvitatibufl  facere  aliquas  oblationes 

^  See  the  statement  of  the  case  by  consuetas."    Lyndw.  De  jurejurando. 

Eyre,  B.  in  Bosworth  v.  Limbrick,  M.  cap.    Presbyteri,    verbo    oblationes. 

1777,  MS.  Gw.  1114.  And   see  Lyndw.  de  consuetudine, 

'£.  1764,  3  Wood,  87.  cap.    Statutum,    verbo    oblationum. 

^  The  King  v.  Reeves,  W.  Kelynge.  Degge,  P.  2.  C.  23.      Godolph.  Re- 

196.    2  E.&  Y.  55.  pert.  Tithing  Table,  Tit.  Oblations, 

*  S  Bum.  Eccl.  L.  Tit.  Offerings.  Watson  also,  in  his  Clergyman's  Law^ 
f  Lyndwood.  on  this  subject  says,  p.  1033,   terms    them    "  customary 

**  Quarto,  propter  consuetudinem,  se-     sums ''. 
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or  by  custom,  as  here  it  appeaieth.'"*  As  to  the  sum  of  two- 
pence,  which  is  said  to  be  due  of  common  rights  it  is  difficult  to 
discover  how,  or  on  what  authority,  that  particolar  sum  aae 
to  be  fixed  upon.  None  of  the  eartier  ecclesiastical  writers  iiuke 
any  allusion  to  the  payment  of  any  particular  sum,  as  genenllj 
payable,  even  by  custom.  Watson,  indeed,  in  his  Clergynin'i 
Law,  says,  that  they  are  in  many  places,  by  cuatomf  twopence 
for  every  communicant  ^.  In  the  cases  of  Popplewell  v.  Cuby, 
in  1740*^,  and  Popplewell  v.  Hatfield,  in  1741  *,  the  Coartof 
Exchequer  ordered  pa3rments  of  twopence  a  head  for  every  penon 
above  the  age  of  sixteen,  to  be  estaUished,  as  moduses  orciu- 
tottiary  payments. 
Diractioni  of  Doctor  Bum  observes,  that,  concerning  the  offerings  at  Easter, 

Kmd  to  offir-    ^^  ^  directed  by  the  rubrick,  at  the  end  of  the  communion  office. 
"V^  that  yearly  at  Easter,  every  parishioner  shall  reckon  with  the 

parson,  vicar,  or  curate,  or  his  or  their  deputy  or  deputies,  anl 

pay  to  them  all  ecclesiastical  duties,  tMecustomahhf  due,  then  it 

that  time  to  be  paid^. 

A  greater  or  leM      By  special  cttstom  a  greater  sum  than  twopence  a  hea4  tbaj^k 

'^^  may  bT     Payable  tdT  Eastcr  offerings  ^,    So,  it  seems,  that  a  less  sum  than 

fo^filrt^ftr-  ^'^OP^^  ™*y  be  A^  by  custom ».     But  this  payment  of  less 
inga-  than  twopence  appears  quite  inconsbtent  with  the  notion  diat  sod 

offerings  ire  due  of  common  right 

It  has  been  held  a  good  custom  for  the  mastmr  of  a  fsmiljto 

pay  a  certain  gross  sum  of  money  for  Easter  offerings  for  all  tbe 

persons  in  his  family*'. 
The  proper  re-        As  to  the  remedy  for  the  recovery  of  Easter  ofierings,  it  is  de- 
w^il/rf  eLI^  clared,  by  the  statute  of  Circumspecti  agatis,  13  Ed.  I.  that  if  s 
ofieringt  aeaau    ^ctor  demand  of  his  parishioners  oblations  and  tithes  due  or  ac- 

to  be  a  suit  m  ^ 

the  spiritual        customed,  this  is  a  Inatter  merely  spiritual,  and  cognisable  bj  tbe 
"^^  eeeksiaetical  court.    The  statute  of  ArticuU  Cleriy  9  Ed.  II , 

*  S  Inst  659.  518.  1  E.  &  Y.  694.  The  Other  m- 
0  Watson,  1035.  thorities  to  the  same  effect  sre  too 
'  Tr.  1740^  3  Woody  390;                  numerous  to  rehire  mentioimig* 

<  £.  1741,  S  Wood,  398*  >  Kirkbjr  v.  Redhead,  M.  I65i>  1 

*  See  Burn's  EccL  L.  Tit.  Ofier-     Wood,  19. 

ings.  n  Halsted  v.  Meny,  IV.  17^ ' 

'  Wright  V.  Elderton,  1  Wood,     Woo^  66. 
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contains  a  declaration  to  the  same  eflfect.  The  statutes  of  27 
H.  VIII.  c.  2a  32  H-  VIII.  c.  ^.  2  and  3  Ed.  VI.  c.  13.,  also 
provide  for  the  payment  and  recovery  of  offerings.  And  Sir  Simon 
Degge  conceives,  that  an  action  may  be  founded  upon  the  last- 
mentioned  statute  at  the  common  law  *. 

But  it  has  been  held  in  several  cases,  that  if  Easter  offerings  The  iinritual 
be  demanded  by  custom  in  the  spiritual  court,  the  ecclesiastical  ^^l^^?"  a  suit 
judffe  will  not  be  permitted  to  proceed  in  the  suit,  unless  the  cus-  f°'  ^^^r  om:r- 

•'      °  *  *  '  ings  by  custom, 

tom  be  admitted.    For  if  it  be  denied,  then,  as  in  the  case  of  a  unless  the  cus> 
modu8  decimandi,  the  party  may  have  a  prohibition  ;  for  it  must 
be  tried  at  the  common  law  ^. 

Easter  ofierings  may  also  be  recovered  in  a  suit  in  a  court  of  Easter  of&rings 

equity,  but  it  has  been  resolved,  that  a  bill  cannot  be  brought  for  in  a  suit  in 

such  offerings  only.     There  is,  indeed,  a  short  report  of  a  case,  3* not*Ue  for  *^* 

in  which  it  is  stated,  that  a  demurrer  to  a  bill  for  Easter  offerings  Euter  oflferiDgi 

.  onlv.    Nor  will 

only,  was  overruled  '^.     But  it  appears  that  no  order,  ovemihng  such  ofierings  be 

the  demurrer,  can  be  found.     And  in  a  case  in  the  Exchequer,  J^^  are"ro«iai. 

in  1727*  where  a  bill  was  filed  for  tithes  and  Easter  offerings,  the  'y  demanded* 

court  dismissed  the  bill  as  to  tithes,  with  costs ;  and  as  to  the 

Easter  offerings,  it  was  etpressly  declared,  that  the  court  ^*  did 

not  think  fit  to  make  a  decree  for  the  same  only."^  ^     This  is  a 

case  of  great  authority,  as  it  was  decided  by  a  very  learned  court, 

viz.: — Pengelly,  Chief  Baron,  Hale,  Carter,  and  Comyns,  Barons; 

and  it  has  been  expressly  recognized  in  a  case  of  modem  date  ^. 

Nor  will   a  court  of  equity  compel  a  defendant  to  account  for 

Easter   offerings,  unless   they  are  specially  demanded  by  the 

bill  ^ 

By  the  statute  of  7  and  8  W.  III.  c.  6.,  all  offerings,  oblations.  Summary  reme- 
and  obventions,  not  amounting  to  more  than  forty  shillings,  might  53  g.  III!  for  ^ 

•  Degge,  P.  2.  C.  23,  *  Vernon  v.  Sloane,  MS.  Gw.  889. 

*  Bows  y.  Jurat,  Tr.  1719,  10  Mod.     2  E.  &  Y.  169.  in  notis. 

440.     1  E.  &  Y.  748.    Reed  v.  Dol-  «»  Lawrence  v.  Yeates,  E.  1727,  2 

tcry,  H.  1733,  2  Barnard.  K.  B.  392.  Wood,  276.     1  E.  &  Y.  828.    See 

2  E.  &  Y.  54.    The  King  v.  Reeves,  Baker  v.  Athill,  M.  1794,  2  Anstr. 

H.  1733,  W.  Kelynge,  196.    2  E.  &  4dl.    2  E.  &  Y.  415.    Gw.  1453. 

Y.  55,     Sloane  v.  Dr.  Vernon,  H.  •  Baker  v,  Athill,  supra  *. 

1759,  MS.  2  E.  &  Y.  169.    Gw.  889.  '  Ibid, 

YOL.  I.  E  E 


I 


418  OFFERINGS    AXD    OBVENTIOKS.  [cHAf.  YIII. 

the  recovery  of    be  recovered  in  a  summary  manner  before  two  justices  of  Ik 

oflVringS  to  *        i     i  i  *.n    ^-i  ^ww  t  r>i-r  m         i 

the  amount  of  peaco.  And  by  the  statute  53  Geo.  III.  c.  127-  s.  4,  tney  sie 
ten  pouti  .  ^^^  recoverable  in  the  same  manner  to  the  amount  often  pounds. 
Payment  of  By  the  Statute  of  37  H.  VIII.  c.  12,  a  particuhir  provision  is 

in^i!^ndon  bj^*  made  for  the  payment  of  offerings  in  London.  By  the  twelfth 
Hen!.^vill°^^^  section  of  that  act,  it  is  provided,  "  that  every  householder,  pay- 
i^'  ing  ten  shillings  rent,  or  above,  shall,  for  him  or  herself,  be  As- 

charged  of  their  four  offering  days ;  but  his  wife,  children,  ser- 
vants, or  others  of  their  family,  taking  the  rights  of  the  church 
at  Easter,  shall  pay  two-pence  for  their  four  offering  days, 
yearly/ 

It  is  said  in  some  of  the  books,  that  in  London  oflerings  are 

four-pence  a  house*,  but  there  seems  to  be  no  foundation  for  that 

statement. 

Exceptions  in  Oblatious  and  obventions  in  London,  and  its  suburbs,  are  ex- 

tCi'^f'offeri'ng.  pressly  excepted  out  of  the  statutes  of  27  H.  VIIL  c.  20.  32  H. 

in  London.         yill.  c.  7-  2  and  3  Ed.  VI.  c.  13.,  and  7  and  8  W.  III.  c  6, 

and  not  being  within  the  last  statute,  they  are  not  included  in  the 
statute  of  53  Geo.  III.  c.  127- 
Exceptions  of         The  Statute  of  2  and  3  Ed.  VI.  also  expressly  excepts  the  city  of 
towns^wWch  pay  Canterbury  and  the  suburbs,  and  every  other  town  or  place  that 
tithes  of  houses,   j^^  ^^  ^^  p^y  ^}^i,gg  jjy  tjjg  houses.     The  fifth  section  of  the  sta- 
tute of  7  and  8  V^.  III.  c.  6.,  likewise  provides,  that  the  act  shall 
not  extend  to  any  oblations,  payments,  or  obventions,  within  any 
city^  or  town  corporate,  where  the  same  are  settled  by  any  act  of 
parliament. 
Mortuaries.  Mortuaries,  which  are  indisputably  due  only  by  special  custom,ve 

said  to  have  been  given  pro  recompensatione  mbtractionis  dm- 
marum  personaliumy  nee  non  etohlationum^^  and  for  this  reason 
they  have  been  sometimes  classed  under  the  head*  of  personal  tithes, 
and  offerings.  The  payment  of  mortuaries  appears  to  have  been 
first  decreed  by  a  provincial  canon,  made  by  Langham,  Archbishop 
of  Canterbury,and  his  clergy,  in  the  year  1378,  by  which  the  second 
best  animal  of  the  deceased  was  to  be  given,  unless  he  had  only 
two ;  in  that  case  the  mortuary  was  remitted.     Sir  Simon  Degge 

*  Godolph.  426.  Tit.  Oblations.  »•  2  Inst.  491.    Godolph.  423. 
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remarks  upon  this  canon,  that  he  can  give  no  account  how  far  it 
was  obeyed  in  England,  but  he  says,  he  has  not  found  the 
English  willing  to  have  their  estates  taken  from  them  by  canons^. 

The  law  relating  to  the  payment  of  mortuaries  was  settled  by  The  provisions 
the  statute  of  21  H.  VIII.  c.  6.  which  was  passed  for  the  purpose  21  iicn.  vui! 
of  restraining  the  excessive  exactions  of  mortuaries  or  corse  pre-  ^^g^  >a*^menf  <!f 
sents,  as  they  were  sometimes  called.  By  this,  act  it  was  enacted,  mortuaries. 
1.  That  no  mortuary  should  be  paid  where  the  goods  of  the  de- 
ceased were  under  the  value  often  marks.  2.  That  no  mortuaries 
should  be  given  or  demanded,  except  in  those  places  where  they 
had  been  used  to  be  paid  or  given.  3.  That  there  should  be  but 
one  mortuary  paid  for  one  person,  and  after  the  rate  following, 
that  is  to  say,  where  the  moveable  goods  were  of  the  value  of  ten 
marks,  and  under  thirty  pounds,  after  all  debts  paid,  three  shil- 
lings and  four-pence.  Where  the  value  amounted  to  thirty 
pounds,  and  under  forty  pounds,  six  shillings  and  eight-pence. 
If  they  were  of  the  value  of  forty  pounds,  or  upwards,  ten  shil- 
lings. 4.  That  no  mortuary  should  be  paid  for  any  married 
woman,  child,  or  person  not  keeping  house,  nor  for  any  way-faring 
man,  or  person  who  did  not  reside  where  he  died ;  but  that  the 
mortuaries  of  such  non-resident  persons  should  be  paid  at  his 
usual  place  of  abode.  5.  That  parsons,  vicars,  curates,  parish 
priests,  and  other  spiritual  persons,  may  receive  bequests  or  le- 
gacies, notwithstanding  the  act.  6.  No  mortuaries  to  be  paid  in 
Wales,  Calais,  or  Berwick,  except  where  they  have  been  usually 
paid.  7-  '^hat  the  four  Welch  bishpps,  and  the  archdeacon  of 
Chester  *  may  take  mortuaries,  notwithstanding  the  act.  8.  That 
where  leBS  than  the  rates  aforesaid  has  been  paid,  the  same  pay- 
ment shall  continue ;  but  that  no  mortuary  shall  be  taken  in  such 
places  for  persons  exempted  by  the  act. 

It  is  laid  down  by  Lord  Coke,  that  there  was  originally  no  No  mortuarios 
mortuary  due  by  law,  but  only  by  custom ;  and  he  founds  his  durbv"aw.  ^ 
opinion  upon  the  words  of  the  statute  of  Circumspect^  agatis, 
**  UU  morhtarium  dart  consuevit!^  ^ 

Mortuaries  are  properly  recoverable  in  the  spiritual  court,  by  Mortuaries  ir;> 

recoverable  in 
•  Degge,  P.  II.  C.  24.  of  Chester  by  stat.  28  Geo.  II.  c.  C. 

^  Repealed  as  to  the  Archdeacon         '  2  Inst.  491. 

E  £  2 
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the  spiritual  the  fitfttutes  of  Circumspecte  agatia  and  21  H.  VIII.  c.  6.'; 
the  courts  of  law  A^d  it  has  been  said,  that  they  may  be  sued  for  at  the  common 
or  equity.  j^^  b .  jj^  ^jg  point  has  been  considered  very  doubtful  ^.  It  seems, 

however,  quite  clear,  that  mortuaries  cannot  be  recovered  in  a 

court  of  equity  ^. 


*  2  Inst.  491.  Fraudulent  gifls  of 
goods  and  chattels,  to  avoid  payment 
of  mortuaries,  are  declared  void  by 
statute  15  Eliz.  c.  5.  made  perpetual 
by  89  Eliz.  c  5. 

*>  Degge,  P.  3.  C.  84.  Torrent  v. 
Bailey,  Strange,  717.  Com.  Dig. 
Dismes,  B.  2. 


*  Per  Thompson,  C.  B.  in  Muibj 
V.  Curtis,  E.  1816,  2  Price,  284.  s 
E.&y.  737.     Gw.  1769. 

*  Hall  V.  Filtz,  Tr.  1708, 1  Wood, 
510.  1  E.  &  Y.  690.  Gw.  606.  Tor- 
rent  v.  Bailey,  supra  **.  Per  Thomp- 
son, C.  B.  in  Manby  v.  Curtis,  supci'. 
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THINGS    KOT    TITHEABLE. 


SECTION  I. 

Of  things  which  are  not  titheable  of  common  right,  hut  which  may 

become  liable  to  tithes  by  special  custom. 

Things  which  are  not  titheable  by  the  common  law,  but  which 
may  become  liable  to  the  payment  of  tithes  by  special  local  cus- 
tom, may  be  divided  into  three  classes : — 1.  Houses. — 2.  Things 
of  the  substance  of  the  earth,  or  which  are  parcel  of  the  freehold 
or  inheritance. — 3.  Wild  animals,  or,  as  they  are  commonly 
termed,  animals /er^  naturcB, 

1.  Houses. 

By  the  common  law  no  tithes  are  payable  for  houses  for  habita-  No  tithes  an 
tion,  nor  for  any  rent  reserved  upon  any  lease  or  demise  made  of  g^r^lTby  Ae 
them  ;  for  tithes  ought  only  to  be  paid  of  things  which  grow  and  common  law; 
renew,  from  year  to  y^r,  by  the  act  of  God^.     But  a  modus,  or  payment  may  be 

.  .  V    ••  i_       J         «       due  for  a  houae 

customary  pecuniary  payment,  may,  nevertheless,  be  due  for  by  custom. 
houses  or  other  buildings^:  indeed  this  appears  to  be  a  very  com- 
mon mode  of  providing  for  the  support  of  the  ministering  clergy 
in  ancient  cities  and  boroughs.     Thus,  by  ancient  and  immemo- 
rial custom,  tithes,  or  pecuniary  payments  in  the  name  of  tithes, 

*-  Green  V.  Piper,  E.  1592,  Cro.  Calth.  Vol.  1.  p.  412.    Hob.  10.     l 

Eliz.  276.    1  E.&  Y.  105.    Gw.  164.  £.  &  Y.  232.    Anon.  Palm.  380.  Su- 

Dr.  Grant's  case,  M.  1613,  11  Co.  pr^  *.     Kynaston  v.  Hathersley,  £. 

15.      1    E.  &  Y.  2S2.     Gw.  259.  1761,  B  Wood,  9.    2  £.  &  Y.  ISJ. 

Anon.  Tr.  1623,  Palni.  380.     1  E.&  Gw.  890.    Kynaston  v.  Piercy,  Tr. 

Y.  331.    Reg.  54.  b.    F.  N.  B.  53,  E.  1774,  3  Wood,  469.    2  E.  &  Y.  289. 

Br.  Tit.  Dismes,  16.  Gw.  1054.    SUt.  2  and  3  Ed.  VJ.  6. 

«»  Dr.  Grant's  case,  supra  '.   Whi-  12. 
taker  v.  Leyfield,  Tr.   1614,  MSS. 
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Houses  in  Ix)n- 
doii. 


Tlie  nature  and 
8U'|i|)nscd  origin 
of  custoniiiry 
payments  for 
houses. 


are,  in  many  cases,  due  for  houses  in  London  and  Southvark,  and 
in  several  adjoining  parishes.  So,  the  twelfth  section  of  the  statate 
of  2  and  3  Edw.  VI.  c.  13.  expressly  provides,  that  nothing  in  the 
act  contained  *^  shall  extend  in  anywise  to  the  inhabitants  of  the 
city  of  London  or  Canterbury,  nor  to  any  other  town  or  place 
that  has  used  to  pay  their  tithes  by  their  houses  otherwise  than 
they  ought  or  should  have  done  before  the  making  of  this  act*" 

Tithes  of  houses  in  London,  which  form  a  very  important 
branch  of  the  law  of  tithes,  and  more  especially  with  reference  to 
the  statute  of  37  Hen.  VIII.  c.  12.,  will  hereafter  be  made  the 
subject  of  a  separate  chapter. 

A  modus  or  customary  payment  for  a  house  or  other  buil^ng, 
is  commonly  either  a  fixed  annual  sum  of  money,  or  a  rateable  as- 
sessment of  so  much  in  the  pound,  according  to  the  yearly  rent 
or  value.  It  is  laid  down  in  some  of  the  books,  that  such  modus^ 
might  have  been  originally  payable  for  the  tithes  of  the  land  upon 
which  the  houses  were  built,  and  that  it  is  unreasonable  that  the 
building  of  the  houses  should  take  away  the  right  of  the  parson'. 
But  it  was  said  by  Lord  Coke,  that  this  seems  a  weak  reason,  and 
Rolle  calls  it  repugnant  in  itself^ :  indeed,  pecuniary  payments 
for  houses  are,  for  the  most  part,  too  great  in  amount  to  admit  d 
the  supposition  that  they  could  have  ever  been  paid  for  the  land. 
It  may  also  be  observed,  that  the  proviso  of  the  statute  of  2  and 
3  Edw.  VI.,  relating  to  tithes  of  houses  in  London,  Canterbury, 
and  other  places,  which  follows  immediately  after  the  clauses  re- 
lating to  personal  tithes,  and  does  not  appear  to  have  any  refer- 
ence to  any  other  part  of  the  act,  tends  to  favour  the  conjecture, 
that  these  sums  of  money  payable  for  tithes  of  houses  were  origin- 
ally in  the  nature  of  personal  tithes,  or  offerings  made  by  the 
parishioners  for  the  maintenance  of  the  parson,  according  to  their 
estate  and  condition.  It  seems  perfectly  agreeable  to  reason  to 
suppose,  that  these  payments  were,  in  the  first  instance,  gratuitous 
and  voluntary,  and  were,  in  process  of  time,  transferred  from  the 
person  to  the  house  of  the  parishioner,  and  made  certain  and  ob- 
ligatory by  custom  and  usage. 


*  See  Dr.  Grant's  case,  1 1  Co.  1 5. 
1  E,  &  Y.  222.  Whitaker  v.  Leyfield, 
MSS.  Callh.  vol.  l .  p.  4 1 2.  Hob.  lo. 
1  E.  &  Y.  232.     Pocock  V.  Titinar5h, 


76. 


H.  1721,  Bunb.  102.    1  E.  &  Y. 
Gw.  630. 
^  Dr.  Grant's  case,  I  Ko.  Abr.  64* 
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But  whatever  might  have  been  the  origin  of  the  payment  of  No  tithes  ue 
tithes  for  houses,  it  is  an  established  rule  of  law  that  they  are  not  unien  V^imT' 
titheable  without  a  special  custom,  time  out  of  mind.     There  is,  njemonii  ««- 

,     ,  *  torn,  or  prescnp- 

it  is  true,  a  case  in  Bunbury^s  Reports  which  has  excited  some  tion,  or  ict  of 
attention,  in  which  it  is  said,  that  on  a  bill  for  tithes  of  houses  ^^  "*^" 
not  within  the  city  of  London,  and  so  not  within  the  statute  of 
37  Hen.  VIII.  c.  12.,  where  the  plaintiff  admitted  that  his  de- 
mand was  against  common  right,  and  did  not  allege  the  pay- 
ment to  be  due  either  by  custom  or  prescription,  but  that  it  was 
the  only  provision  for  the  church  of  St.  Saviour^s,  Southwark : 
the  Court  of  Exchequer  decreed  an  account  of  tithes  without  di- 
recting an  issue,  though  it  was  merely  proved  that  the  houses  in 
the  parish  had,  since  the  year  1633,  paid  twelve  shillings  yearly, 
and  there  was  no  proof  that  the  defendant's  house  had  paid  for 
twenty-five  years,  but  by  a  single  witness*.  But  there  seems  to 
be  some  inaccuracy  in  the  report,  so  far  as  it  professes  to  support 
the  doctrine,  that  there  can  be  any  title  to  tithes  of  houses  which 
is  not  founded  on  custom,  prescription,  or  an  act  of  parliament  ^. 

2.  Things  of  the  substance  oj  the  Eaeth,  ob  which 
ABE  Pabcel  of  the  Fbeehold  ob  Inhebitance. 

Tithes  are  not  due  of  common  right  of  any  thing  that  is  of  the  No  tithes  are 

substance  of  the  earth,  or  part  of  the  freehold,  as  mines  and  quar->  ^^^^  ^l^  ^*^^ 

ries  of  lead,  copper,  tin  and  other  minerals;  coals,  stone,  slate,  *"***t|*"*^!^15* 

chalk,  gravel,  clay,  pot-earth  and  the  like  ^;  nor  of  turf^,  or  of  the  inherit. 


*  Pocock  T.  Titmanb,  H.  17S1, 
Bunb.  102.    1  E.  &  Y.  776.    Gw. 

680. 

^  SeeTbller,  15U 

'  9  Inst.  651.  F.  N.  B.  53.  Dr. 
and  Stud.  174.  Case  of  Modus 
Dedm.  13  Co.  12.  1  £.  &  Y.  177. 
Lyss  T.  Watts,  E.  1592,  Cro.  Eliz. 
277.  1  £.  &  Y.  106.  Hawe*s 
case,  Tr.  1624,  2  Ro.  45S.  1  £. 
&  Y.  332.  Anon.  £.  1627,  Hetl. 
13.  1  E.  &  Y.  357.  Stiles's  case, 
E.  1628,  Litt.  Rep.  147.     1  E.  &  Y. 


361.  Rooket  V.  Gomershall,  £.  1632, 
Litt.  Rep.  367.  1  E.  &  Y.  375. 
Anon.  M.  1640,  March,  58. 64.  1  £. 
&  Y.  399.  *  Amiles  y.  ChamberB,  H. 
1670,  1  Mod.  S5.  1  E.  &  Y.  480. 
Thomas  v.  Perry,  13  Ja.  1  Ro.  Abr. 
637.  642.  4  £.  &  Y.  404.  Stoutfil's 
case,  Tr.  1676,  2  Mod.  77.  l  £.  & 
Y.  509.  Buxton  V.  Hutchinson,  E. 
1688,  2  Vem.  46.  1  £.  &  Y.  554. 
Gw.  535. 
^  Amiles  v.  Chambers^  supra  '. 
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ance,  as  mines  timber  trees  ^,  or  the  roots  of  underwood*^ ;  because  they  are  par- 
turf,  timber  ccl  of  thc  inheritance,  and  do  not  increase  annually.  Nor  shall 
ui^derwood  Hrae  ^"^  tithcs  be  paid  of  lime,  bricks,  or  tiles ;  not  only  because  thc 
bricks,  and  tiles,  substauccs  of  which  tliev  are  made  are  part  of  the  soil,  bat  bc- 

exceptby  special  _  , 

custom.  cause  they  are  produced  by  the  labour  and  industry  of  man 

Nevertheless,  tithes  may  be  payable  of  all  such  articles  by  special 
The  tithe  of  custom  ;  8S,  for  instance,  of  tithe-ore  in  certain  places  in  Derby- 
payabie^M^apre-  shire*^,  which  is  payable  either  in  the  nature  of  a  predial  tithe,  by 
scm  Tt'^h  *  ^^^'  *^®  tenth  dish  or  drill,  without  any  deduction  for  expenses,  or  as  a 
cording  to  the      personal  titlic,  with  an  allowance  for  labour  and  other  incidental 

charges,  according  to  the  custom  of  the  place  ** .  Thus,  an  issue 
was  directed  upon  the  question,  whether  the  custom  of  tithing 
lead-ore  in  the  parish  of  Stanhope,  in  the  county  of  Durham,  vas 
to  pay  the  tithes  of  the  ore  clean  and  washed,  without  dedacticm 
of  all  manner  of  charges,  except  the  labour  of  those  who  were 
owners  of  any  lead  mine  or  mines,  for  digging,  winning  and  get- 
ting the  ore ;  or  with  a  deduction  of  all  manner  of  charges  of 
digging,  winning,  or  getting  the  ore,  the  owner'*s  labour  excepted'. 
In  another  case,  upon  a  disputed  custom  of  tithing  lead-ore  in 
Yorkshire,  the  Court  of  Exchequer  directed  an  issue  to  try, 
whether  the  rectors  of  the  parish  had  been,  time  out  of  mind,  en- 
titled to  the  tithe,  or  tenth  part  of  all  the  lead-ore  got  within  thc 
parish,  which  would  not  go  through  an  inch  riddle  as  it  fell  fiom 
the  pick,  when  it  was  first  dug  in  the  mine ;  and  whether  such 
other  part  thereof  as  was  small  enough  to  go  through  an  inch 
riddle,  at  the  time  when  it  was  first  dug  and  fell  from  the  pick, 
had  been  immemorially  exempt  from  the  payment  of  tithe  ^. 
And  it  is  material  to  observe,  that  although  tithes  of  mines  are 


*  See  ant^  p.  2S5. 

^  Anon.  March,  58.  64.    8upr&  '. 

•  Brown  v.  Vermuden,  H.  1766, 
1  Cha.  Ca.  272.  2S2.  l  E.  &  Y.  509. 
Buxton  Y.  Hutchinaon,  E.  1668,  2 
Vcm.  46.  1  E.  &  Y.  554.  Gw.  5S5. 
Pindar  v.  Jackson,  H.  1695, 1  Wood, 
315.  1  E.  &  Y.  583.  See  Dr.  and 
Stud.  Dial.  2.  c.  55.    Degge,  P.  2.  C. 

12.  13. 


*  See  TuUy  v.  Halsall,  £.  1666, 1 
Wood,  74.  Pindar  v.  Jackson,  H. 
1693,  1  Wood,  315.  I  E.  &  Y.  5S3. 
Burton  v.  Spencer,  E.  1735, 2  Wood, 

556. 

•  Basire  v.  Wharton,  M.  1667,  i 
Wood,  83.  See  Tully  v.  HalssU, 
suprii^. 

<  Lord  Lonsdale  ▼.  Bathurst,  Ilil- 

1750,  2  Wood,  503. 
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due  only  by  custom,  yet  a  customary'  pecuniary  payment  in  lieu 
of  such  tithes  is  good  * . 

So  tithes  may  by  special  custom  be  due  of  white  salt^,  or  of  Regularly,  the 
a  lime  kiln  ^  ;  but  it  seems,  that  where  tithes  are  payable  of  these  brick,  andT^er 
or  other  manufactured  articles,  as  bricks  or  tiles,  they  ought,  re-  !Jf"5^"v*^  . 
gularly,  as  to  the  mode  of  payment,  to  be  considered  as  in  the  i*  due,  ia  to  be 
nature  of  personal  tithes,  and  to  be  liable  to  the  payment  of  the  a  personal  tUh^ 
tenth  of  the  clear  profits  only  ^.    But  in  these  and  in  all  similar  ^a  m^"dr*"" 
cases,  whether  the  tithe  be  predial  or  personal,  the  mode  of  pay-  payment  de- 
ment, and  the  proportion  of  the  thing  to  be  paid,  which  by  custom  the  custom.^  ^^ 
may  be  less  than  a  tenth,  are  to  be  regulated  by  the  usage  of  the 
place  :  in  short,  it  may  be  laid  down  as  a  general  rule,  that  where 
a  tithe  is  due  by  custom,  the  quantum  of  tithe  and  the  time  and 
manner  of  paying  it  arc  to  be  ascertained  by  the  custom ;  indeed, 
there  seems  to  be  no  other  way,  than  by  the  custom,  to  ascertain 
the  proportion  and  manner  of  paying  a  tithe,  which  is  only  due 
by  custom  ^. 

3.  Wild  Animals,  or  Akimals  Fer^  Naturjs. 

By  the  common  law  and  custom  of  the  realm,  no  tithe  is  due  No  tithes  are 
of  Animals  ferce  naturcBy  as  deer  and  rabbits  *" ;  fish  in  the  sea  or  bit!  wtftaSbwu" 


*  Burton  v.  Spencer,  E.  1733,  8 
Wood,  336,  See  Jones  v.  Gower, 
16  Jac«     1  Ro.  Abr.  64S. 

"  Jones  V.  Gower,  supr^*.  And 
a  modus  xnay  be  payable  for  tithes 
of  salt,  though  due  only  by  cus- 
tom, S.  C. 

^  Thomas  v.  Perry,  13  Jac*  1  Roi 
Abr.  642. 

•*  Toller,  151. 

•  Bac.  Abr.  Tit  Tithes,  P. 

'  S  Inst  651.     Hawe's  case,  Tr. 

1624,  2  Ro.  45S.     1   E.  ^  Y.  332. 

Anon.  H.  1626,  Litt  Rep.  13.  i  £. 
&  Y.  357.  Anon.  Tr.  163J,  MS. 
Bridg.  590.    1  E.  &  Y.  382.    Dawes 


y.  Huddlestone,  H,  1634,  Cro.  Car. 
339.  1  E.  &  Y.  382.  Anon,  M. 
1640,  March,  56.  l  E.  &  Y.  399, 
Warden  v.  Bennet,  l  Ro*  Ab*  653. 
Bruen  v.  Bradish,  ibid*  Williams  ▼. 
Wilcox,  ibid,  Davenport  v.  Onge, 
ibid.  Vincent  v.  Tutt,  tMd  4  E.  & 
Y.  447.  Randal  v.  Head,  £.  1664, 
Hardr.  ISS.  1  E,&  Y.  434.  Tower- 
aon  V.  Winget,  M.  1633,  l  Keb.  6oa. 
1  £.  &  Y,  440.  Webb  ▼•  Newman, 
H<  1667,  a  Keb.  140.  1  £.  &  Y. 
453.  Philips  T.  Cleyer,  H.  1669,  2 
Keb.  452.  1  £.  &  Y.  474.  Nicho- 
las v.  Elliott,  Tr.  1711,  Dodd's  MSS. 
219.    Bunb.  19.    1  £•  &  Y.  698. 
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pheannti,  fish,    in  nTers  * ;  and  partridges  and  pheasants  ^.    Nor  are  any  til 

or  other  animali  i.i     /»  t_        •       i  i»  ^i.   •  i.       .v 

jera  naiwa,       payable  for  such  animals,  or  of  their  young  or  eggs,  when  they 
custom*^^  *P**^  are  deprived  of  their  natural  liberty,  and  kept  in  a  menagerie  or 

aviary.  Thus,  it  was  held  in  prohibition,  that  if  a  man  keep 
pheasants  in  an  enclosed  wood,  and  clip  their  wings,  and  from 
their  eggs  hatch  and  bring  up  young  pheasants,  no  tithe  sM 
be  paid  of  the  eggs  or  young  pheasants ;  because  the  animals  are 
not  reclaimed,  but  continue  wild  in  their  nature,  and  would  escape 
out  of  the  inclosure  if  their  wings  were  not  clipped  ^.  Nor  afor- 
tioriy  shall  any  tithes  be  paid  of  deer  in  a  park,  or  rabbits  in  sn 
enclosed  warren  ^,  nor  for  fish  in  a  pond  or  stew  ^ ;  nor  for  oysteis 
in  oyster  lays  or  beds  ^.  Tithes  may,  however,  be  due  of  animals 
fercenaturiB  by  special  custom,  as  of  rabbits  ^.  So,  a  modus  in 
lieu  of  tithes  of  rabbits  is  good  ** ;  but  it  is   said,  that  wheit 


*  Anon.  £.  1686,  Hetl.  15.  1  £. 
&  Y.  357.  Stiles's  case,  £.  1627, 
Litt.  Rep.  147.  1  E.  &  Y.  361. 
Anon.  Tr.  1632,  Cro.  Car.  364.  1 
E.  &  Y.  376.  Dawes  v.  Huddlestone, 
H.  1634,  Cro.  Car.  339.  1  E.  &  Y. 
382.  Anon.  Tr.  16S3,  MS.  Bridg. 
590.  1  £.  &  Y.  382.  Anon.  E.  1640, 
March,  17.  1  £.  &  Y.  398.  Long 
V.  Dircell,  14  Car.  1  Ro.  Abr.  636. 
4  E.  &  Y.  387.  Penrose  v.  Shep- 
herd, E.  1666,  S  Keb.  2.  73.  1  £.  & 
Y.  448.  Anon.  M.  1704, 6  Mod.  223. 
1  E.  &  Y.  666.  Nicholas  v.  £lliott, 
Tr.  1711,  Dodd's  MS.  219.  Bunb. 
19.     1  £.  &  Y.  698.    See  ant^  407. 

^  Hugton  V.  Prince,  M.  1595,  Moo. 
599.  1  £.  &  Y.  111.  Hawe's  case, 
Tr.  1624,  2  Ro.  458.  1  E.  &  Y.  322. 
Anon.  MS.  Bridg.  590.  l  £.  &  Y. 
382.     Winbrooke  v.  Evans,  11  Car. 

1  Ro.  Ab.  696.     4  E.  &  Y.  446. 

*  Winbrooke  v.  Evans,  supr&  ^ 
Hugton  ▼.  Prince,  supra  ^. 

*  Nicholas  v.  Elliott,  supra  *. 


•  Anon.  MS.  Bridg.  590.  l  E.  & 
Y.  382.  Long  v.  DircelJ,  i  Ro.  Ab. 
636.  4  E.  &  Y.  387.  Nicholssv. 
Elliott,  supra  *.  Gr^ory  ▼.  Luttrell, 
H.  1719,  2  Wood,  114.  1  E.  &  Y. 
744.     . 

'  Murray  v.  Skinner,  H.  nis,  l 
Wood,  541.     1  E.  &  Y.  706. 

■  Anon.  H.  1626,  Litt  Rep.  is.  l 
E.  &  Y.  357.  Anon.  Tr.  1635,  MS. 
Bridg.  590.  1  E.  &  Y.  382.  Tower- 
son  Y.  Winget,  M.  1663, 1  Keb.  60?. 

1  £.  &  Y.  440.  Webb  ▼.  Ncwnan, 
H.  1667,  2  Keb.  140.  1  E.  &  Y.  455. 
Philips  V.  Clever,  H.  1669,  8  l^ 
452.  1  £.  &  Y.  47  9.  Lister  v.  Caae, 
Tr.  1692,  1  Wood,  293.  1  E.  &  Y. 
572.  Nicholas  y.  Elliott,  sopri'. 
Walton  Y.    Tryon,    M.  1751,  MS. 

2  £.  &  Y.  123.  Gw.  827.  AmW. 
ISO.  Ball  Y.  Robinson,  Tr.  1774,3 
Wood,  470.    2  £.  &  Y.  289. 

"  Webb  v.  Arnold,  Tr.  1676,  i 
Wood,  163. 
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such  animals  are  kept  for  pleasure  only,  and  not  for  profit,  no 
custom  can  prevail  to  make  them  titheable  *• 

So,  tithe  in  the  nature  of  a  predial  tithe  may  be  payable  offish.  Fish. 
without  any  deduction  of  expenses  ^. 

Lastly ;  no  tithes  shall  be  paid  for  hounds,  or  other  domestic  Animals  kept  for 
or  foreign  animals  kept  for  pleasure  or  curiosity  ^. 


pleasure. 


*  Toller,  50,  who  refers  to  Bohun, 
151,  152. 

**  See  the  cases  under  the  head  of 
"  Tithes  of  Fish  *',  ante,  pp.  407, 408. 

'  Year-book,  12  Hen.  VIIL  4.  b. 
Bro.  Abr.  241.  a.  Degge,  P.  2.  C.  12. 
Toller,  155.  According  to  the  rea- 
soning in  the  year-book,  **  dogs  and 
cats  are  not  titheable,  for  the  spiritual 


law  will  not  allow  that  vermin  should 
be  tithes,  for  apes  and  marmosets  are 
hot  vermin."  But  as  it  was  held  in 
the  same  case  that  an  action  lay  for 
taking  hounds.  Sir  Samuel  Toller  is 
of  opinion,  that  the  principle  on 
which  they  are  not  titheable  is,  that 
they  are  usually  and  principally  kept 
for  pleasure  and  amusement. 
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SECTION   II. 

Of  things  fvkich  are  discharged  from  the  payment  of  tithes  in  cos- 
sideration  of  the  maintenance  and  improvement  of  husbandry. 

What  things  in  The  stibject  of  this  section  has  been,  in  some  measure,  antici- 
fx^rapted  from  pdted  in  the  course  of  the  observations  contained  in  the  last 
are  M^^for  UiT  ^^^V^^9  relating  to  things  which  are  of  common  right  liaUe  to 
purposes  of  hus-  the  payment  of  tithes.    Thus,  it  has  been  seen,  that  no  tithes  aw 

due  for  the  agistment  or  depasturing  of  barren  cattle  employed  m 
husbandry,  or  of  young  cattle  reared  for  the  plough  or  cart,  or  far 
the  pail  ^ ;  or  of  cattle  grazed  and  fattened  for  the  domestic  con- 
sumption of  the  owner  of  the  land  ^ ;  nor  for  young  pigeons  eaten 
in  the  family  of  the  owner  ^ ;  nor  for  furze  or  broom  when  they 
are  burned  in  the  farm-house,  or  used  for  agricultural  purposes  **. 
There  are,  however,  various  other  exemptions  of  a  similar  nature, 
some  of  which  it  will  be  necessary  to  consider  with  very  great  atten- 
tion. These  may  be  divided  into  four  classes : — 1.  Coppice  and  un- 
derwood used  in  husbandry,  or  for  fuel  in  tiie  farm-house.  2.  Ar- 
ticles consumed  in  the  family  of  the  occupier  of  the  land.  3.  Grass, 
clover,  tares,  and  other  articles  cut  green,  and  given  to  cattle  em- 
ployed in  husbandry.  4.  Headlands  and  meres  or  baulks  in  con 
fields. 
The  principle  of  These  exemptions  are  allowed  in  consideration  of  the  improTe- 
oArtidM  uwwl  ^^°*  ^^  husbandry,  and  the  collateral  benefit  which  the  parson 
in  husbandry.      receives  from  such  improvement,  by  the  increase  of  the  other 

titheable  produce  of  the  farm ;  and  upon  this  principle  it  bs» 
been  laid  down  as  a  general  rule  of  law,  that  tithes  shall  not  be 
paid  for  any  thing  per  quod  decinuejiunt  uberiores.  It  may  also 
be  mentioned,  that  this  increase  is  the  only  profit  which  the  fiinner 

■  Ante,  pp.  290, 291.  '  Ante,  p.  376. 

^  Antd,  p.  290.  ^  Ant^  pp.  331,  S32. 
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derives  from  articles  which  are  not  sold  hy  him,  but  are  applied 
to  agricultural  purposes.     The  parson,  therefore,  by  receiving 
the  tithe  of  such  increase,  does  in  effect  obtain  a  itdl  equitable 
satisfiiction  for  the  tithes  which  are  withheld  from  him  in  the 
first  instance.    But  the  principle  upon  which  this  exemption  is  Sucfa  articles 
supported,  renders  it  indispensably  requisite  that  the  articles  in  ^^^^  ^ 
question  should  be  used  for  the  purposes  of  husbandry  within  the  P^"'^* 
same  parish  in  which  they  are  produced,  for  otherwise  the  par- 
son would  receive  no  consideration  for  the  discharge  *. 

1.  Coppice  and  Underwood  used  in  Husbandry,  or  for 

Fuel  in  the  Farm-house. 

It  has  been  already  mentioned,  that  all  trees  which  are  not  timber  According  t 
by  law  or  custom,  whatever  may  be  their  age  or  sise,  and  although  ded^oni  and* 
they  may,  in  fact,  be  fit  to  be  used  for  timber-like  purposes,  fall  ^^  2^^*^^ 
under  the  denomination  of  coppice  and  underwood,  and  are  of  wood  used  for 
common  right  liable  to  the  payment  of  tithes  ^.     But,  according  r^mn-hout^  or 
to  the  uniform  opinion  of  the  text  writers «,  which  is  supported  u'^^n^tiS^fc^ 
by  numerous  direct  and  analogous  decisions  of  unquestionable  au-  "  of  common 
thority^,  no  tithes  are  due  of  common  right  for  coppice  and  from  the  pay- 


*  See  Goodall  v.Perkins,  H.  1694, 
1  Wood,  SS8.  1  E.  &  Y.  606.  Scoles 
V.  Lowther,  M.  1696,  1  Ld.  Raym. 
129.  1  £.  &  Y.  621.  Swales  v. 
Lowther,  S  Mod  96.  1  E.  &  Y.  614. 
6.  C.  Ellis  V.  Fermor,  H.  1772,  s 
Wood,  JSi.  5  £.  &  Y.  1248.  MS. 
Gw.  102S.  And  see  Holbeech  y. 
Whadcocke,  E.  1661,  Hardr.  184.  i 
E.  &  Y.  4S3. 

*  See  antt  277. 

*  See  the  case  of  Modus  Dechnan- 
di,  13  Co.  12.  I  B.  &  Y.  177.  2 
Inst  652.  1  Ro.  Ab.  642.  644,  645. 
Com.Dig.Tit.I>isnie8,H.4.  BacAbr. 
Tiu  Tithes,  C.  4.  2  Danv.  Ab.  593. 
597.  Wood's  Inst  171.  Degge,P.2. 
C.4.  Boh.  68.  Cunn.  189.  Toller,  108. 
Godolph.  458, 459, 460.  Gibs.  684. 
714.  716.  Wats.  991.  sBum,£cc.lr. 


459.  MS.  Turn.  54.  b.  1E.&Y.312. 
^  East  V.  Harding,  H.  1571,  Cro. 
El.  498.  Ram  y.  Pateson,  Tr.  1596, 
1  Ro.  Ab.  644.  Browne  y.  Nixon,  1 
Ro.  Abr.  645.  Austyn  y.  Lucas,  £. 
1598,  Cro.  EL  609.  1  E.  &  Y.  142. 
Moo.  909.  Parson  of  Ramsey's  case, 
H.  1601,  Goulds.  161.  1  E.  &  Y. 
1 53,  Baxter's  case,  H.  1610,  cited  2 
Inst  652.  Ellis  y.  Drake,  E.  1616, 
1  Ro.  Abr.  644.  4  E.  &  Y.  507. 
Watley  y.  Hanberrie,M.  1616,  l  Ro. 
Abr.  644.  4  £.  &  Y.  507.  Tumor 
y.  Weedon,  M.  1675,  1  Wood,  160. 
1  £•  &  Y.  507.  Dr.  Wats's  case,  £. 
1676,  5  Keb.  635.  Goodall  y.  Per- 
kins, H.  1694,  1  Wood,  938.  1  £.  & 
Y.  606.    Anon.  M.  1697,  l  Freem. 

334.      1   E.  &  Y.   625.      Gw.    562. 

Gee  y.  Perch,  E.  1704,  Dodd's  MS. 
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ment  of  tithes,  underwood  which  are  cut  down  and  applied,  by  the  occupier  of 
the  latest  deter-  the  land,  to  sach  domestic  and  agricultural  purposes  as  are  com- 
™'^^caVonf  prehended  under  the  ancient  denominations  of  housebote,  hedge- 
be  exempted  by  bote,  ploughbotc,  cartbote,  and  firebote.  According  to  these  ao- 
BMquare  as  to  thoritics,  which  will  hereafter  be  distinctly  noticed,  wood  cut  dovn 
of^thU  ^Won.    ^^^  *^^  ^y  ^^  owners  of  titheable  land,  within  the  parish,  for  tk 

repair  of  their  houses  of  necessary  habitation,  and  of  husbtndiy, 
within  the  same  parish ;  or  for  burning  bricks  for  the  repair  of  suck 
houses ;  or  for  fiiel  to  be  consumed  in  them ;  or  for  feikciiig 
or  hedging  of  grounds  which  pay  tithes  to  the  parson ;  or  for 
hop-poles,  when  tithe  is  paid  of  the  hops ;  or  for  carts  and  other 
implements  of  husbandry,  or  the  like  purposes,  are  exempt  from 
the  payment  of  tithes  upon  the  ground  that  by  this  use  of  the 
article  husbandry  is  improved,  and  the  parson  has  uberiores  de* 
cimas  of  other  titheable  articles.  But  this  doctrine  has  been  r^ 
cently  controverted  in  a  case  before  Lord  Chief  Baron  Alexander, 
in  which  it  has  been  decided,  that  wood  used  for  hop-poles,  or  for 
hurdles  for  folding  sheep,  repairing  hedges,  land  draining,  or  M 
in  the  farm-house,  although  it  may  be  discharged  by  special  local 
custom,  is  not  of  common  right  exempt  firom  the  payment  of 
tithes*.  In  respect  to  the  grounds  of  this  determination,  it  ap- 
pears that  the  Lord  Chief  Baron,  after  citbg  and  commentiDg 
upon  a  great  number  of  cases,  which  will  be  hereafter  noticed, 
made  the  following  observations ;  '^  The  result  is,  that  the  au- 
thorities stand  opposed  to  each  other.  Upon  the  question,  whether 
or  not  custom  is  necessary  to  sustain  the  exemption  claimed  in 
the  present  case,  the  early  cases  shew,  I  think,  that  at  that  tiise 
it  was  taken  as  an  exemption  at  common  law.  So  also  I  unda- 
stand  Lord  Coke,  who  may  be  supposed  to  have  written  the  pas- 
sage cited  (2  Inst.  652.)  about  1580.  For  though  in  Dowdestreil 

800.     1  Wood,  436.    Raym.  97.     1  E.  &  Y.  826.     Grw.  671.    ErskincT. 

E.  &  Y.  658.    Burrell  v-  Greenacres,  Ruffle,  M.  1769,  s  Wood,  240.   MS. 

Tr.  170«,  1  Wood,  404.     1  E.  &  Y.  Gw.  961.    2  E.  &  Y.  235.   Ellis  T. 

646.    Rofiev.  Harding,  M.  1713,8  Fermor,H.  1772,  S  Wood,  381.  » 

Vin.  Abr.  591.  pi.  51.     1  E.  &  Y.  E.&  Y.  1242.    Gw.  1022.   Trottr. 

705.    Gw.  610.    Bftte  V.  Sprakling,  Rudd,  E.  1777.    4  Wood,  11. 

H.  1717,  Bunb.  20.    1  E.  &  Y.  736.  •  Willis  v.  Stone,  June  6, 7, 182«- 

Gw.  618.    2  Wood,  86.    Thompson  Jan.  24,  1827.    l  Y.  «f  Jcnris,  261 
V.  Holt,  M.  1726,  2  Wood,  269.     1 


SECT.  II.] 


THINGS   KOT    TITHEABLE. 


431 


V.  Harker,  I7OO  ',  it  was' said  that  the  former  cases  in  which  the 
articles  in  question  were  held  not  to  be  titheable,  were  to  be  un- 
derstood as  turning  upon  custom,  I  cannot  help  feeling,  that  this 
is  doing  violence  to  what  the  cases  themselves  manifestly  import^. 
Neither  those  cases,  nor  Lord  Coke  in  his  Second  Institute,  refer 
to  custom  in  laying  down  the  rule.     But  though,  in  those  early 
times,  the  weight  of  authority  is  in  fiivour  of  the  rule  being  a 
rule  at  common  law,  in  after  times  the  weight  of  authority  is  the 
other  way.     Both  decisions  and  dicta  establish  the  distinction.    I 
look  upon  all  the  cases  in  which  custom  is  averred,  and  a  decree 
proceeds  upon  it,  as  evidence  that  there  was  not,  in  the  general 
understanding,  any  such  exemption  at  the  common  law.    If  there 
had  been  any  such  understanding,  custom,  always  leading  to  a 
production  of  witnesses,  troublesome  and  expensive,  would  not 
have  been  resorted  to.     The  opinion  expressed  by  Lord  Hard* 
wicke  is  direct  and  express :  so  is  that  of  Sir  Thomas  Plumer, 
in  the  last  case  cited,  Page  v.  Wilson  ^ .   In  this  state  of  authority 
it  may  be  proper  to  look  at  the  principle.    The  principle  is,  that 
the  article  is  useful  to  the  incumbent,  inasmuch  as  by  it  he  has 
uberiores  decimas.     That  is  what  is  said.     It  proves  too  much. 
The  whole  produce  of  the  farm  consumed  in  the  house  would  be 
exempt  upon  the  same  ground.     Hardly  a  garden  annexed  to  a 
farmer^s  house  would  render  any  tithes,  potatoes,  turnips,  and 
many  other  articles  that  might  be  mentioned.     I  find  it  also  very 
difficult  to  get  rid  of  the  observation,  made  in  some  of  these  cases, 
that  tithes  are  due  the  moment  the  produce  is  severed,  and  can 
be  conveniently  divided ;  and  therefore  that  the  subsequent  use,  * 
not  perhaps  to  be  determined  for  months,  shall  never  ascertain 
whether  tithe  is  payable  or  not.     That  would  be  the  case  here. 


*  Dodd's  MS.  193.   1  E.  &  Y.  637. 

^  There  seems,  however,  to  be  no 
doubt  but  that  the  statement  in  Dow- 
deswell  v.  Harker,  referred  to  by  Lord 
Chief  Baron  Alexander,  is  quite  cor- 
rect, if  properly  understood,  because 
it  evidently  applies  to  tithes  of  wood 
burnt  in  the  houses  of  inhabitants 
generally f  without  any  reference  to 


houses  of  husbandry,  which  are  quite 
distinct  questions;  for  it  is  clear,  that 
wood  burnt  by  the  inhabitants  of  a 
parish  generally  cannot  be  exempt 
without  a  special  custom.  See  Tilden 
V.  Walter,  E.  1670,  1  Sid.  447.  1 
Ventr.  75.    1  E.  &  Y.  481. 

*  H.  1821.  2  Jac.  and  W.  515.    3 
E.  &  Y.  1029.     Gw,  2017. 
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The  weight  of  modem  authority,  and  the  most  material  and  most 
numerous  analogies  are  against  the  exemption  as  claimed    I  can- 
not distinguish  between  the  wood  used  for  hop-poles,  and  the 
other  articles.     I  think  there  must  be  a  decree  for  the  plaintiff, 
but  without  costs.^  By  this  it  appears  that  the  Lord  Chief  Baron 
was  of  opinion,  that  the  early  cases  in  which  the  exemption  of 
wood  used  in  husbandry  is  recogniied  as  a  rule  of  the  common 
law,  had  been  contradicted  by  the  modem  determinations ;  and 
that  upon  the  whole  question  there  was  a  decisive  prepondennce 
of  authority  in  favour  of  the  doctrine  that  such  an  exemption 
cannot  be  supported  without  the  aid  of  a  special  local  custom.  Bat 
upon  looking  at  the  authorities  upon  which  this  opinion  professes 
to  be  founded,  they  appear,  to  say  the  least,  very  far  from  sup- 
porting the  judgement  of  the  court.     There  are,  besides,  sereni 
other  decisions,  ancient  as  well  as  modem,  which  were  notrefemd 
to  in  the  principal   case,  which  render  it  scarcely  posnUe  to 
avoid  coming  to  a  conclusion,  that  the  exemptions  in  quesdonbid 
been  fully  established  at  the  common  law.     Indeed^  the  weight  of 
authority  appears  so  decidedly  in  favour  of  this  view  of  the  subject, 
that,  in  all  probability,  the  point  wiU  not  be  settled  without  un- 
dergoing farther  investigation.     Under  these  circumstances,  it 
seems  advisable  to  consider  the  question  as  it  stood  upon  the 
previous  authorities,  at  the  time  of  the  decision  of  the  principal  case. 
Canons  and  par-       The  first  allusion  to  the  subject  now  under  consideration  is 
ceedings  reUdve  to  be  found  in  the  ecclesiastical  canons,  and  the  proceedings  ia 
wh2he^r"dthe°i    pwli^^cn*  renting  to  the  disputes  between  the  clergy  and  laity, 
due  of  common    conccming  the  tithes  of  wood,  which  have  been  ao  often  referred 

nght  for  wood  , 

used  in  husband-  to  in  the  couTsc  of  the  preceding  pages.   It  may  be  collected  trom 
^'  these  documents,  that  the  demands  of  the  clergy  were  originallr 

confined  to  tithes  of  the  profits  of  wood,  and  that  from  the  esrliest 
periods,  a  distinction  has  been  taken  between  wood  sold^  and  wood 
Th^  constitu-  reserved  by  the  owner  for  his  own  consumption.  Thus,  by  the 
bishop  WineheU  Constitutions  of  Archbishop  Winchelsea,  at  Merton,  a.d.  1305, 
^y^lt^  tithes  are  enjoined  to  be  paid  "  of  the  profit  of  woods,  pannage 
uthes  only  of  of  woods,  and  all  other  trees,  if  sold!^  ■  The  canon  of  Arch- 
bishop Stratford,  made  in  I7  Ed.  III.,  is  the  next  ecclesiastical 

*  Johns.  Eccl.  L.  1305,  6.     4  E.  &  Y.  385. 
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ordinance,  directs  a  *'  real  predial  tithe^  to  be  paid  of  wood;  but  In  the  under- 
it  appears,  that  in  the  understanding  of  the  Commons,  it  applied  to  Comraons  the^ 
wood  sold  only.    For  in  21  Ed.  III.*  the  Commons  shew,  that  ^^^^  ttralford 
a  constitution  had  been  lately  ordained  by  the  prelates,  *'  to  give  related  to  wood 
tithes  of  underwood  sold  only^  where  before  this  time  no  tithes 
were  given  ^;  and  that,  by  force  of  the  constitution,  tithes  were 
demanded,  ^^  as  well  of  great  wood  as  of  underwood,  sold  and  not 
soldy  against  what  they  have  used,  from  time  immemorial,  to  the 
great  damage  of  the  Commons ;  wherefore  they  pray  remedy  in 
each  point.^  But  in  the  statute  of  siloa  aedua^  in  45  Ed.  III.,  the  The  statute  of 
complaint  of  the  great  men  and  commons  is  expressly  confined  to  pUes  expressly 
the  demand  of  tithes  of  wood  sold.   From  this  it  may  be  inferred,  ^°  ^°^  '^^ 
that  the  clergy,  who  claimed  tithes  of  all  wood,  under  the  name 
silva  cceduoy  without  making  any  distinction  between  timber  and 
underwood,  did  not  at  that  time  demand  tithes  of  timber  used  by 
the  owners  for  domestic  and  agricultural  purposes.   However,  in  the 
2Ric.  II.  ^,  the  Commons,  in  the  first  petition  presented  by  them 
after  the  confirmation  of  the  statute  of  sUva  cadua,  complain  of 
the  grievous  summonses  before  judges  of  holy  church,  by  which 
^^  they  pay  tithes  of  great  trees,  and  also  for  timber  which  they 
fall  for  the  repairing  of  their  houses^  and  for  fuel^  whereas 
they  were  not  wont,  nor  ought  to  pay  them  of  right.''^    To  this  it 
was  answered,  ^^  Be  it  used  as  it  reasonably  has  been  before  this 
time.'^'*     Here  it  is  observable,  that  in  this,  which  is  the  only 
petition  vhich  makes  any  distinct  mention  of  the  particular  ground 
of  exemption  now  under  consideration,  there  is  no  complaint  on  the 
part  of  the  Commons,  that  the  payment  of  tithes  of  great  trees  and 
timber  used  for  repairs  and  fuel,  was  contrary  to  the  statute^  but 
merely  that  it  was  ag^nst  common  right,  whereas,  in  all  the  sub- 
sequent petitions  preferred  by  them  relating  to  the  tithes  of  great 
trees  and  timber,  they  n^ver  fitil  to  complain  of  the  demand  of 
such  titl^f  8  as  a  violation  of  the  statute.     Lastly,  in  the  statute  of 
8  Rio.  II.  ^,  the  act  of  45  Ed.  Ill,  which  is  there  confirmed,  is 
expressly   construed  by  the  legislature  to  apply  to  great  wood, 
"  when  such  wood  is  cut  and  wW.'* 

^  2  Rot.  ParL  170.    Seld.  SJ8.    2     Gw.  S. 
lost.  242.    4  E.  &  Y.  9.    Gw.  S.  ""  Z  Rot.  Pari.  201.    4  £.  &  Y.  13. 

^  3  Rot.  Pari.  64.    4  E.  &  Y.  12.     Gw.  9. 
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The  weight  of  modem  authority,  and  the  bk 

numerous  analogies  are  against  the  exemv;  ^ 

not  distinguish  between  the  wood  Uflfr*  %   ^. 

other  articles.     I  think  there  must  ^  ^  f  ^- 

but  without  costs.'^  By  this  it  apn'  ^.  ^'^  "^ 

was  of  opinion,  that  the  early^  |   z^  ^  %  %' 

wood  used  in  husbandry  is  ir  f  ^^  ^   I  -^ 
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.«,  upon  surmise  that  the 
uring,  and  shews  that  the  custom 
.^at  the  owners  of  any  house  and  land  in 
.«u  paid  tithes  to  the  parson,  ought  not  to  pay 
a  for  fuel  in  their  houses ;  and  issue  being  upon  tins 
,  it  was  found  for  the  defendant,  and  moved  in  airest  of 
^ement,  that  although  it  be  found  there  be  no  such  custooa,  yet 
ne  ought  not  to  pay  tithes  for  wood  spent  in  his  house,  nor  for 
fencing  stuff  for  hedges,  but  per  legem  terrce  ought  to  be  dis- 
-charged  of  them.  But  the  court  resolved,  that  it  was  not  dejurt 
per  legem  terrtB  that  any  be  discharged  of  them ;  for  it  is  ususl 
in  prohibitions  to  allege  customs,  as  for  hearthpenny,  or  by  reason 
of  other  lands  whereof  he  pays  tithes^  that  he  is  discharged  of 
that  tithe ;  but  not  to  all^e,  that  per  legem  terrce  he  is  discbaiged; 
and  the  plaintiff  here  having  alleged  a  custom,  and  being  ibond 
against  him,  it  was  adjudged  for  the  defendant,  that  consultation 


•  Cro.  EI.  498. 

<>  E.  1598,  Cro.  EL  609.    1  E.  & 

Y.  142.     Moo.  909. 

*  H.  1601,  Goulds.  161.  1  £.&  Y. 

J  53. 


<»  Tr.  1628,  Cro.  Car.  115.  S.  C. 
Norton  v.  Harmer,  HetL  88.  UO. 
117.    Litt«Rep.  5.  159.     1  E.  &' Y. 

363. 


SKCT.  n.]  THINGS   NOT   TITHEABt£«  .*35 

should  be  granted.^  It  is  stated  by  Hetley,  in  his  report  of  the 
final  judgement  of  the  court,  that  "  a  consultation  was  granted,  be- 
cause of  a  custom  alleged  and  found  for  the  party ;  but,  by  Croke 
and  Yelverton,  there  are  divers  precedents  where  in  that  case  a 
prohibition  was  granted  without  allleging  a  custom.'*^  According 
to  this  statement,  the  case  of  Norton  v.  Fermor,  in  reality,  merely 
decides,  that  where  issue  is  joined  upon  a  custom  alleged  by  a 
plaintiff  in  prohibition,  and  it  is  found  for  the  defendant,  a  con- 
sultation shall  be  awarded  *.  There  was,  it  is  true,  some  discus- 
sion amongst  the  judges  upon  the  general  question  of  law ;  but 
both  Hetley  and  Littleton  distinctly  state,  that  as  to  that  point, 
the  judges  were  divided  in  opinion.  Richardson  and  Hutton 
thought  the  discharge  ought  to  be  by  custom,  and  to  be  grounded 
upon  a  modus  dedmandi.  But  Yelverton  and  Croke  said,  '*  it 
is  not  upon  a  modus  dedmandi^  but  by  the  common  law  ;  and  the 
reason  for  that  is,  that  where  a  man  is  owner  of  arable  land,  and 
pays  tithe  milk  and  com ;  and  for  chat  they  are  discharged  of 
things  consumed  in  the  house ;  which  are  to  make  masters  and 
servants  fit  to  manure  the  land^^ ;  and  Croke,  in  answer  to  the 
case  of  hearthpenny,  which  was  put  by  Hutton,  said,  **  that 
case  is  where  there  is  no  land  belonging  to  the  house,  so  that 
the  parson  is  not  answered  for  his  tithes  another  way.  But  when 
there  is  land  and  servants  kept  for  maintaining  it,  then  by  the 
law  of  the  land  it  appears  that  firewood  is  discharged  of  tithes.^ 
As  to  the  statement  in  Croke^s  report,  that  the  court  resolved, 
"  that  it  is  not  de  jure  'per  legem  terrcB  that  any  be  discharged,^ 
it  may  be  considered  as  applying,  not  to  the  case  of  an  exemption 
sub  modoy  with  a  traversable  averment  that  the  wood  was  used 
in  husbandry,  but  to  the  proposition  broadly  laid  down  by  the 
plaintiff*  s  counsel,  that  firewood  in  general  was  absolutely  dis- 
charged by  the  law  of  the  land^. 

*  See,«8  to  this  point,  Johnson  v.         "  The  case  of  Norton  y.  Fermor 

Parker,  Hil.  1621,  Cro.  Ja.  575.     1  cannot   be    thoroughly   understood 

£.  &  Y.  981.  without  referring  to  two  cases,  Wool- 

^  See  Tilden  t.  Walter,  E.  1670,  merston's  case,Het].  85.     1  £.  &  Y. 

1  Sid.  447.     1  Ventr.  75.     1  E.  &  Y.  S62,  and  Thomhiirs  case,  Hetl.  95. 

481.    Croucher  ▼.  Collins,  H.  1668,  1  £.  &  Y.  363,  decided  in  the  pre- 

1  Sal.  136.     1  £.  &  Y.  469.    Gw.  ceding  term;  for  the  argument  in  the 

1576.  principal  case  is  merely  a  continu* 
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In  the  case  of  Rooket  v.  Gomenfaall*,  the  juc^ement  of  the 


atioD  of  a  dispute  which  originated 
in  the  first  of  those  cases.  There 
the  libel  was  for  a  penny  for  young 
cattle  brought  up  for  the  plough,  and 
for  a  hearth-penny  for  wood  burnt  in 
the  house;  and  as  to  the  young  cat- 
tle it  was  agreed,  by  Hutton  and  Yel- 
verton,  that  no  tithes  were  due  for 
them  without  a  custom,  but  that 
there  might  be  a  custom  to  have 
every  year  a  penny  for  them ;  Hut- 
ton  said,  the  hearth-penny  was  more 
doubtful,  for  it  was  a  custom  in  the 
north  parts  to  give  a  hearth-penny 
for  estovers  burnt,  for  which  the 
party  prescribes  to  be  free  of  every 
thing  which  comes  to  the  fire :  but 
the  case  was  adjourned.  In  Thom- 
hilFs  case,  a  parson  libelled  for  the 
tithes  of  young  cattle  preserved  for 
the  cart.  And  it  is  said  **  that  the 
question  was  as  before,  whether  in  such 
cases  custom  ought  to  be  surmised. 
And  by  Croke,  Fitzherbert's  NaL 
Brev.  is,  that  of  right  tithea  shall  not 
be  paid  for  such  things. — ^Richardson, 
in  all  such  cases  the  parson  ought  to 
have  tithes,  if  there  be  not  a  custom 
alleged,  by  which  the  parson  had  any 
thing,  or  recompense,  or  by  which 
his  other  tithe  is  better.  Hutton 
agreed  with  the  Chief  Justice  on  this 
pcAnL  Hanr^  thought  that  the  law 
was  so  in  the  case  of  wood  for  hedg- 
ing and  fencing,  but,  that  in  the  case 
of  heifers,  it  was  otherwise.  Richard- 
son, For  the  herbage  of  those 
heifers,  tUhe  it  due  by  the  eccfesiasti- 
col  law.  And  we  never  can  take  tithe 
^of  them  without  express  custom  or 
other  recompense.    Croke  said,  that 

-  * 

m  the  King*s  Bench  he  had  twenty 


times  seen  a  prohibidon  granted  in 
such  cases  without  any  surmise.    And 
for  hedging  it  is  lex  ierrw,  that  he 
shall  pay  no  tithes.    Ricbardaon,  It 
is  lex  terreBy  me  conMUttudo  lod  facial 
legem  terra.    If  an  ignorant  man  will 
pay  tithes  for  those  things,  and  after, 
upon  a  libel,  a  prohibidon  be  granted ; 
if  the  other  do  not  allege  a  cnstom, 
the  prohibition  shall  stand ;  or  if  they 
allege  a  custom  wkiek  isfoumd  agmuti 
him,  no  probibHion  shall  be  grmdedJ* 
And  again,  in  the  principal  case,  it  was 
said  by  Hutton,  **  the  herbage  of  bar- 
ren cattle  is  titheable,  because  there 
b  a  custom   which  discharges  those 
which  are  for  the  pail,  &c    And  he 
said  that  the  custom  only  makes  this 
legem  terra:,**    From  these  paiwge» 
it  is  to  be  collected,  that  the  Chief 
Jusdce  and  Hutton  were  of  opinion, 
that  a  custom  was  necessary  to  dis- 
charge young  cattle  for  the  plough 
and  pail,  as  well  as  hedging   stuC 
which  is  so  clearly  wrong  in  the  case 
of  young  cattle,  as  to  lessen  the  vahie 
of  their  opinion  on  the  other  point 
very  considerably,  and  nu>re   espe> 
cially  as  the  opinion  of  Richardsoo 
proceeds  upon  an  express  and   un- 
warrantable recognition  of  the  rule 
of  the  ecclesiastical  law  in  sudi  cases. 
Bohun,  in  hb  Treatise  on  the  Law  of 
Tithes,  speaking  of 'these  cases,  tap* 
**  But  note,  these  cases  were  in  4  Gar. 
1.  when  dthes  were  held  more  sacvad 
than  now,"  and  he  adds,  that  the 
common   law  doubtless  dischaiged 
wood  spent  in  the  house  from  pacing 
tithes.    Bohun,  63. 

*  £.  1632,  Litt.  Rep.  367.    1  £.  ^ 
Y.  375. 
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court  seems  to  have  turned  wholly  on  a  point  of  pleading ;  and 

the  dictum  of  Richardson,  Chief  Justice,  applies  merely  to  wood 

for  fuel  generally,  which  is  quite  a  distinct  question.     In  the  Whether  it  u  a 

case  of  Croucher  v.  CoUins,  in  1668%  a  prescription  was  alleged  g^^^P^j^alt 

to  be  discharged  of  the  tithes  of  wood  used  for  hedging  within  the  charged  of  tithes 

of  wood  for 

parish,  and  not  sold  or  otherwise  disposed  of ;  and  the  prescript  hedging,  without 
tion  was  held  bad,  because  it  was  not  said  that  the  wood  was  to  ^'^  by*  the 
be  used  by  the  party  in  fencing  his  own  com.     It  appeared  Pf^y  in  fencing 
that  the  wood  in  question  had  not,  in  &ct,  been  sold  or  disposed 
of,  but  had  been  given  by  the  plaintiff  to  his  neighbours,  to  in- 
close their  com-iieldB  within  the  same  parish.     But  the  reporter 
says  that  Wylde,  Seijeant,  told  him  afterwards,  that  it  was  a  case 
which  deserved  greater  consideration  than  the  court  gave  it,  and 
that  he  did  not  think  the  court  would  have  given  judgement  so 
suddenly. 

In  Tilden  v.  Walter,  in  prohibition,  in  1670^,  a  custom  was  A  st^gestion  of 
suggested,  to  be  discharged  of  tithes  of  wood  burned  in  the  house  di^^^of" 
of  a  parishioner  generally,  without  saying  in  a  house  of  husbandly,  ^j^.  ^T'^ 
The  court  held  the  suggestion  bad,  because  it  did  not  express  house  of  a  pa^ 
that  the  house  was  for  maintenance  of  husbandry ;  but  permis-  out'a^ngTn  a 
sion  was  given  to  amend  the  suggestion.  J^  ^^i^^^eU 

In  Tumor  v.  Weedon,  in  1675^,  in  the  Exchequer,  the  court  ^a^ 
ordered  the  defendant  to  pay  tithes,  "  for  coppice-wood,  and  for  '^^  ^Ti^ 
hedgerows  and  loppings  of  trees,  trhen  sold  or  not  spent  in  the  ^oo^  w^^  «^ 
houseJ**      In  commenting  upon  this  case.    Lord  Chief  Baron  the  house, 
Alexander  considered  it  doubtful,  upon  the  pleadings,  whether 
the  exenaption  for  the  wood  was  not  claimed  under  a  custom.   But 
it  distinctly  appears,  by  the  answer  and  the  decree,  that  no  custom 
was  alkged  for  wood,  and  that  the  discharge  was  allowed  under 
l^e  general  law;  fiir  the  court  expressly  declared  all  the  custimM 
set  up  by  the  defendant,  except  fonrpenee  Ibr  a  dry  cow,  and  the 
tithe  of  aftermath,  to  be  unreasoaaMe,  and  overruled  them  ae- 
oording]y. 

In  Goodall  v.  Perkins,  in  1694<^,  the  defendant  insisted  that  Tithes  declared 

€o  be  payable  for 

*  H.  1668, 1  Sa.  136.     1  E.  &  Y.         «  M.  1675, 1  Wood,  150.    1  E.& 

469.     Gw.  1576.  Y.  507. 

*  1   Sid.  447.     1  Ventr.  75.    1         ^  H.  1694, 1  Wood,  3SS.    1  E.  & 
Mod.  5a     1  E.  &  Y.  481.  Y.  606. 
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wood  burned  in  the  wood  W88  not  titheable,  as  part  of  it  was  burnt,  and  the  rest 

owner,  upon  the  intended  to  be  burnt,  in  his  own  dwelling-house ;  and  that  for 

ST/wchlbouM  ^^^  burnt  in   the  houses  of  the  owners  tithes  were  not  doe. 

WIS  situate  in  gut  as  "  it  appeared  to  the  court  that  the  defendant  had  not  any 

another  parish.  ,     , 

house  of  husbandry  within  the  said  parish  of  P.,  but  that  the 


underwood  and  hedgerows,  made  into  faggots,  were  carried  to 
the  defendants  house,  being  out  of  the  said  parish,  and  there 
burnt,  the  court  did  also  declare,  that  tithes  were  due  to  the 
plaintiff  for  the  same.'"     The  terms  of  this  decree  are,  unques- 
tionably,   equivalent  to  a  positive  declaration,   that  if  the  de- 
fendant's house  of  husbandry  had  been  situate  within  the  parish, 
and  the  wood  burnt  there,  it  would  not  have  been  liable  to  tithes ; 
and  the  distinction  made  between  the  two  cases,  shews  that  the 
subject  was  well  considered  by  the  court. 
Miiv  and  wood        In  Scolcs  V.  Lowthcr,  in  1696*,  it  is  expressly  laid  down,  that 
^schargeTof  ^  ™^^  ^  discharged  of  tithes  when  it  is  used  in  a  house  of  hus> 
are  used**Ui"  ^^  baudry  in  the  same  parish.     In  that  case,  Wright,  Serjeant,  con- 
house  within  the  tended,  that  if  a  man  have  arable  land,  without  a  house,  he  is 

entitled  to  be  discharged  of  tithes  of  the  milk  which  maintains 
the  servants  who  plough  the  land,  as  well  as  if  he  had  a  house, 
in  which  the  milk  was  spent :  but  the  court  answered,  ^^  that  the 
law  was  otherwise ;  for  it  is  of  the  same  nature  with  wood  which 
is  burnt  in  the  house,  which  is  exempt  from  the  payment  of  tithes 
only  so  long  as  it  is  burnt  in  the  house.  So  the  law  is  in  the 
case  of  milk,  which  is  only  discharged  from  tithes  because  it  is 
used  in  the  house.'*^ 
Wood  used  for        In  an  anonymous  case,  in  1698^,  the  judges  held,  1.  That 

teX"'^™  '*»*"  *«  P"~°  ^'^  **'^«  ^»P»'  "°  ^'^^  '^"^^  be  pad  for  Uie 
held  to  be  ex-     poles  which  Were  used  in  the  hop-yard,  and  that,  the  poles  being 

fuel,  the  court  privileged,  the  bark  should  be  so  too ;  2.  That  for  friel  spent  in 
notdedde^^it  ^^  ^  ^  ^^^  hops,  tithes  should  be  paid,  because  the  pai«m 
if  t?e  caiS^' Md  ^*^  ^^  benefit  by  that,  the  tithes  being  paid  before  they  were 
there  being  opU  dried ;  3. — 4.  That  for  wood  employed  to  hedge  or  fence  com, 
^  '  where  the  parson  had  tithe  com,  no  tithe  should  be  paid;  and  it 
was  said  to  be  a  general  rule,  that  no  tithes  shoiild  be  paid  for  any 

•  1  Ld.  Raynu  129.     1  E.  &  Y.         »•  l  Freem.  534.     1  E.  &  Y.6S5. 

621.  Gw.  1029.  Gw.  562. 
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thing  per  quod  decinne  Jiunt  uberiores;-  5.  Whether  tithes 
should  be  paid  for  fuel  spent  in  the  house,  where  there  is  no  cus- 
tom, they  said  they  would  not  determine,  it  being  no  point  in 
the  cause,  and  there  being  opinions  both  ways.  Cro.  Car.  US', 
was  cited  at  the  bar,  that  Aiel  should  not  be  discharged  without 
a  custom.  But  it  is  evident,  that  the  last  point  was  not  much 
considered,  as  it  did  not  arise  in  the  cause,  and  the  authorities 
subsequent  to  the  case  in  Croke  were  not  referred  to ;  besides, 
the  opinion  attributed  to  the  court  is  inconsistent  with  their  deter- 
mination respecting  the  wood  used  for  fencing  com.  In  Gee  y. 
Pearch,  1698^,  Chief  Baron  Alexander  says,  that  a  clear  opinion 
is  stated  in  Wood,  that  no  tithe  ought  to  be  paid  for  hop-poles. 
But  although  the  decree,  as  it  is  given  in  Wood,  undoubtedly 
contains  a  declaration  to  that  effect,  yet,  as  Sir  H.  Gwillim  has 
observed,  the  tithes  of  the  hop-poles  themselves  were  not  de^ 
manded  by  the  bill,  nor  does  the  decree  direct  the  payment  of 
tithes  of  hop-poles,  but  only  of  the  bark  of  alder  poles,  for 
which  the  defendant  had  by  his  answer  oflPered  to  account.  It 
appears^  by  a  report  of  this  case  in  Sir  Samuel  Dodd's  MSS.^, 
which  makes  no  mention  of  the  tithes  of  hop-poles  or  their  bark, 
that  the  only  questions  in  the  cause  were,  as  to  the  validity  of  a 
modus  for  hops,  and  the  mode  of  tithing  them,  and  an  exemption 
claimed  for  barren  land  under  the  statute  of  2  and  3  £dw.  VI  ^. 


*  Nort©nv.Fennor,Tr.  1628,  Cro. 
Car.  lis.  Norton  y.  Harmer,  S.  C. 
Hetl  88. 1 10. 117.  Litt.  Rep.  5. 152. 
1  E.  &  Y.  363.    Ant^  434. 

^  1  Wood,  886.  1  £.  &  Y.  632. 
Gw.  563. 

'  Dodd's  MSS.  186.    1  £.  &  Y. 

633. 

^  It  appears,  that  about  six  years 
afterwards,  viz.  in  1704,  a  bill  was 
filed  by  the  administrator  of  the  same 
plaintiflf^  against  the  same  defendant, 
for  tithes  of  wood  and  other  articles. 
Od  this  occasion,  a  question  arose  as 
to  the  tithes  of  ash  poles,  used  by 
the  defendant  in  making  implements 


of  husbandry :  the  Chief  Baron  held, 
that  ash  poles  not  fit  for  timber  are 
to  pay  tithes.  Bury,  Baron,  said,  ash 
poles,  if  above  twenty  years*  growth, 
and  used  for  the  plough  and  cart, 
shall  pay  tithe.  But  the  other  two 
being  of  a  contrary  opinion  the  point 
was  waived.  But  the  Chief  Baron 
and  Bury  said,  that  it  must  be  used 
in  building,  which  Sir  Samuel  Dodd, 
in  his  report,  remarks,  is  not  law. 
It  is  stated  in  the  Decree-book, 
that  the  plaintiff  relinquished  his 
claim  as  to  the  ash  poles.  Gee  v. 
Perch,  1  Wood,  436.  Dodd's  MS. 
200.      1  E.  &  Y.  658. 
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Wood  burnt  in  In  Dowdcswell  V.  Harlcer,  in  I7OO*,  "  the  defendant  having 
parishioner  genf-  Said  generally^  that  no  tithe  of  furze  or  wood  bamt  in  the  hoiue 
e^m^t^  l°c^s-  ^*^  payable  by  the  custom  of  the  parish,  the  court  resolved  a^ 
tominnwcfe-     cordingly,  and  said  that,  generally  speaking,  tithe  of  wood  burnt 

shall  be  paid ;  but  if  there  be  a  custom  in  the  parish  to  the  con- 
trary, viz.  in  non  decimando,  it  is  good,  and  so  the  books  diall 
be  intended  ^ :  and  dismissed  the  bill  as  to  that  demand.'' 
But  this  case,  as  it  has  been  already  observed^,  evidently 
refers  to  a  discharge  of  wood  burnt  in  dwelling-houses  in  1 
parish  generally,  in  non  decimando^  without  reference  to  houses 
of  husbandry,  which  is  clearly  not  good  without  a  custom, 
because  it  is  not  within  the  general  rule  as  to  uberiores  decinuu. 
Umierwood  The  casc  of  Burrcll  v.  Greenacres  in  1702*,  is  mentioned  hf 

house  held  uTbe  *be  Lord  Chief  Baron  as  turning  wholly  upon  a  custom;  but  it 
diwharged  of      appears  by  the  decree,  that  the  wood  of  which  tithes  were  dfr 

roanded,  had  been  partly  used  in  repairing  hedge  rows,  and  partly 

made  into  faggots  and  billets,  and  burnt  in  die  house,  and  tlie 

custom  was  alleged  in  respect  of  the  wood  used  fiyr  hedging  only: 

Tithes  decreed     yet  the  bill  was  dismissed  as  to  the  whole  demand.    Withering- 

^d^"^  '"*     ton  V.  Harris,  in  1704%  is  not  directly  in  point :  the  defendant 

was  ordered  to  account  for  two  loads  of  firewood  which  he  had  cot 
Furze  used  for  and  8old.  In  Roffo  V.  Harding,  in  1713  ^,  the  bill  was  for  tithes 
fnTh^fal^  ^"^  of  furze ;  and  the  defendant  insisted,  «  that  furze  spent  on  tk 
house  held  to  be    premises  is  not  tithcable ;   and  also,  that  underwood  and  ftne 

exempt.  *  ^  ^  ^  .       1   • 

generally  axe  not  titheable  in  that  parish,  &c.  Plaintiff  admits, 
that  no  tithes  are  due  for  underwood  or  fiurze  spent  upon  the 
premises,  but  insists  upon  tithes  of  furze  made  into  fiiggots,  and 
sold  by  the  defendant.  That  underwood  or  fiirze  spent  for  firing 
or  fencing  of  the  premises  is  not  titheable,  but  underwood  (n 
furze  sold  is  titheable ;  cites  Moor,  909  ^.  In  the  prooft  of  the 
cause  there  was  some  evidence  of  one  penny  a  year  paid,  called 

•  Dodd's  MS.   193.       1  E.  &  Y  644. 

637.  *  Ante,  p.  431,  in  notis. 

'  The  books  referred  to  were  Moo.  '  1  Wood,  404.     1  E.  &  Y.  64S. 

909.  (AuRtyn  v.  Lucas,  ant^  434.)  •  1  Wobd,  445.     I  E.  &  T.  S64. 

Cro.  Car,  113.  (Norton  v.  Fermor,  '  8  Vin.  Abr.  59l.»pl.Sl.    lE.& 

ante,  434.)    1  Sid.  447.  (Tilden  v.  Y.  705.    Gw.  610. 

Walter,  antd,  437.)  and  1  Ro.  Abr  •  Austyn  v.  Lucas,  1  E.&Y.  U^ 
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smoke  penny,  in  fieu  of  tithes  of  Airze ;  but  that  not  being  insist- 
ed upon,  by  the  answer,  but  a  general  mm  decimcmdo  for  under- 
wood and  fune,  Liord  Chancellor  Harcourt  decreed  an  account 
of  tithes  of  furze  made  into  fiiggots  ind  sold,  but  not  for  ftmse 
burnt  or  used  upon  the  premises.^    The  Lord  Chief  Baron  ob- 
serves, that  this  case  probably  proceeded  on  custom.     Bnt  it 
seems  quite  clear,  that  the  discharge  was  allowed  under  the  general 
law,  because  it  is  distinctly  stated,  that  die  smoke-penny,  which, 
at  all  events,  could  only  have  applied  to  furse  bwmty  was  not  in- 
sisted upon  by  the  answer ;  and,  as  to  the  futse  used  in  fencings  no 
custom  was  set  up  or  pretended.    And  this  opinion  is  confirmed 
by  the  Register's  book*,  by  which  it  appears,  that  no  modus  or  cus- 
tom was  alleged :  the  defimdadt  expi^essly  insisted,  '*  that  the  furse 
was  not  titheable,  and  that  no  rate  or  money  was  ever  due  or 
taken  in  lieu  thereof;  that  part  was  used  in  fences,  and  part  sold  or 
used  as  he  thought  fit.^    The  case  of  Bate  v.  Spakling,  in  1717^>  ^o<^  v^d  for 
is  a  clear  determination,  that  wood  used  in  the  parish  for  hop-  p^j^Jieid'not^ 
poles  is  exempt  by  the  common  law.     It  appears,  however,  by  ***  **  tithetUe. 
the  decree  book,  that  the  defendant  was  ordered  to  account  for 
tithes  of  the  other  wood  felled  by  him,  although  in  his  answer  he 
alleged,  that  it  was  burnt  in  his  house ;  but,  probably,  as  Lord 
Chief  Baron  Alexander  observes,  the  allegation  was  disproved  by 
the  evidence  in  the  cause.     With  respect  to  Erskine  v.  Ruffle,  in  Bin  for  dthet  of 
17^  ^9  ^^  T^<^  Chief  Baron  merely  remarks,  that  the  marginal  been  uied^for 
note  states  **  that  wood  burnt  in  the  house  is  not  exempt  from  tithe  f"*^  "  «  ^T^. 

^  bouse  ditmuted 

by  common  right,  but  may  be  so  by  custom  ;  ^  but  that  he  did  not  ^thout  coitt. 
find  in  the  case  any  warrant  for  such  statement^.  That  case,  how- 
ever, upon  examination,  will  be  found  a  dear  decision  in  favour 
of  the  exemption  of  wood  used  for  fiiel  in  a  farm  house.  It  ap- 
pears by  the  decree  book  that  no  custom  was  alleged.  The  d^ 
fendant,  Ruffle,  by  his  answer,  stated  generally,  that  he  had 
cropped  many  pollards  and  boiling  trees,  ^*  but  that  he  did  not  set 
out  the  tithes  thereof,  because  they  were  consumed  in  his  house  as 
fiiel.^  The  bill  against  him  was  dismissed,  as  to  the  tithes  of 
woody  and  pigeons  which  had  been  eaten  in  his  family,  without 

■  Lib.  Reg.  171S.  Fol.  107.  *  3  Wood,  240.    MS.  Gw.  961.    2 

^  2  Wood,  86.    Bunb.  80.    1  £•     E.  &  Y.  235. 
&Y.736.    Gw.  618.  '  See  post  451,  note  ■>. 
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Authorities  not 
referred  to  in 
Willif  V.  Stone, 
and  which  uni- 
formly contra- 
dict that  deter- 
mination. 

Wood  used  in 
fencing  or  burnt 


coBts.  The  case  of  Mantell  y.  Paine,  in  1794  *,  turned  whoUy 
upon  a  custom.  The  same  obsenration  applies  to  the  case  of  Page 
V.  Wilson,  in  1821  ^,  where  an  exemption  was  churned  for  wood 
felled  in  hedge  rows  of  a  certain  width.  The  case  of  Lagdeo 
v.  Flack  ^,  in  the  consistory  court  of  Loudon,  in  1819»  which 
was  also  cited  by  the  plaintiSTs  counsel,  and  referred  to  by  tk 
Lord  Chief  Baron,  cannot  be  supposed  to  have  had  any  in- 
fluence upon  the  judgement  of  the  court,  and  therefore  seems 
to  require  no  observation. 

With  respect  to  the  authorities  which  were  not  refenred  to  ii^ 
the  principal  case  of  WUlis  v.  Stone,  it  is  material  to  remark,  that 
they  uniformly  support  the  doctrine,  that  wood  used  in  husbandly 
on  a  farm,  or  for  fuel  in  the  farm-house,  is  exempt  by  the  genenl 
law^.    The  first  case  is  Ram  v.  Patteson,  in  1596  ^.    It  is  there 


•  4  Wood,  561.  MS.  Gw.  1504. 
SE.&Y.  1580. 

b  8  Jac.  &  Walk.  51S.    3  E.  &  Y. 

1029.     Gw.  2017. 

'  2  Hagg,  303.  3  E.  &  Y.  973. 
Gw.  1927.  In  this  case,  a  custom, 
pleaded  by  the  defendant,  to  be  dis- 
charged of  wood  for  fuel  in  farm- 
houses in  the  parish,  appears  to  have 
been  disallowed  by  the  judge  (Sir  W« 
Scott)  for  want  of  proof. 

^  Sir  Samuel  Toller  (p.  108.),  in  a 
note  to  a  passage  in  which  he  lays 
it  down  as  a  general  rule,  that  wood 
employed  to  hedge  or  fence  corn, 
where  the  parson  has  tithe  of  com, 
shall  pay  no  tithe,  says,  ^  But  a  de^ 
fendant  has,  tit  one  intkmcCf  been 
compelled  to  account  for  tithes  of 
wood  felled  by  him  yearly  at  ten 
years'  growth,  and  used  in  amending 
his  hedges,  and  on  his  land,  and  other- 
wise of  no  profit  to  him,  which  b,  I 
believe,  a  single  authority  to  that 
effect."  The  case  here  alluded  to  is 
that  of  Smith  v.  Williams,  M.  1710, 
Gw.  608.    3  £.  &  Y.  1 234.    But  this 


statement  is  merely  an  extract  from 
the  Decree-book  of  the  Court  of  £i- 
chequer,  by  which  it  does  not  sppear 
whether  the  determination  was  upoo 
the  question  of  law»  or  on  the  wsntof 
proof  of  the  facts  alleged  by  the  de- 
fendant.   However,  upon  looking  at 
the  pleadings,  it  appears  extremdj 
probable,  that  there  was  fraud  on  the 
part  of  the  defendant,  for  it  is  scarcel; 
credible,  that  the  whole  quantity  of 
wood,  which  he  by   his  answer  ad- 
mitted   was    felled,    viz.  five  acres 
yearly  at  ten  years'  growth,couIdbaTC 
been  used  in  amending  the  hedges,  aod 
on  his  land,  which  does  not  appear  to 
have  been  of  any  very  great  extent. 
There  is,  besides,  a  statement  in  ha 
answer,  <*  that  the  underwood  cot 
down  by  him  in  any  of  the  said  jean 
was  not  of  tufficieni  value  to  bear  tk 
expente  of  repairing  the  fences  on  his 
and  his  tenants'  lands"  ^'^^^  *^^ 
to  imply  a  consdousness  that  it  had 
not  been  actually  so  expended.   D^ 
cree-book,  fol.  S45. 
•  1  Ro.Abr.  644.   Z.pL2. 
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laid  down,  that  ^*  no  tithes  shall  be  paid  of  wood  cut  down  and  in  the  house 

employed  for  indosure  en  son  husbandry ;'"  and  Browne  v.  Nixon,  titheible. 

in  1636,  is  cited  as  a  resolution  to  the  same  effect.     The  next 

case  is  Ellis  v.  Drake  ^,  in  1616,  where  it  was  resolved,  that  if  a. 

man  buy  titheable  wood  and  bum  it  in  his  house,  he  shall  not  pay 

tithes.     In  Watley  v*  Hanberrie,  in  1616  ^,  where  it  is  laid  down.  By  cutiom  tithe 

that  by  custom  tithes  shall  be  paid  of  jageons  that  are  spent  ^^wooj'^ledtn 

in  a  house,  it  was  also  agreed,  ^*  that  by  custom  tithes  shall  bo  ^^  ^^^""^ 

paid  of  wood  consumed  in  a  house.^    By  this  it  appears,  that  such 

wood  was  considered  to  be  so  clearly  exempt  at  the  common  law, 

as  to  require  a  custom  to  make  it  titheable.     In  another  case  de-  No  tithes'are 

termined  in  161?,  it  was  held,  that  no  tithe  shall  be  paid  of  wood  foA'JS-.'''' 

cut  for  hop-poles  to  be  used  in  the  same  parish,  where  the  parson 

has  the  tithe  of  the  hops  ^.    In  Browne  v.  Nixon,  in  1635  ^,  it  was  Wood  used  in 

resolved,  that  if  a  man  cut  down  wood,  and  bum  it  to  make  bricks  fol^^^nng  or 

for  the  repair  of  his  house  within  the  parish  for  the  necessary  ha-  f^^^ps  > 

*  *  ^  house  for  n^ces- 

bitation  of  himself  and  his  family,  no  tithes  shall  be  paid  for  it,  as  »i«y  habitation 

the  parson  has  the  benefit  of  the  labour  of  the  family.     But  if  he  titheJ^^  °^ 

bum  the  wood  to  make  bricks  for  the  enlargement  of  his  house^ 

beyond  what  is  necessary  for  his  family,  for  his  own  *^  pleasure  and 

delight,^^  he  shall  pay  tithes  for  it ;  and  accordingly  a  consultation 

was  granted,  where  the  plaintiff  in  prohibition  had  surmised,  that 

it  was  for  the  repair  and  enlargement  of  his  house  generally, 

without  saying  for  the  necessary  habitation  of  his  family;  for 

it  was  said,  that  by  this  surmise  he  might  erect  a  castle,  and  yet 

pay  no  tithes.     In  Dr.  Wats^s  case,  in  1675  *,  on  a  motion  for  a  Furze  and 

prohibition,  in  a  suit  for  broom,  heath,  fiirze,  and  fern,  suggesting  gheep  pent  o^' 

that  the  defendant  kept  a  house  of  husbandry,  and  used  the  broom  'f^LJIJi!^^!!?® 

to  bum,  and  the  fiurze  to  make  pens  upon  his  ground  for  sheep,  >;eld  not  to  be 

and  that  for  the  rest  it  was  not  titheable,  a  prohibition  was 

granted.     In  Thompson  v.  Holt,  in  1726  ^,  the  court  ordered  the  No  tithes  due 

defendants  to  account  for  the  tithes  of  their  wood  and  fiurxe,  ^^  ex-  f^J^^  fendng, 

cept  for  the  loppings  and  toppings  of  timber  trees  above  twenty 

*  1  Ro.  Abr.  644.     Z.  pi.  1.    4  £.     4.  in  marg. 

&  Y.  507.  <  1  Ro.  Abr.  645.  pi.  8. 

^  1  Ro.  Abr*  643.  S.  pi  5.  4  E.  &        *  3  Keb.  655.    1  £.  &  Y.  508* 

Y.  447.  pi.  6.  '2  Wood,  170.     1  E.  &  Y.  826. 

*  White  V.  Aarch,  Degge,  P.  2.  C. 
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Tithes  decreed 
of  woodcut  and 


Furze  held  not 
to  be  exempt 
where  it  was  em- 
ployed for  hus- 
bandry purposes 
in  another  pa- 
rish. 


years*  growth,  or  bunit  in  didrhooseByoriiBedfofeBdng.'*'  In 
die  case  of  Bendish  ▼•  Kemble,  in  1733  **,  the  Court  of  Exchequer 
decreed  an  account  of  wood  cut  and  mM,  Here  it  maybe  proper 
to  remark,  that  it  has  beoi  a  Tery  common  practice  in  Inik  k 
tithes,  to  demand  tithes  expressly  of  wood  90UL 

The  next  case  is  Elfis  v.  Fermor,  in  Vfl^^y  in  the  Exchequer, 
before  the  same  judges  who  decided  the  case  of  Erskinev.  Ruffled 
In  the  case  now  undetr  consideration,  the  pbuntiff  f^Iis,  as  vicir 
of  Stoke  Lyne,  filed  his  bill  for  tithes,  amongst  other  things,  of 
ftuze.  The  defendant,  Fermor,  stated,  that  he  occD]»ed  two 
farms  in  the  parish  of  Tusmore,  and  twenty  acres  of  fune  landoD 
Bayard'*s  Gieen,  from  which  he  had  yearly  cut  great  quantities  of 
ftme ;  which  he  had  expended  partly  in  fiiel  and  husba&dty  « 
his  said  fimns,  and  pardy  in  burning  bricks  fer  the  necessary  re- 
piurs  of  his  estate ;  and  he  insisted,  that  he  was  not  liable  to  pij 
any  tithe  for  such  fiirxe :  Bayaid^s  €hreen  was  proved  to  be  in  tke 
parish  of  Stoke  Lyne.  As  to  the  tithes  of  fline,  it  was  asid  hf 
Parker,  Chief  Baron,  in  delivering  the  juc^ement  of  the  court, 
that  the  defendant  did  not  prescribe  ibr  estovers  as  appurtenant  to 
either  of  his  farms  in  the  parish  of  Tusmoi^,  cr  shew  in  whit 
right  be  occupied  the  furze  ground  in  Stoke  Lyne.  That  tithes 
of  fiirte  were  due  of  common  right,  and  finze  oat  in  com  paxiA 
could  not  be  exeikipted  from  tithe  by  beingempbyed  in  husbandly 
purposes  in  another  parish,  accor£ng  to  the  reasoning  in  Helbee(i 
V.  Whadcocke  ®,  and  Scoles  v.  Lowther  '.   The  other  Barons  coo- 


*  The  defendants  in  this  case  set 
up  ft  modus  of  a  smoke-penny 
for  "  ail  woodp  furze,  and  fuel  burnt 
and  spent  in  the  house  of  every  in- 
habitant of  the  parish/'  lliey  also 
ibristed  upon  a  cusfotti  in  rion  d&^ 
ckimidoj  ill  the  hondted  of  Newport 
PSgneU,  by  winch  no  tithe  £ot  wood 
of  hedges,  hedge-rows,  bushes,  wil- 
lows, and  furze,  which  were  either 
sold  or  used  for  firing,  was  payable 
within  the  said  hundred.  But  this 
custom,  for  some  reason  whidi  is  not 
stated,  was  not  established.    It  how- 


ever distinctly  appears,  that  00  cos* 
tom  was  alleged  which  could  include 
wood  used  in  fencing,  which  mai 
therefore  have  been  exempted  ud^ 
the  general  law. 
^  a  Wood,  845^ 

*  BUia  V.  Feramr,  5  Wood,  58L 
MS.  Gw.  1022.    3  £.  &  Y.  ia4S. 

*  M.  1769.    See  ante,  p.  44i. 

*  £.  1661,  Hardr.  1S4.    1  £.&Y. 

433. 

'  M.  1696,  1  Ld.  Raym.  1S9.  1 
E.  &  Y.  631.  Swales  v.  Lowther,  J 
Mod.  96.    L  £.  &  Y.  614.  a  C 
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cuired  with  the  Loid  Chief  Baron ;  and  the  defendant  was  de- 
creed to  account  for  the  tithe  of  fiixjie  without  costs.  The  opinion 
expressed  by  the  court  in  this  case  is  iiilly  equivalent  to  a  de- 
claration, that  if  the  futse  had  been  used  in  the  same  paxidi^  it 
would  baye  been  exempt. 

The  latest  decision  upon  the  subject  now  under  consideratioD,  wood  used  for 
previously  to  the  determination  of  the  principal  case  of  Wiffis  v.  2did^g'o*n  ■ 
Stone  is  that  of  Trott  v.  Rudd,  in  1777  *•    I»  ^^  «we,  the  de^  f*™  and  for  fud 
fendant,  Rudd,  by  his  answer  stated,  *^  that  he  had  not  cut  down,  hoiue  held  not 
carried  away,  or  sold  any  underwood,  or  wood  not  fit  fiir  timber,  ^^^^ 
but  only  such  as  had  been  necessarily  used  about  the  repairs  of 
his  bams,  outhouses,  and  fences,  amd  for:tbe  necessaxy  fiiel  of  his 
dwelling-house,  except  some  fiiggots  which  he  cut  from  the  topB 
of  pollards  and  other  trees  of  the  growth  of  thirty  years,  sand 
sold,  for  which  he  insisted  no  tidie  was  due.^    The  court,  Smy  tbd, 
Cliief  Baron,  Eyre,  Hothaiff,  and  Penryn,  ordered  the  Inll  as  to 
the  tithes  of  wood  to  be  dismissed  without  costs. 

Upon  the  whole,  then,  it  appears,  that,  previously  to  the  deter- 
mination of  the  case  of  Willis  v.  Stone,  all  the  deasbns  which 
bear  directly  on  the  question  uniformly  affirm  the  exempdoa  of 
wood  ufied  in  husbandry  as  a  rule  of  the  oMnmon  law.  As  to  the 
argument,  that  if  such  exemptions  could  have  been  supported,  they 
would  not  have  been  chinned,  as  they  undoubtedly  have  been  in 
many  instances,  by  qpedal  <»istom,  it  seems  quite  dear,  upon  reason 
as  well  as  authority,  that  such  cases  are  of  no  weight  whatever,  as 
evidence  to  shew  the  non-existence  of  a  similar  discharge  at  the 
common  law.  For  if  this  objection,  which  is  so  easy  and  ob- 
vious, could  have  been  carried  to  that  extent,  it  must  have  long 
since  proved  conclusive,  not  only  against  the  particular  exemption 
now  under  consideration,  but  also  against  almost  every  other  dis- 
charge where  the  immunity  is  founded  upon  a  subsequent  consider- 
ation ;  for  there  is  perhaps  no  discharge  of  this  nature,  which  has 
not  been  pleaded  in  the  form  of  a  special  custom  or  presqjption ; 
as,  for  example,  in  the  case  of  agistmcgpt  of  yomg  cattle  in*- 
tended  for  the  ploi^h  or  pail  ^,  whete  the  dischaige  is  dearly  and 

•  4  Wood,  11.  1596,  Cro.  EL  475.    1  E.  &  Y.  182. 

**  See  Sherington  v.  Fleetwood,  Tr.     Gw.  1S9.    Green  v.  Hun,  M.  1599, 
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ind^iutably  dejure  per  legem  terra,  A  very  remarkable  iUos- 
tration  of  this  argument  is  to  be  found  in  a  case  in  Rollers  Abridg^ 
ment  * ;  in  which,  with  reference  to  the  discharge  of  young  cattle 
intended  for  the  plough  or  pail,  it  is  said,  that  '^  in  these  cues, 
there  is  no  need  in  the  prohibition  to  prescribe  to  be  discharged 
of  tithes  for  them,  because  they  are  discharged  by  law.  By 
Mountague  and  Dodderidge.  But  Houghton,  senMe,  i  ccmira^  be- 
cause their  labour  is  in  the  nature  of  a  modus,  for  the  tithes ;  but 
Clench  and  Clark  said,  that  latterly  they  had  not  used  to  pre- 
scribe, but  anciently  it  was  usual  to  prescribe.'"  As  to  the  remark 
that  the  cases  in  which  these  exemptions  have  been  pleaded  l; 
way  of  special  custom,  are  evidence  to  shew,  that  there  was  not  in 
the  general  understanding  any  such  exemption  at  the  oommon 
law,  it  may  be  observed,  that  the  imiform  doctrine  of  the 
text  writers,  which  has  been  already  adverted  to,  mast  be 
admitted  as  conclusive  evidence,  that  the  exemption  in  qoo- 
tion  was  generally  considered  as  a  discharge  sttb  modo  at  the 
common  law  ^.  Lord  Coke,  in  particular,  expresses  a  dear  opinion 
to  that  effect  in  his  Second  Institule,  652.  So,  in  the  case  ctMo- 
dvs  decimandi,  13  Co.  1 2.  ^,  it  is  laid  down,  **  that  it  appears  thit 
one  may  be.  discharged  from  the  payment  of  tithes  five  manner  of 
ways.  1.  by  the  law  of  the  realm,  that  is,  the  common  law;  ss 
tithes  shall  not  be  paid  of  coals,  quarries,  brick,  tiles,  &c.  F.  N.  B. 
£3.  and  Register  54. ;  nor  of  the  afterpasture  of  a  meadow,  &c, 
jior  of  rakings,  nor  of  wood  to  make  pales,  or  mounds,  or  hedges, 


&c.'^ 

As  to  the  objection  that  the  principle,  that  the  parson  bts 
uberiores  decimaa  by  the  use  of  the  article  in  question,  proves  too 


Cro.  El.  708.  1  E.  &  Y.  147.  Gw. 
315.  Mascall  y.  Price,  Tr.  1614,  1 
Ro.  38.  6S.  176.  2  Bulfttr.  838.  1 
E.  &  Y.  225.  As  to  other  common 
law  exemptions  claimed  by  prescrip- 
-tion,  see  Bennet  v.  Shortwright,  Tr. 
1588,  8  Leon.  101.  l  B.&Y.  194. 
Lord  Howard  v.  Nicholas,  cited  in 
Perry  v.  Soam,  M.  1588, 8  Leon.  87. 
1  E.  &  Y,96,   Parrey  ▼.  Chaunc^, 


M.  1604,  Noy.  15.  1  E.  &  Y.  \S9. 
Grene  t.  Austen,  £.  1606,  Yelr.  8(> 
1  £.  &  Y.  164.  Gw.  226.  As  to 
prescriptions  tn  noH  decmaniio,  for 
ancient  mills,  see  ante,  pp»  ^^ 
393. 

'  Kneebon  y.  WoodreCt,  Hil.  H 
Jac    1  Ra  Abr.  646.  pL  7. 

^  See  ant^  p.  489.  note ". 

*  M.  1608,  1  E.  &  Y,  177. 
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much,  because  the  whole  produce  of  the  farm  consumed  in  the 
house  would  be  exempt  upon  the  same  ground ;  it  may  be  answered. 
First,  that  the  authorities  are  too  clearly  in  favour  of  the  dis- 
charge to  render  it  necessary  to  resort  to  principle  for  the  deter- 
mination of  the  question,  and  therefore  the  case  comes  within 
the  observation  of  Lord  Hardwicke  in  Walton  v.  Tryon  ^,  that 
'^  the  law  of  tithes  is  a  positive  law,  and  therefore  it  is  not  so 
material  to  debate  what  would  be  fit  to  be  settled,  if  it  was  res 
iniegra^  as  to  consider  what  is  settled."  Secondly,  the  denial  of  this 
principle  also  proves  too  much,  because  it  not  only  destroys  the 
exemption  of  wood  used  in  husbandry,  but  it  would  also  overthrow 
all  the  analogous  discharges  which  have  been  allowed  upon  the 
same  ground  of  exemption,  as,  for  example,  in  the  case  of  the 
agistment  of  cattle  employed  in  husbandry,  and  grased  for  family 
<x>nsumption,  and  of  young  cattle  bred  for  the  plough  or  paiP,  and 
the  mixed  tithes,  which  would  otherwise  be  payable  of  common 
right  for  such  young  cattle.     The  same  observation  applies  to 
the  exemptions  of  milk,  green  peas,  and  pigeons,  consumed  in 
the  fiimily  of  the  owner,  which  are  well  established  at  the  com- 
mon  law  ^.     And  it  by  no  means  follows,  that  because  the  law, 
for  certain  reasons,    has  allowed  an   exemption  of  particular 
articles,  it  must  necessarily  allow  the  same  exemption  to  prevail 
in  all  cases  to  which  the  same  reasons  are  generally  applicable. 
In  such  cases  it  seems  sufficient  to  say,  that  it  appears,  by  the 
authorities,  that  the  law  has  not  permitted  the  exemption  to 
prevail  beyond  a  certain  extent*     Thus,  in  a  case  ^  where  an  ex- 
emption was  claimed  for  potatoes  and  turnips  eaten  in  the  family 
of  the  occupier,  and  the  case  in  Rollers  Abridgement  ^  relating  to 
green  peas,  was  cited  in  support  of  the  exemption.  Lord  Chief 
Baron  Richards  refiised  to  extend  the  principle  of  that  case  to 
turnips  and  potatoes,  because  he  did  not  find  any  express  decision 
to  that  efiect,  although  He  at  the  same  time  admitted  the  au- 
thority of  the  case  in  RoUe,  as  applied  to  the  particular  article  of 
green  peas. 

»  LordHardwicke's  MS.  Gw.  851.  1817,  Dan.  49.    3  £.  5c  Y.  870. 

0  See  ant^,  pp.  290,  291.  871.  "  Anon.  £•  1614.  l  Ro.  Abr.  647. 

*  See  ante,  376,  and  post  457.  pL  11.  4  £.  &  Y.  371. 
^  WiUiamson  v.  Lord  Lonidale,  M. 
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A  dicttim  of  Lord  Hardwicke,  in  the  case  of  Walton  t. 
Tryon,  waa  also  very  much  rdied  upon  in  the  prindpal  case. 
The  dictum  of  This  dictum  was  cited,  first,  as  an  authority  in  fiivour  of  the 
wicke  inVaiton  doctriue,  that  wood  used  in  husbandry  is  not  exempt  without  a 
tiV^to^wood^'  special  custom ;  and,  secondly,  for  the  purpose  of  supporting  tk 
used  for  fuel  by    objection,  that  a  thing  cannot  be  discharged  firom  tithes  by  its 

subsequent  use.  In  that  case.  Lord  Hardwicke,  in  answer  to  the 
arguments  adduced  by  the  plaintiff's  counsel  to  shew  that  tim- 
ber  trees  were  titheable  when  made  into  billets  and  fiiggots  and 
used  for  fuel,  observed,  ^^  It  was  argued  farther,  that  there  aie 
certain  cases  wherein  the  subsequent  use  of  a  thing  shall  deter- 
mine whether  that  thing  is  liable  to  tithes  or  not ;  and  no  greater 
uncertainty  or  inconvenience  can  ensue  in  one  case  than  in  the 
other.  First,  That  wood  cut  to  be  burnt  in  the  house  of  the 
parishioner  within  the  parish  is  exempt  fix>m  tithe.  I  answei^- 
but  this  is  not  of  common  right, — ^but  by  special  custom  only; 
and  so  it  was  holden  in  the  case  of  Norton  v.  Fermor,  Cro.  Car. 
113  *,  And  it  operates  by  way  of  customary  exemption,  in  respect 
of  some  satisfaction  to  the  parson,  which  it  lies  upon  the 
parishioner  to  shew.  Secondly,  That  by  the  general  rule  of  the 
law  of  tithes,  cattle  bred  fi>r  the  plough  or  pail  shall  answer  no 
tithes;  and  there  the  use  after  the  breeding  of  the  cattle  deter- 
mines it.  I  answer.— But  the  tithe  of  colts,  calves,  and 
is  not  a  predial,  but  a  mixed  tithe,  which  the  owner  is  not 
to  set  out  on  any  particular  spot,  or  at  any  particular  time ;  and 
the  parson  recrives  the  tithes  of  sucfi  as  are  bred  for  the  plooj^ 
or  pail  in  another  shape ;  he  receives  the  tithes  of  them  substan- 
tially, in  like  manner  as  he  does  of  other  titheable  things,  by  a 
tenth  part  of  the  profits  which  the  owner  makes  of  them.  There 
are  two  material  differences  between  these  two  cases  and  tie 
general  pomt  which  they  are  alleged  to  support.  First,  both 
these  cases  operate  by  way  of  exemption  of  things  liaUe  to 
tithea  in  their  own  nature,  one  absolutely  by  custom ;  the  other 
sub  modo  by  the  common  law :  calves  and  lambs  are  exempt  ftm 
answering  tithes   at  their  dropping  or  weaning,  because  they 

*  Tr.  1688, 1  £.&  Y.  365.    Nor-     117.    litt.  Rep.  5.  158.    Ante,  p. 
ton  V.  Harmer,  S.  C.  Hetl.  88.  110.     494. 
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render  a  tithe  afterwards.  But  I  know  no  ease  where  things  not 
originally  chargeable  with  tithes  in  their  own  nature,  shall  be- 
come so  liable  by  the  subsequent  use  of  them ;  for  that  would  be 
to  change  their  nature.  Secondly,  the  case  of  cattle  bred  for  the 
plough  or  pail  is  of  a  mixed  tithe.  Tithe  of  wood  is  a  predial 
tithe,  and  must  be  set  out  at  the  time  of  felling ;  and  at  that  time 
it  will  be  in  many  cases  impossible  to  determine  to  what  uses  it  is 
to  be  applied.  The  owner  may  sell  it  to  a  dealer,  and  it  may  not 
be  determined  to  what  uses  it  shall  be  applied,  in  a  year  after- 
wards or  a  longer  time.  How  then  can  it  be  set  out  ?  Besides, 
it  will  vary  the  law  of  tithes  in  different  counties  and  places 
without  any  custom  to  vary  it.  In  several  counties,  as  where 
the  iron  forges  are,  and  in  others  where  timber  is  plenty,  but 
remote  from  water  carriage,  as  in  the  wealds  of  Kent  and  Sussex, 
they  cut  down  trees  for  fiiel,  which  by  the  rule  of  law  are  timber, 
and  in  other  places  would  be  made  use  of  (or  all  the  purposes  of 
timber ;  and  if  this  doctrine  of  the  subsequent  use  and  application 
^ere  to  prev^,  it  would  constitute  two  different  laws  of  tithes, 
and  introduce  an  unreasonable  distinction,  as  well  as  confusion.'"* 

It  is,  however,  apprehended,  that  what  is  here  laid  down  by  Whether  the  ef- 
Liord  Hardwicke  as  to  the  tithe  of  firewood,  was  in  some  material  H^widce^i 
respects  misconceived,  both  in  the  principal  case  and  in  that  of  ^«^n«  »  w«i- 
Page  V.  Wilson",  in  which  a  similar  construction  was  adopted  by  not  mistaken  in 
Sir  T.  Plumer.     This  appears  to  have  arisen  in  a  great  measure  u,  vrStone. 
from  the  want  of  a  due  attention  to  the  distinction  between  the 
case  of  wood  burned  in  the  house  of  an  inhabitant  or  parishioner 
generally f  whether  occupying  titheable  land  within  the  parish  or 
not,  and  the  case  of  wood  used  in  a  house  of  husbandry.     It  is 
conceived,  that  Lord  Hardwicke's  observations  were  applied  to  the 
former  case  only.     This  conclusion  seems  to  be  fairly  deduciUe 
from  the  express  language  of  Lord  Hardwicke,  as  well  as  from 
the  nature  of  his  argument,  and  the  authority^  to  which  he  refers  . 
in  support  of  it.     First,  because  he  speaks  expressly  of  wood 
burnt  in  the  house  of  the  pariehioner  generally  within  the  pa- 
rish, without  saying  in  a  house  of  husbandry,  and  without  making 

•  WjJton  V.  Tiyon,   from   Lord  E.  &  Y.  1029.    Gw.  2017. 

Hardwicke*s  MS.    G w.  8  29.  '  Norton  v.  Fermor,  Cro.  Car.  113. 

^  H.  1821,  2  Jac.  &  W.  513.    s  Ante,  4S4. 

vol,.  I.  ti  G 
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Lord  Hard- 
wicke*s  doctrine 
as  to  the  subs^ 
quent  use  of  a 
titheable  article. 


any  allusion  whatever  to  the  maintenance  of  agricultme,  althougii 
all  the  cases  are  expressly  grounded  upon  that  consideration. 
Secondly,  the  distinction  taken  by  Lord  Hardwicke  between  the 
two  cases  of  wood  used  for  fuel,  and  colts,  calves,  and  Iambs, 
namely,  that  the  former  operates  by  way  of  exemption,  "  aim- 
lutely  I/y  custom^''  and  the  latter  ^^  sub  modo  by  the  comvm 
law,""  shews,  that  he  merely  contemplated  the  exemption  of  wood 
burned  in  the  house  of  a  parishioner  generally ^  and  not  wood 
burned  in  a  house  of  husbandry ;  because  in  the  latter  case  the 
exemption,  whether  by  law  or  custom,  is  not  absolute,  but  merely 
sub  modo  or  conditional,  the  condition  being,  that  the  oc- 
cupier of  the  house  shall  have  lands  in  the  same  parish  which 
render  tithes  to  the  parson.  Another  ground  of  distinction  talien 
by  Lord  Hardwicke  was,  that  the  parson  receives  tithes  of  cattle 
bred  for  the  plough  or  pail  substantially  in  another  shape,  as  he 
docs  of  otlier  titheable  things,  by  a  tenth  part  of  the  profits  which 
the  owner  makes  of  them.  Now,  in  that  respect,  there  is  no  dif- 
ference between  the  case  of  wood  used  in  husbandry  and  the  case  of 
young  cattle ;  for,  in  lieu  of  tithes  of  the  wood,  the  parson  has  uk- 
rwres  dcninas  of  the  produce  of  the  farm,  which  is  the  only  profit 
the  owner  derives  from  such  wood.  Lord  Hardwicke^s  argument, 
therefore,  whilst  it  shews  a  distinction  between  the  case  of  jousg 
cattle,  and  wood  biunt  in  the  house  of  a  mere  parishioner,  esta- 
blishes, instead  of  destroying,  the  analogy  between  the  case  of  such 
cattle  and  wood  burnt  in  a  house  of  husbandry.  Thirdly,  Loid 
Hardwicke's  doctrine,  that  things  not  originally  chargeable  with 
tithes  in  their  own  nature,  shall  not  become  liable  by  the  subsequent 
use  of  them,  and  that  a  thing  titheable  in  its  nature  cannot  be 
discharged  absolutely  by  its  subsequent  use  without  a  custom, 
seems  to  have  no  application  to  cases  where  an  article  is  not 
alleged  to  be  absolutely  exempted  by  its  subsequent  use,  but 
merely  sub  modo^  by  a  consideration  arising  out  of  its  subsequent 
use ;  as  in  the  case  of  exemptions  of  things  by  which  husbandly  is 
improved.  The  objection,  that  the  subsequent  use  of  a  thing  cannot 
determine  whether  it  is  titheable  or  not,  is  undoubtedly  an  argu- 
ment  of  great  weight  where  the  question,  whether  a  thing  is  tithe- 
able or  not,  depends  upon  its  own  nature ;  for  this  must  be  de- 
termined by  its  actual  qualities  at  the  time  when  tithe  becomes 
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due  by  the  ordinaiy  course  of  law,  namely,  at  the  time  of  se- 
verance ;  and  it  would  be  absurd  to  contend,  that  the  nature  of  a 
thing  can  be  changed  by  its  subsequent  application.    Thus,  in  the 
case  before  Lord  Hardwicke,  the  exemption  of  the  wood,  as  gros 
ftow,  depended  upon  its  nature,  and  as  the  subsequent  use  for  fire- 
wood, could  not  change  its  nature,  it  could  not  make  it  liable  to 
the  payment  of  tithes.     But  the  exemption  of  coppice  and  un- 
derwood, used  in  husbandry,  does  not  depend  upon  the  nature  of 
the  thing,  but  upon  the  collateral  recompense,  which  the  parson 
receives  for  the  tithes  at  a  fiiture  period.    Fourthly,  the  plaintifiTs 
counsel  argued,  that  timber  was  made  liable  to  tithes  merely  by 
its  subsequent  use  for  fuel ;  from  which  it  may  be  inferred,  that 
they  relied  solely  upon  the  case  of  an  absolute  exemption  of 
wood  burnt  by  parishioners  generally;  for,  in  that  case,  if  the  wood 
were  burnt  in  the  house  of  a  parishioner  who  has  no  titheable  land, 
the  parson  would  receive  no  recompense,  and  the  subsequent  use 
would  be  the  only  ground  of  the  discharge.     It  was  therefore  ne- 
cessary for  Lord  Hardwicke  to  shew,  that  such  a  discharge  was 
not  of  common  right,  but  by  special  custom  only ;  and  he  expressly 
says  that  it  operates  by  way  of  exemption  absolutely  by  custom. 
Besides,  if  the  plaintiiF^s  counsel  had  relied  upon  the  exemption 
of  wood  used  in  husbandry,  they  would  not  have  confined  their 
argument  to  the  single  instance  of  fuel,  but  would  also  have  re- 
ferred to  the  analogous  exemptions  of  wood  used  for  hedging,  hop- 
poles,  &c.  which  are  more  immediately  connected  with  the  pur- 
poses of  agriculture ;  nor  would  Lord  Hardwicke  have  cited  the 
single  case  in  Croke*,  without  taking  any  notice  of  the  other  au- 
thorities on  the  subject^. 

With  respect  to  the  argument  that  calves  are  not  a  predial  but  The  tUhe  of 
a  mixed  tithe,  which  the  owner  is  not  bound  to  set  out  at  any 

*  Cro.  Car.  lis.    l  £.  &  Y.  864.  defendnat  Ruffle  for  fuel  id  hu  houee 

Ghr.  830y  in  notis.  was  not  exempt  of  comiooD  ri^t,  but 

^  It  is  stated  in  a  report  of  the  case  only  by  special  custom.     But  it  is 

of  Erskine  v.  Ruffle,  in  Gw.  969,  that  material  to  observe,  that  it  appears 

Lord  C.B.  Parker,  relying  principaUy  by  the  Decree-book  that  the  bill,  as 

upon  the  case  in  Cio.  Car.  113,  and  to  the  tithes  of  the  wood  in  question. 

Lord  Hardwicke's  notes  of  Walton  v.  was    afterwards    dismissed   without 

Tryon,  expressed  an  opinion,  that  costs.    See  ante^  441. 

wood  which  had  been  used  by  the 
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due  in  the  or- 
dinary course  of 
law  long  before 
it  can  be  aficer- 
tained  whether 
th«.'y  are  to  be 
useci  for  the 
plough  or  pail. 


The  objection 
that  a  thing  can- 
not be  exempt 
by  its  subse- 
quent use  ap- 
plies with  as 
much  force  to 
exemptions  by 
custom,  as  it 
does  to  cxemyv 
lions  at  the  com- 
mon lav. 


Whether  there 
is  any  distinc- 
tion betireen 
wood  used  for 
fuel  and  the 
other  cases  of 
wood  employed 
in  husbandry. 


Wooduwd  in 
husbandry  or  for 
fuel  in  a  fann- 
house  may  be 
exempt  by  cus- 


particular  time,  it  may  be  observed,  that  these  exempdons  hiTe 
been  allowed  in  the  case  of  predial  as  well  as  mixed  tithes; 
besides,  it  is  quite  clear  that  the  parson  is  of  common  right  en- 
titled to  take  tithes  of  calves  when  they  are  taken  from  the  cow '; 
but  he  cannot  demand  tithes  of  them  when  they  are  reared  for 
the  plough  or  pail,  although  a  very  long  time  must  necessarily 
elapse  before  it  can  be  ascertained  whether  they  are  to  be  used 
for  those  piu^ses  within  the  parish.  It  may  also  be  mentioned, 
that  the  objection  that  the  right  of  the  tithe  owner  is  absolute 
and  complete  the  moment  the  produce  is  severed,  and  cannot 
be  taken  away  by  its  subsequent  use,  applies  with  as  much  force 
to  the  cases  where  the  exemptions  of  wood  used  in  husbandry  are 
alleged  by  way  of  special  custom,  and  which  are  admitted  to  be 
good,  as  it  docs  to  exemptions  claimed  upon  the  same  foundatioD 
at  the  common  law  ;  for  in  both  cases  the  discharge  is  grounded 
upon  a  subsequent  consideration. 

Lastly,  it  does  not  appear,  that  any  of  the  numerous  authori- 
ties on  this  subject  raise  any  doubt  as  to  the  exemption  of  wood 
used  in  husbandry  at  the  common  law,  except  where  it  is  used  for 
fuel  in  the  house,  which  is  only  distinguishable  from  the  other 
cases,  in  the  circumstance  that  the  consideration  given  to  the  par- 
son is  a  little  more  remote.  Thus,  in  a  case  before  referred  to^ 
in  which  the  court  is  said  to  have  doubted  as  to  the  exemption  of 
fuel,  they  resolved,  that  no  tithes  were  due  for  wood  cut  for  h(^ 
poles  or  for  hedging. 

But  it  has  never  been  denied,  that  wood  used  for  fiiel  in  a  house 
of  husbandry,  and  repairing  the  buildings  and  fences  and  other 
agricultural  purposes,  may  be  exempted  by  special  custom^.  And 
in  respect  to  wood  used  for  repairs  or  fiiel,  it  is  immaterial  whe- 


■  Kenyon  v.  West,  M.  1695,  1 
Wood,  SIS.  1  E.  &  Y.  582.  See 
Welch  V.  UppUI,  A.  D.  1S19,  3 
Moore,  331.  3  £.  &  Y.  963.  Gw. 
1819.  Knight  V.  Halsey,  H.  1797,  7 
T.  R.  86.  S  Bo6.  &  Pul.  172.  8 
Bro.  P.  C.  233.  2  E.  &  Y.  438. 
Gw.  1531. 

*•  Anon.  M.  1697,  1  Frcem.  1334. 
1  E.  &  Y.  625.    Gw.  562.      Ante, 


I* 


It 


p.  438. 

<"  Lane's  case,  £.  1616.  Moo.9i 
1  E.  &  Y.  254.  Norton  ▼.  Fennor, 
Cro.  Car.  lis.  Hetl.  88.  110.  1 1 
1  E.  &  Y.  363.  Gw.  829.  Rookrt 
V.  Gomershall,  E.  1632,  LitL  ^ 
367.  1  E.  &  Y.  375.  Wecden  t. 
Harden,  £.  1640,  March,  79.  i^ 
&  Y.  401.    Croucher  v.  Collins,  H. 

1668,  1  Sa.  136.       1  E.  &  Y.  469. 
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ther  the  house  be  ancient  or  new,  for  it  is 'said,  ^^  that  the  hus-  tom,  whether  the 

«       ,      .      .  •     *. «.  house  be  ancient 

bandiy  is  the  main.  *  or  not. 

So  it  seems  that  by  special  custom  the  inhabitants  of  a  parish  A  special  cu»- 

generally  may  be  discharged  absolutely  in  non  decimando  of  the  dmando,  for 

tithes  of  wood  burnt  in  their  houses,  but  the  cases  are  not  per-  ^^^  ***"* 
fectly  clear  on  the  subject^. 

It  was  said  by  Hutton,  J.,  that  if  a  man  have  a  house  of  bus-  If  the  owner  of 

bandry  with  lands,  and  demise  the  lands,  reserving  the  house,  he  bandr^demiw' 

shall  pay  tithes  of  firewood  *=.  the  lands,  he 

*    '  ^        ^  shall  pay  tithes 

The  payment  of  a  hearth  or  smoke  penny,  which  is  a  good  for  fuel. 
modus  in  discharge  of  tithes  of  firewood^,  has  been  used  as  an  ^^^r^°^"* 
argument  against  the  discharge  of  wood  burnt  in  a  house  of  hus-  penny  is  paid, 

.         ,  1.1  •  11  11*  i>**i  it^'  immaterial 

bandry ;  but  there  is  a  marked  and  obvious  distinction  between  whether  the  pa. 
the  two  cases,  for  the  modus  of  a  hearth-penny  covers  the  tithes  j^'^'house of^ 
of  all  articles  which  are  used  for  fuel  by  every  inhabitant,  husbandry  or 

not. 

whether  he  occupies  titheable  land  or  not,  and  without  any  re- 
ference whatever  to  the  purposes  of  husbandry. 

2.  Abticles  Consumed  in  the  Family  of  the  Occupier 

OF  THE  Land. 

It  hAS  been  already  stated,  that  no  tithes  are  payable  for  the  Agistment  of 
agistment  of  cattle  %  nor  for  pigeons  ^,  or  milk  <,  when  they  are  pigeons,  rabuu 

Tilden  v.  Walter,  E.  1670, 1  Sid.  447.  Tilden  v.  Walter,  supra  »».    See  also 
1  Ventr.  75.    1  E.  &  Y.  481.    Wat-  Rocket  v.  GomerBhall,  supra  K  Wee- 
son  V.  Smyth,  E.  1670,  2  Reb.  6S4.  den  ▼.  Harden,  mprk  \    Watson  v. 
1    £.  &   Y.    48S.     Dowdeswell  ▼.  Smyth,  supra  ^ 
Harker,  Tr.  1700,  Dodd's  MS.  193.         '  Norton  y.  Harmer,  Hetl.  88.    l 
1  E.  &  Y.  637.    Selby  v.  Bank,  E.  E.  &  Y.  363. 
1701,  12  Mod.  496.     1  E.  &  Y.  640.         ^  See  ante,  p.  286. 
Waterman   ▼.   Jones,  Tr.    1705,   1         *  Ante,  p.  290.     Lord  C.  B.  Ri- 
Wood,  463.    1  E.  ft  Y.  671.    Willis  chards  expressed  an  opinion  to  the 
V.  Stone/  H.  1827,  l  Younge  8c  Jerv.  contrary  in  Williamson  v.  Lord  Lons- 
262.     Ant^,  p.  430.  dale,  M.  1817,  Dan.  49.    S  E.  &  Y. 

■  Watson  V.  Smyth,  E.  1670,  2  373.  Gw.  1357.  But  the  exemption  u 

Keb.  634.     1  E.  &  Y.  482.  too  strongly  supported  by  judicial  de- 

^  Dowdeswell  ▼•  Harker,  Tr.  1700,  cisions  to  be  shaken  by  this  dictum, 
Dodd's  MS.  193.     1  £.  &  Y.  637,         '  Ante,  p.  376. 
uid  the  cases  there  cited,  viz.  Austyn         '  Scoles  v.  Lowther,  M.  1696,  1 

v.  Lucas,  Cro.  El.  609.    1  E.  &  Y.  Ld.  Raym.  129.      l  E.  &  Y.  621. 

142.      Norton  v.  Fermor,  supra  ^  Gw.  1029.    Ante,  p.  438. 
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and  green  peas,  Consumed  in  the  house  of  the  occupier,  within  the  same  pirisli  in 
when°they'are*  which  they  are  produced.  So,  where  a  parson  libelled  for  the 
consumed  in  the  tithcs  of  rabbits,  which  may  be  titheable  by  custom,  anditvas 

suggested  by  the  party,  that  they  were  killed  for  the  use  of  his 
bouse,  it  was  held,  ^^  that  tithes  should  not  be  paid  for  rabbits 
spent  in  the  house,  any  more  than  for  cattle  fed  and  killed  for  the 
house,'*^  and  a  prohibition  was  granted^.  It  has  also  been  re- 
solved, that  if  a  man  gather  green  peas  to  be  eaten  in  his  boose, 
no  tithes  shall  be  paid  for  them,  by  the  law  of  the  land,  but  it  is 
otherwise  if  he  gather  them  to  sell  or  feed  hogs  ^.  As  the  autho- 
rity of  this  case  is  expressly  recognized  by  the  text-writers ',  and 
has  never  been  disputed,  it  might  be  presumed,  that  upon  the 
same  principle  all  other  articles  of  the  same  description,  and  vbidi 
are  usually  denominated  vegetables  or  garden  stuF,  would  be  ex- 
empted, where  they  are  gathered  for  the  daily  and  immediate 
But  it  has  been  Consumption  of  the  occupier  of  the  land.  But  Lord  Chief  Baron 
ttrni?afd  jr  llichards,  in  a  case  which  came  before  him  in  1817^,  disallowed  a 
tetoes  grown  in    claim  to  be  discharffcd  of  tithes  of  turnips  and  potatoes  enrown  in 

fields  and  used  *^    ,  ,  . 

in  the  family  are  fields  and  coHsumed  in  the  family,  observing :  **  the  defendants 
exeinp .  claim  an  exemption  from  the  payment  of  tithes  of  turnips  and  po- 
tatoes, if  used  in  the  family,  and  in  support  of  this  claim  the  case 
of  green  peas  has  been  alluded  to ;  but  as  that  is  a  solitary  ex- 
emption, and  as  I  cannot  find  a  case  in  which  it  is  said  that  po- 
tatoes and  turnips  grown  on  different  parts  of  the  farm,  but  con- 
sumed in  the  family,  should  be  exempted  from  tithes,  I  am  not 
disposed  to  extend  it  farther.^  It  seems  however  impossible  to 
distinguish  this  case  from  that  of  gr^en  peas,  and  the  other  ex- 
emptions which  have  been  just  alluded  to ;  for  although  the  tur- 
nips and  potatoes  were  grown  in  fields,  yet  that  cannot  affect  tbe 
principle  upon  which  such  exempticms  are  supported.  But  it 
seems  quite  clear,  that  exemptions  of  tlus  mature  can  ouij  be 

*  Anon.  H.  1636,  Litt.  Rep.  IS.    I  Tithes,  C.  5.      Wood's  Inrt.  170. 

E.  &  Y.  S57.  Degge,  P.  8.  C.  3.     G^olph.  4W. 

^  Anon.  Ew  1614,  I  Ro.  Abr.  647.  Gibe.  714.    Bobun,  47.    Cmm.  n^- 

pi.  11.    4  E.  &  y.  371.  Toner,  1  it.    s.Bum's  EccL  U  4S6. 

"  See  1  Ro.  Abr.  647.  pi.  11.    2  *  Wi]Muqm0A  v.  Lord  Lonsdii^ 

Danv.  Abr.  600.  pi.  11.    Com.  Dig.  saprft  *• 
Tit.  Dbmes,  H.  1.    Bac.  Abr.  Tit. 
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claimed  for  articles  intended  for  the  immediate  consumption  of  the 
family,  and  not  for  such  as  arc  stored  for  future  use,  as  corn  and 
grain  ^.  As  to  the  reason  of  this  distinction,  it  is  possible,  that 
in  tBe  case  of  green  peas,  some  regard  might  have  been  had  not 
only  to  the  use  to  which  they  were  applied,  but  also  to  their  tri- 
fling value,  and  the  inconvenience  of  tithing  such  things  de  die  in 
diem  in  small  quantities ;  for  this  would  in  eiTect  amount  to  a 
prohibition  of  the  use  of  vegetables  for  daily  consumption. 

It  has  been  supposed  by  a  writer  on  the  law  of  tithes,  that  ar-  Articles  of  fa- 
ticles  which  are  exempted  by  the  general  law,  upon  the  principle  uoif  whidiTre" 
of  the  encouragement  and  improvement  of  husbandry,  are  never  «*empt  by  the 

°  *  ■'  ^         common  law 

made  titheable  by  custom,  and  that  no  local  usage,  in  derogation  may  be  titheable 
of  such  exemptions  has  ever  been  pretended^.     But  it  has  been    ^^     "* 
held,  that  tithe  may  be  due  by  s])ecial  custom,  for  wood  burnt  in 
the  house,  and  for  pigeons  eaten  in  the  family  ^. 

3.  Geass,  Clover,  Takes,   &c.,   cut   gueen  and   given 

TO  Husbandry  Cattle. 

It  has  been  commonly  laid  down  by  writers  on  the  law  of  Grass,  clover, 
tithes,  that  if  grass  be  cut  and  given  green  to  husbandry  cattle  given  gr^n  to 
for  their  necessary  sustenance,  it  shall  not  be  liable  to  the  pay-   J^sbantiry  cattle 

•^     ^  ^  ^      ^  *    •'      for  their  neces- 

ment  of  tithes.     This  doctrine  appears  to  be  principally  founded  aary  sustenance 
upon  the  authority  of  a  case  of  early  date,  in  which,  as  it  is  reported  to  the  payment 
in  Rolle''8  Abridgement*',  it  was  resolved  by  the  Court  of  King's  o^^"^®** 
Bench,  *"'  That  if  a  man  cut  grass,  and  before  he  makes  it  into 
hay,  and  being  only  put  into  swaths,  he  carries  and  gives  it  to  his 
plough-cattle  for  their  necessary  sustenance,  not  having  sufficient 
for  their  sustenance  otherwise,  no  tithes  shall  be  paid  for  it.*^ 
The  authority  of  this  case  has  never  been  disputed,  but  it  has 
been  held,  that  it  does  not,  as  it  has  been  sometimes  supposed, 
apply  to  cases  where  the  farmer  has  not  a  sufficient  quantity  of 

*  See  Webb  v.  Warner,  M.  1604,  *»  Toller,  155. 

Cro.  Ja.  47.     I  E.  &  Y.  153.    Gw.  *"  Watley  v.  Hamberrie,  14  Ja«    1 

226.     Selby  V.  Clarke,  Tr.  1701,  1  Ro.  Abr.  642.    4  E.  &  Y.  447. 

Ld.  Raym.  677.      i  E.  &  Y.  640.  ^  Crawley  v.  Wells,  M.  9  Car.    1 

Selby  V.  Bank,  12  Mod.  496.     1  E.  &  Ro.  Abr.  645.  pi.  8. 
Y.  640.  S.C.    Sec  Toller,  95. 
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grasSy  or  other  green  food  for  the  support  of  his  cattle;  and 
that  such  a  defence  is  not  available,  unless  it  appears,  that  the 
party  had  not  a  sufficient  qiumtity  of  sustenance  of  any  sort  upon 
his  farm,  at  the  time  when  the  green  fodder  was  cut  and  given  to 
his  cattle.     Thus,  in  a  case  decided  in  1819  *«  in  which  a  bill  wis 


*  Hil.  1819,  Dorman  v.  Sean,  6 
Price,  SSS.  3  E.  &  Y.  9S.  7.  S.  C. 
by  the  name  of  Dorman  v.  Currey, 
Dan.  194.  Gw.  1897.  The  argu* 
inent  and  judgement  in  this  case 
turned  principally  upon  the  construc- 
tion of  the  case  in  Rollers  Abridge- 
ment (Crawley  v.  Wells,  supra,)  as  to 
the  extent  of  the  rule  which  is  there 
laid  down,  in  the  following  words : 
*'  Si  home  succide  grasse,  et  devant 
que  il  faii  en  feine,  niet  tolment  mist 
en  swathes,  U  emport  et  done  al  son 
plow  avers  pur  lour  necessarie  suste* 
nance,  nemy  mant  sufficient  pur  lour 
sustenance  autrement,  nuldismes  serra 
paie  pur  ceo,**  According  to  the  con- 
struction adopted  by  some  of  the 
text-writers,  the  word  **  sufficient "  in 
this  report  refers  to  the  antecedent 
word  ** grass".  Wats.  p.  55S.  Degge, 
P.  2.  C.  3.  Com.  Dig.  Tit.  Dbmes, 
H.  2.  Bohun,  85.  Toll.  81.  The 
other  writers  have  merely  translated 
the  words  of  RoUe  literally.  Lord  C. 
B.  Richards,  was  of  opinion,  that  the 
word  **  sufficient  "  refers  to  **  sus- 
tenance", and  not  to  ''grass";  and 
therefore  the  meaning  of  the  passage 
must  be  taken  to  be,  not  having  suf- 
ficient sustenance  for  their  sustenance 
otherwise.  But  this  construction 
seems  forced  and  ungrammatical ;  for 
if  RoUe  had  intended  to  use  the 
word  **  sufficient "  in  the  sense  of 
**  sufficient  sustenance  *\  it  may  be 
presumed  that  he  would  not  have 


used  the  redundant  words  "  pv 
lour  ",  but  would  have  said  at  once, 
**  nemy  mant  sufficient  sustenance  os- 
irement**.  It  was  said  by  the  Lord 
Chief  Baron,  that  the  counsel,  whofaad 
employed  great  industiy  and  resesrck 
on  both  sides  in  the  prindpel  cast, 
had  not  been  able  to  discover  the  case 
of  Crawley  v.  Wells  reported  in  any 
other  book,  and  that  his  own  endes* 
vours  had  been  equally  unsuccessfol. 
But  the  same  case  is  to  be  fooad  re- 
ported in  \^dd.  MS.  Rep.  SSl.  l 
£.  &  Y.  382,  in  the  following  words: 
''In  prohibition  upon  a  libel  for 
tithes  of  grass  the  suggestion  was, 
that  the  grass  was  cut  for  working 
cattle  in  the  swath,  and  for  that 
maintenance  in  tillage.  Jones,  J.  said, 
that  if  it  had  been  carried  into  the 
bam,  and  you  give  thb  to  your  work- 
ing cattle,  yet  tithes  shall  be  paid; 
yet  the  court  granted  a  prohibition 
unless  cause  shewn  to  the  contrary.** 
The  other  authorities  referred  to  in 
the  principal  case  are  Perry  v.  Soam, 
M.  1588,  2  Leon.  S7.  Cro.  £1. 139. 
1  E.  &  Y.  96.  Meade  v.  Tbunnao, 
H.  1635,  Cro.  Car.  399.  1  £.  &  Y. 
383.  Webb  V.  Warner,  M.  1604, 
Cro.  Ja.  47.  1  E.  &  Y.  158,  sod 
Selby  V.  Bank,  E.  1701,  is  Mod.  496. 
1  E.  &  Y.  640.  In  the  last  two 
cases  exemptions  set  up  in  respect  d 
hay  given  to  husbandry  cattle  were 
disallowed.  Hayes  v.  Dowse,  H. 
1730,  Bunb.  279.    2  E.  &  Y.  10.  Gv. 
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filed  for  tithes  of  lucerne,  tares,  clover,  and  other  artificial  grasses, 
cut  green  and  given  to  husbandry  horses  and  cattle  employed  on 
the  farm  on  which  those  articles  were  grown.  Lord  Chief  Baron 
Richards,  adopting  the  doctrine  of  the  previous  cases  of  Mantell 
V.  Paine^,  and  Stevens  v.  Aldridge^,  held,  that  they  were  liable 
to  tithes,  upon  the  ground  that  it  appeared,  by  the  evidence  in  the 
cause,  that  the  defendant  had  upon  the  premises  a  sufiicient  quan- 
tity of  hay  for  their  support,  without  having  recourse  to  the  green 
food  in  question^.     In  a  still  later  case^,  a  defendant,  in  his  Opinion  of  Lord 
answer  to  a  bill  for  tithes  of  vetches,  clover,  and  other  grasses  cut  th«t  gnea  fo<L. 
green,  alleged  that  they  had  been  given  to  his  husbandry  horses,  J^^^  ^^^^j^ 
and  that  there  was  not  a  sufficient  quantity  of  other  suBtenance  cannot  be  ex- 

empted  under 

raised  upon  his  farm  for  their  support ;  but  the  point  was  not  de-  any  drcum- 

termined,  as  Lord  Chief  Baron  Alexander  was  of  opinion  that  the  '^^^^* 

tithe  of  those  articles,  when  cut  green,  is  in  the  nature  of  agistment 

tithe,  and  was  not  included  in  the  plaintifi^s  title  to  tithes  of 

hay^.     He  seemed,  however,  very  strongly  inclined  to  overrule 

the  defence,  upon  the  principle  afterwards  adopted  by  him  in  the 

case  of  Willis  v.  Stone',  that  tithes  are  due  upon  the  severance 

of  the  article :  and  that  it  cannot  be  exempted  by  its  subsequent 

use.     But  this  seems  a  weak  reason,  when  it  is  applied  to  cases 

in  which  the  authorities  have  determined,  that  no  tithe  at  all  is 

due^- 


679,  and  CoUyer  v.  Howsc,  M.  1794, 
2  Anstr.  4^8 1 .  3  Anstr.  954.  8  E.  & 
Y.  413.  Gw.  1489,  where  Lord  Chief 
Baron  Macdonald,iD  delivering  judge- 
ment, said  ''as  to  the  point  of  grass 
merely  cut  and  eaten  by  agricul- 
tural cattle,  the  law  is  so  clearly 
against  its  being  titheable,  that,  as  to 
this,  the  bill  must  be  dismissed  with 
costs.'* 

""  £.  1798,  MS.  Gw.  1504.  4 
Wood,  561.     3  E.  &  Y.  ISSO. 

t>  H.  1818,  5  Price,  334.  3  E.  & 
Y.  879.      Gw.  1865. 

*  As  to  the  competency  of  a  jury 
to  decide  upon  the  question  of  a  suf* 


ficiency  of  other  food,  see  Stevens  v.^ 
Aldridge,  supr^  ^ 

^  Lewis  V.  Young,  E.  18S4,  M'Le- 
land,  113.  3  E.  &  Y.  1135.  MS. 
Gw.  8055.     13  Price,  394. 

*  Seeant^p.  51. 

'  Ante,  p.  430. 

'  Upon  general  prtndples  tithes 
are  due  of  ail  the  increase,  yearly 
arising  and  renewing  upon  the  land, 
or  from  profitable  animals  kept  upon 
the  land.  Still  the  law  of  tithes 
is  a  pontive  law,  and  the  same  law 
which  has  established  this  general 
rule  has  also  made  it  liable  to  excep- 
tions in  a  great  variety  of  cases :  and 
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Exemption  by  It  has  been  resolved  in  several  cases,  that  tares  or  vetdes 
ofure«!^ &c.^nt  ^^^  g^ass,  cut  and  given  green  to  cattle  of  the  pail  or  plough, 
^nTio'ed  r**^  ™*y  ^  discharged  from  the  payment  of  tithes  by  special  costom; 
hiufaudiy.         and  it  seems  that  such  a  custom  need  not  be  supported  by  an 

averment  of  a  deficiency  of  other  food  for  their  necessary  bus- 
tenance,  and  that  in  such  cases  it  is  sufficient  to  allege  a  want  of 
mecutotc  or  pasture  \  Thus,  in  one  of  the  cases  alluded  to,  a  pro- 
hibition was  prayed  to  a  libel,  *^  for  green  tares  eaten  before  they 
were  ripe,  and  for  the  tithes  of  the  herbage  of  dry  cattle,  &&"* 
As  to  the  green  tares  the  suggestion  was,  '^  that  in  the  said  parish 


it  teems  impossibley  without  having 
recourse  to  the  doctrine  of  divine 
right  to  tithesy  to  contend  that  the 
rule  and  the  exceptions  do  not  stand 
upon  precisely  the  same  legal  founda- 
tion. If  general  principles  can  prevail 
against  jucficial  decisions,  it  would, 
perhaps,  be  reasonable  to  inquire 
whether,  since  no  tithes  are  due  for 
the  agistment  of  husbandry  cattle,  any 
tithes  can  be  due  for  grass  and  other 
articles  cut  and  g^ven  green  to  such 
cattle;  for,  upon  principle,  it  can 
make  no  difference  whether  those  ar- 
ticles are  severed  by  the  scythe  or 
the  mouth  of  an  animal ;  and  more 
especially  as  it  was  determined  in  the 
priad|>a)  case,  that  when  they  are  cut 
£ti/t  green  fodder,  they  are  in  the  !»• 
ture  of  agbtment  tithe.  The  aigu- 
ments  of  the  plaintiff's  counsel,  which 
appear  to  have  influenced  the  opi- 
nion of  Lord  C.  B.  Alexander,  were 
founded  upon  ihe  cases  of  Selby  v. 
Bank,  E.  1701,  IS  Mod.  490.  1  E. 
&  Y.  640,  Knight  y.  Halsey,  H. 
1797,  2  Bot.  &  P.  17i.  7  T.  R.  S6, 
8  Bro.  P.  C.  SSS.  2  E.  &  Y.  488. 
Gw.  1531,-  and  Newman  v.  Moigato, 
E.  1808, 10  East,  5.  2  E.  fr  Y.  MS, 
Gw.  1645.    In  U»  first  case  which  is 


also  reported  in  1  Ld.  Raymond,  677. 
1  E.  &  Y.  641,  it  was  resolved,  that  a 
custom  to  be  discharged  of  coarse 
grass  mown  and  made  into  hai/  for 
vrinter  food  for  sheep,  was  a  mere 
prescription  in  rum  dedmando^  and 
void.  According  to  the  report  in  12 
Mod.  it  was  said  by  Holt,  C.  J.,  that 
**  hojf  b  titheable  before  it  is  seFcrai 
from  the  ground,"  and  also  "that 
your  subsequent  application  of  it, 
though  to  cattie  of  pail  and  plougb, 
shall  not  discharge  you  of  a  charge 
tp  which  you  are  liable  before  od  the 
mowing.*'  But  there  is  nothing  to 
that  effect  in  Lord  Raymond's  report 
In  the  other  cases  of  Knight  ▼.  Hal- 
sey and  Newman  v.  Morgan,  the  ar- 
gument, that  tithes  are  due  upon  se- 
Terance,  was  merely  applied  to  the  ^ 
termination  of  questions  as  to  the 
Hme  and  mode  of  tithing  snides 
where  tithe  was  admitted  to  be  doe. 
•  Perry  ▼.  Soame,  M.  15«8,  Cro. 
El.  139.  S.  C.  2  Leon.  87.  1  £  * 
Y.  96.  Meade  v.  Thurman,  H.  1635. 
Cro.  Car.  393.  1 E.  &  Y.  383.  Mesde 
▼.  Thurland,  S.  C.  1  Ro.  Abr.  650, 
4  E.  &  Y.  476.  Stone  v.  Peacock. 
H.  1672,  1  Freem.  72.    l  £.  &  ^' 
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they  had  not  sufficient  meadow  or  pasture  for  their  draught  cattle 
and  milch  kine,  and  in  consideration  thereof  they  had  used  time  out 
of  mind  to  pay  the  tenth  shock  of  their  ripe  tares ;  but  for  their  green 
tares,  which  were  eaten  before  they  were  ripe,  in  consideration 
that  they  gave  them  to  their  cattle,  they  had  used  to  be  discharged 
of  tithes  for  the  same.**^  As  to  the  first,  the  court  held  it  a  good 
surmise ;  and  Wray,  C  J.,  said,  "  the  matter  is  the  want  of  mea- 
dow and  pasture,  and  if  they  had  said  for  want  of  meadow  and  pas- 
ture, they  had  used  their  meadows  with  their  cattle,  and  for  so 
much  as  they  did  eat  to  pay  no  tithes,  it  had  been  good.^  Lord 
C.  B.  Richards,  however,  in  commenting  upon  this  case,  observes, 
that  it  does  not  appear  whether  the  tares  were  cut  and  given  to 
the  cattle  in  a  state  of  severance,  or  whether  they  were  agisted*. 
])ut  there  seems  to  be  no  ground  for  any  doubt  as  to  this  point ; 
for  it  is  distinctly  stated  by  both  Leonard  and  Croke,  that  the 
parishioners  ^^  gave  them  to  their  cattle  ^ ;  and  the  libel  in  the 
spiritual  court  was  expressly  for  ^^  green  tares  eaten  before  they 
were  ripe*",  and  for  "  the  herbage  of  dry  cattle^,  as  distinct  sub- 
jects of  demand ;  besides,  if  the  tares  had  been  agisted  they  would 
have  been  clearly  exempt  under  the  general  rule  of  law  which 
discharges  the  agistment  of  husbandry  cattle  from  the  payment  of 
tithes.  It  may  also  be  remarked,  that  it  is  contrary  to  the  general 
usages  of  husbandry  to  agist  cattle  upon  green  tares. 

But  a  custom  to  be  discharged  of  tithes  of  grass  made  into  hay  A  custom  hi 
for  winter  food  for  husbandry  cattle,  upon  a  suggestion  of  a  want  ^hmf^^&no 
of  sufficient  grass  to  maintain  them  in  winter,  is  clearly  void  in  f*"*^*'^  ^^^'^ 
law*». 

Where  land  is  sown  with  tares,  &c.,  and  the  produce  eaten  off  Where  knd  » 
by  husbandry  cattle,  it  has  been  held,  that  no  tithes  are  pay-  &^[^  agisted 
able ;  for  it  is  nothing  more  than  the  ^stment  of  the  cattle^        ^^  ^iS^^tittotHS 

*  See  Dormaa  v.  Sears,  H.  1819,  6     ed  ^  fodder '%  to  distinguish  it  from  ^"^ 
Price,  SS8.    5  E.  &  Y.  942.  upland  hay.  See  also,  Selby  v.  Clarke, 

*•  Webb  V.  Warner,  Cro.  Jac.  47.     Tr.  1701,  l  Ld.  Raym.  677.    1  E.  & 
1  E.  &  Y.  158.    It  may  be  proper  to     Y.  641.     Sdby  v.  Bank,  S.  C.  12 
observe,  with  f  cspecl  to  the  «  fodder  "     Mod.  496.    1  E.  &  Y.  640. 
of  which  tithes  were  demanded  in        *  Same's  case,  1  Rd.  Ab¥.  646.  pk 
this  case,  that  in  the  country  where     6.    Kneebon  t.  WooA«ett,  ift.  pi.  7,    • 
the  suit  originated,  fenny-hay  b  term- 
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4.  Headlands  and  Meres,  ob  Baulks,  in 

CoBN-FlKLDS. 

Principle  of  the  Headlands  and  butts,  and  meres  or  baulks,  which  are  strips  of 
heSJand  °  ^  grasB-laud  dividing  the  arable  lands  in  common  fields,  have  been 
meres,  or  baulks,  usually  referred  to  the  same  principle  of  discharge,  namely,  the 

encouragement  of  husbandry.  The  particular  ground  of  these 
discharges  is,  that  such  spaces  are  necessarily  left  for  the  turning 
of  the  plough,  and  ascert^ning  the  boundaries  of  the  land,  and 
are  parcel  of  the  arable  land,  which  pays  tithes  to  the  par- 
son :  and  the  impossibility  of  ploughing  the  land  if  they  vere 
not  left,  is  said  to  be  the  best  reason  of  the  case  in  the  Year- 
Book  ^,  where  a  custom  was  alleged  for  turning  the  plough  on  the 
adjacent  headland  of  another^. 
Headlands  Hay  growing  on  headlands  has  been  usually  considered  as  dis- 

exempt  must  be  charged  from  the  payment  of  tithes  by  the  general  law  ;  but  some 
only  large  q(  iI^q  authorities  seem  to  render  it  doubtftil,  whether  it  can  be 

enough  for  turn-  ^  •         *»  •  i 

ing  the  plough,  exempted  without  the  aid  of  a  special  custom.  It  should,  bow- 
fui,*fSe&CTsuch  ever,  be  observed,  that  it  seems  quite  dear,  that  such  an  exemp- 
an  exemption  is    ^^^  y^\  ^q^  extend  to  tithcs  of  com  or  Rrain,  and  that  in  the 

good  in  the  case  ,  ,  o         * 

of  hay  without  a  casc  of  hay,  whether  it  be  claimed  by  law  or  custom,  it  will 
a^eoje'  of'coni  merely  discharge  such  headlands  as  are  necessary  for  turning  the 
'^  \*  *2r^^^  ^*^^  plough,  and  are  only  large  enough  for  that  purpose :  some  of 

the  cases  will  be  found  to  turn  upon  these  distinctions.  As  to  the 
authorities,  the  first  is  an  anonymous  case  in  Lane^s  Reports  S 
where  it  is  laid  down,  ^^that  if  a  man  sue  in  the  Ecclesiastical  Court 
for  tithes  of  headlands,  the  defendant  may  have  a  prohibition; 
but  by  some,  he  ought  to  suggest,  that  they  are  small  headlands, 
and  that  there  is  a  custom  of  discharge,  in  consideration  that  die 
party  paid  tithes  in  kind  of  meadows.**^  The  next  authority  is  > 
passage  in  the  Second  Institute,  where  Lord  Coke  enumerates  the 
herbage  of  meres  and  baulks  amongst  the  things  which  are  6eed 

■  S2  Ed.  IV.  8.    This  custom  pre-  ing  the  plough, 
vails  almost  of  necessity  in  all  open  ^  See  Anon.  H.  1696>  Litt  Rep- 
common  fields ;  but  the  headlands  in  13.    1  £•  &  Y.  356. 
such  fields  usually  comprise  much  *  Hil.  1606, 1  E.  &  Y.  166. 
more  land  than  is  necessary  for  turn- 
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from  tithes  by  the  common  law  and  custom  of  the  reahn,  and  he 
cites  Baxter^s  case,  Hil.  8  Jac.  as  an  authority  for  that  purpose*. 
In  the  next  case,  where  there  was  a  libel  in  the  spiritual  court 
for  tithes  of  hay,  the  defendant  said,  that  the  hay  was  grow- 
ing upon  headlands  and  butts  in  corn-fields,  and  Yelverton  and 
Hutton,  who  were  in  the  court,  agreed  that  a  prohibition  should  go, 
for  the  defendant  is,  in  such  case,  discharged  of  necessity ;  for  they 
are  left  for  the  turning  of  the  plough,  and  are  parcel  of  the  plough- 
land  of  which  the  parson  has  tithes  of  com^.  In  another  case 
which  occurred  in  the  same  court  in  the  following  year,  the  plain- 
tiff suggested,  that  the  hay  was  growing  upon  green  sUps,  dools, 
and  headlands,  and  insisted  upon  two  distinct  grounds  of  dis- 
charge ;  first,  by  a  custom,  in  consideration  of  making  tithe-hay 
for  the  parson  in  a  certain  meadow ;  and  second^,  by  the  com- 
mon law^  The  court  held,  that  the  suggestion  was  bad,  because 
there  was  no  averment  that  the  hay  was  growing  on  the  headlands, 
but  that  the  consideration  of  making  the  hay  was  a  good  dis- 
charge ^.  In  the  next  case,  a  prohibition  was  prayed  on  a  sug- 
gestion of  a  custom  for  headlands  sown  with  com,  used  to  be  fed 
with  plough-cattle,  or  mowed  and  cut  for  that  purpose,  that  the 
^owners  shall  be  discharged  of  tithes ;  and  upon  this  custom  a  pro- 
hibition was  granted^.  But  it  is  to  be  observed,  that  this  sug- 
gestion was  for  com  grown  on  the  headlands,  which  is  distin- 
guishable firom  hay ;  and  the  exemption  was  not  claimed  so  much 
in  respect  of  the  place  where  the  com  was  grown,  as  the  purpose  to 
which  it  was  applied :  besidesi  as  it  has  been  observed  in  a  former 
part  of  this  work,  the  allegation  of  a  discharge  by  way  of  custom  does 
not  disprove  the  existence  of  such  a  discharge  at  the  common  law. 
In  a  subsequent  case,  it  appears,  that  a  prohibition  was  granted  to 
a  suit  for  tithes  of  headlands  upon  an  averment,  that  they  were 
not  larger  than  was  necessary  for  turning  the  plough  ^.     In  a 

*  2  Inst.  651,  658.  Cro.  Car.  393.    1  E.  &  Y.  383.    W. 

^  Anon.  Hil.  1626,  Litt.  Rq[>..13.  Jo.  357.    Meade  v.  Thurland,  S.  C. 

1  E.  &  Y.  5S6,  1  Ro.  Abr.  646. 

'  Wood  v.SymonSyM.  1637,  Hed.  '  Bird  v.  White,  E.  1640,  1  Ro. 

32.  147.      1  £.  &  Y.  359.  Abr.  646.  pL  19. 

^  Meade  y.  Thtirman,   H.  1635, 
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later  case,  on  a  bill  for  the  tithe  of  headlands,  the  defendntiB- 
sisted,  that  they  were  only  large  enough  to  turn  the  plough  upon, 
and  the  bill  was  diflmissed  %  In  two  other  cases,  mentioned  in 
Wood'*s  Decrees,  in  which  bills  were  filed  expressly  for  the  tithes 
of  hay  mown  from  the  hades,  baulks,  and  land^s  ends  in  certaio 
common  fields,  the  defendants  in  one  case  insisted,  that  no  tithes 
were  payable,  and  in  the  other,  that  no  tithes  had  ever  been  pud 
for  the  hay  growing  on  such  places,  which  were  left  in  the  commaB 
fields  for  the  convenience  of  ploughing ;  and  the  court,  as  it  ap- 
pears by  the  Decree-book,  did  not  compel  the  defendants  to  ac- 
count for  the  tithes  in  question^.  The  latest  case  on  the  subject 
seems  to  be  that  of  Bice  v.  Manning  ^.  There,  the  defendant  ad- 
mitted, that  he  had  cut  grass  from  the  headlands  ol  his  hmds  and 
made  it  into  hay,  but  that  he  did  not  set  out  nor  make  any  sa- 
tisfaction for  the  tithes,  because  no  tithes  were  due  by  law  fa 
such  grass,  the  quwtity  being  so  inconsiderable,  and  because  the 
plaintiff  had  often  refused  to  fetch  it  away  when  duly  set  out,  and 
had  notice  so  to  do.  The  court  dedaied,  that  the  plaintiff  las 
entitled  to  the  tithe-hay  of  the  grass  growing  on  the  headLuds 
in  the  parish ;  but,  as  he  had  waived  his  demand  againat  the  de- 
fendant, it  was  ordered  that  the  bill,  as  to  that  matter,  should  be 
dismissed  with  costs.  But  in  this  case  it  does  not  appear,  that 
there  was  any  allegation,  that  the  headlands  in  question  were  ne- 
cessary for  turning  the  plough ;  and  the  defendant  by  setting  oat 
the  tithes,  had  in  feet  admitted  the  plaintiff^s  claim.  Upon  the 
whole,  there  appears  to  be  a  preponderance  of  authority  in  &Toar 
of  the  doctrine,  that  hay  growing  on  headlands  which  are  only  large 
enough  to  turn  the  plough,  and  on  meres  and  baulks  for  dividiDg 
the  lands  is  discharged  from  tithes  by  the  conunon  law ;  but  the 
question  cannot  be  said  to  be  altogether  feee  from  doubt.  Hov- 
ever,  it  seems  quite  certain  that  such  an  exempti<m  is  good  by 
special  custom.    But  as  to  cam  and  grain  growing  on  headlands,  it 

*  Chapman  v.  Barlow,  M.  179^  andCoopevY.WiiKamMmAJXnsi, 

before  Pengelly,  C.  Q.  Helea,  CvtOf  4  Wood,  134.  in  noti9. 
and  Cofoyna,  Qaro«i«»  Buob.  19^.    1         ^  ^  1750^  gWQ(o4»^<^   ^^'^ 

E.  &  Y.  803.     Gw.  65T..  y.  IS2. 

^  Brassaly V.Williamson, Tr.  1726, 


SECT.  XI.]  THINGS  NOT   TITHKABLS.  46S 

appears  quite  clear  that  they  are  not  exempt  by  the  general 
law  \  The  difference  between  the  two  cases  seems  to  be,  that  in 
the  latter  case  the  production  of  the  com  shews  that  the  cultivation 
of  the  headlands  has  not  been  hindered  by  the  turning  of  the 
plough. 

*  Robinson  v.  Tunstall,  £.  1757,  2     1779,  4  Wood,  121, 
Wood,  4S6.  Haggard  v.  Hallows,  M. 
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SECTION  III. 

Bakings  of  Com,  Heath,  Fern,  and  Locks  of  WooL 

No  tithes  ore  No  tithes  shall  be  paid  of  rakings  of  corn.    But  this  b  tobe 

of  corn,  uni^     Understood  of  rakings  which  are  unayoidably  scattered  or  left  in 
th^  are  fraudu-   ^.jjg  ordinary  course  of  husbandry,  or,  as  it  is  said  in  the  books, 

minus  voluntarie  sparsce ;  for  if  the  com  be  scattered  purpoself, 

and  the  rakings  be  foul  and  covinous  in  order  to  de&aud  the  tithe 

Where  rakings     owner,  they  will  be  liable  to  the  payment  of  tithes  *.    It  should 

able,  they  will  be  howevcr  be  obscrved,  that  although  according  to  the  ancient  cases 

dOTied  fraudu-    jj.  j^^y  ^^^  ^jj^^^  tithes  are  payable  of  rakings  only  in  the  case  of 

fraud,  yet  the  main  ground  upon  which  they  are  exempted  is  tbe 
insignificance  of  their  value.   Thus,  in  a  case  recently  determined, 
it  was  held,  that  tithes  shall  be  paid  of  rakings,  where  there  is  so 
intentional  fraud,  if  by  the  mode  of  husbandry  adopted  by  the 
farmer,  the  quantity  left  on   the  ground  be   too  considerable. 
The  case  alluded  to  is  that  of  Glanvill  v.  Stacey  ^,  which  w 
an  action  of  debt  upon  the  statute  of  2  and  3  £dw.  VI.,  for 
duly  setting  out  the  tithe  of  barley  and  oats.    At  the  trial  a 
diet  was  found  for  the  plaintiff,  subject  to  the  opinion  of 
Court  of  King's  Bench  on  a  special  case,  by  which  it  appe 
that  according  to  the  usual  mode  of  harvesting  and  tithing  bai 


*  Anon.  H.  ISB7,  2  Leon.  70.  1 
£.&  Y.  91.  Lord  Howard  T.NicholSy 
cited  in  Perry  y.  Soam,  2  Leon.  27. 
Cro.  Eliz.  139.  1  £.  &  Y.  96.  Bird 
V.  Adamsy  Tr.  1589,  Anders.  199.  1 
£.  &  Y.  97.  Grysman  v.  Lewes,  M. 
1595, 1  We.  R^.  83.  141.  1  £.  & 
Y.  1 1 8.  Cro.  Eliz.  446.  Sherington 
V.  Fleetwood,  Tr.  1596,  Cro.  Eliz. 
475.  1  E.  &  Y.  192.  Johnson  r 
Awbrey,  E.  1599,  Cro.  Eliz.  660.  l 
E.  &  Y.  147.  Green  ▼.  Hun,  M. 
1 599,  Cro.  Eliz.  708.  1  £.  &  Y.  147. 
Purey  V.  Chauncey,  M.  1604,  Noy. 
15.    1  E.  &  Y.  159.    Pitt  y.  Harris, 


£.  1616,  1  Ro.  379.  1  £.  &  T.  S56. 
1  Ro.  Abr.  645.  Saunders  t.  Pui- 
mour,  Joyce  y.  P&rker,  I  Ro.  Abr. 
645.  pi.  11, 18, 13.  Fosse  T.  IHffker, 
M.  1616,  s  Bulstr.  848.  1  E.&Y. 
260.  Cicill  y.  Scott,  £.  1687,  Litt 
Rep.  31.  1  E.  &  Y.  557.  Pcteffir. 
Prideux,  M.  1673,  s  Keb.  851.  ss^' 
538.  487.     1  £.  &  Y.  500.  Adod.  M. 

1697. 1  Freem.  554. 1  E.  &  Y.  6S5. 
Gw.568.  Wolferttony.Bnigmton,Tr. 
1 746, 4  Wood,579.  GlanviU  y.  Stacef , 
K.  B.  1887, 6  Bam.  &  Cres.  543. 
^  May  1887,  6  Bam*  &  Cres.  545. 


SECT.  HI.]  TRrKCS  l^OT   TITHE ABLB.  465 

and  oats  in  the  parisfa,  the  crop  is  first  cut  by  the  scythe  into 
swaths,  which  women  and  children  then  collect  into  sheaves  by 
means  of  rales,  the  sheaves  are  next  bound  and  put  into  shocks, 
consisting  of  eight,  ten,  or  twelve  each,  and  then  the  tithing 
hnmediately  takes  place.  The  portion  of  the  crop  which  remains 
on  the  ground  after  this  process,  is  then  collected  into  rows  with 
large  rakes,  and  with  small  ones  into  bundles,  which  are  called 
wads,  and  these  ate  boimd  and  placed  togedier  in  heaps,  and 
afterwards  carried  by  the  farmer  to  the  mow.  After  the  carry- 
ing, there  is  generally  some  scattered  com  left  in  the  places  of 
the  heaps, -and  the  whole  field  is  then  raked  a  second  time  as 
before.  Both  the  first  and  second  rakings  are  carried  by  the 
farmer  to  the  mow,  and  treated  in  the  same  manner  as  the  rest  of 
the  crop.  After  the  two  rakings  have  taken  place,  and  not 
before,  the  gleaners  are  admitted,  and  cattle,  «heep,  geese,  &c. 
turned  into  the  field.  The  average  crop  per  acre  through  the 
parish,  including  both  the  tithe  and  what  was  collected  by  raking, 
'%8  thirty  bushels.     The  defendant  had  followed  the  usual  mode 

^rvesting;  but  it  was  stated  in  evidence  by  the  tithe  collec* 
^^(^^    in  his  opinion  the  quantity  of  com  left  on  the  ground 

^%j^    three  bushels  per  acre.     It  was  also  proved,  that  th9 
^^as  guilty  of  no  fi'aud,  and  that  no  more  rakings  were 
^ere  unavoidable  in  that  mode  of  husbandry.     Lord 
x  I,  Chief  Justice,  in  delivering  the  judgement  of  the 

court  erved,  that  the  several  authorities  bearing  upon  the 
question  which  had  been  cited  and  commented  upon  at  the  bar, 
were  very  numerous  and  not  very  consistent.  The  principle  that 
might  be  extracted  from  them  appeared  to  be,  that  for  small 
quantities,  involuntarily  left  in  the  process  of  caking,  tithe  shall 
not  be  payable;  but  it  is  otherwise  if  there  be  imy  particular 
fraud  or  intention  to  deprive  ti^e  parson  of  his  full  right.  His 
right  ia  to  the  tenth  part  et  the  com,  to  be  taken  generally^ 
when  it  comes  to  such  a  state  or  stage  that  he  may  see  that  he 
has  his  fidr  tenth.  In  the  case  before  the  court,  particular  fraud 
or  deceit  was  n^atived.  The  defendant  had  followed  the  prac- 
tice usual  in  the  parish.  But  it  appeared,  that  about  thirty 
bushels  of  barley  were  cdlected  by  the  first  raking,  and  three 
bushels  left  on  the  ground,  so  that  the  tithe  of  the  thirty  being 
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^  outy  the  pav90ii  would  Im^Q  an  elevwA  ptiC  ody,  and  not  i 

tenth;  and  thjs,  although  gic^t  ca;re  was  taken  in  mowing  nd 

raking  dean  for  the  Undii^  of  the  aheaTes.     And  the  court 

were  of  opinion,  that  a  oourae  of  harvestbg)  hy  whidi  «o larg^i 

portion  ia  not  subject^  to  the  tilhiig,  even  whoa  great  caieii 

^k^f  ^nd  1^  which,  consequ^nUj,  i^  much  torger  portion  may  be 

id^hdrawn,  if  the  pro^efp  be  leas  eareftdly  condncied,  opeiakeBii 

itielf  as  a  deceit,  and  pa^nof  be  auatained  at  law. 

The  proof  that         It  piaj  be  Stated,  then,  as  the  veoult  of  the  detenoinatiou  a 

^^f^  ihe  subject,  that  takings  are  not,  primA  facie,  titheabk,  andthn 

Enupontbe       ^  sufaiect  them,  to  thf  payment  of  tithea  it  moat  be  shewn tlut 

titM  owner*  '   ^  m  •    i 

tibey  a(re  friMidulent,  or  so  c^nsidmble  aa  to  be  in  effect  equiTsleDt 

tai^fieaud;  and  th^  in  sueh c»sea  the  onus  jvioboncK is upoo tke 

propiie^r  of  the  filjies  \ 

No  tithes  are  "fio  tithes  a|e  by  Iftw  payaUci  for  heath  or  fem^,  nor  of  lodsrf 

udfeni,  DoTof  wppl^;  a^ds  as  it  seems,  upon  the  same  ground  of  exempt  n 

locks  of  wool      ^i4*«„  p£  pQj^^  namely,  the  insignificance  of  their  value. 


•  Pitt  T.  Harrisy  £y  1616,  1  Ro.  WaU's  case,  |(«  l$76«  9Kd>.6S5.  I 

2f79.     1  E.  &  Y.  356,  £.  &  Y.  508. 

^  9  Inst  €Si.  4  Hen.  III.  Prynne*s        "  Antd^  347. 
Ree.  VoL  a.  Lib.  5.  C.  l,  p.  50.    Dr. 
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SECTION  IV. 

Of  the  Provisiotu  tf  the  Statute  ^  2  and  3  Ed.  VL  c*  13.^  concerning 
Tithe*  of  Barren,  Heath,  or  Waste  Ground. 

By  the  fifth  section  ef  the  statute  of  2  and  3  Ed.  VI.  c.  13,  for 
the  payment  of  tithes,  it  is  enacted  to  the  following  efiect; 
**  Provided  always,  and  be  it  enacted  by  authority  aforesaid^  that 
all  such  barren,  heath,  or  waste  ground,  other  than  such  as  be  dis- 
charged for  the  payment  of  tithes  by  act  of  parliomenty  which  be-r 
fore  this  time  have  lam  banren,  and  paid  no  tithes,  by  reason  of 
the  same  barrenness,  and  now  be,  or  hereafter  shall  be  improved 
and  converted  into  arable  ground  or  meadow,  shall  from  hence- 
forth, after  the  end  and  tenn  of  seven  years  next  after  such  im- 
provement fully  ended  and  determined,  pay  tithe  for  the  ecHm  and 
hay  growing  upon  the  same;  anything  in  this  act  to  the  contrary 
in  anywise  notwithfitandii^^ 

The  sixth  sf^ctieii  of  the  same  statute  also  ^oiitl^s  ihe  fofkm^^ 
ing  provigcf  ^  *'  Provided  always,  laii  be  it  enacted  by  the  Atitho- 
rity  aforesiud,  that  if  any  such  barfen,  waste,  or  heath  ground  has 
before  this  time  been  charged  with  £he  payment  of  any  tithes,  and 
that  the  same  be  hereafter  improved  ot  converted  into  araUe 
ground,  or  meadew  ^  that  th»  the  dwneif  or'  owners  thereof  shall,' 
during  tlie  seven  years  nest  foUowinj!;,.  from  a»d  iS^if  Ae  samfeP 
improvement,  pay  suclr  kind  cf  tithe  as  was  paid  for  the  satfafe 
before  the  said  improvement;  anything  in  ihis  act  to  the  contrary 
in  anywise  notwithstanding.^ 

These  clauses  or  provisos,  which  are  to  be  taken  in  connexion,,  General  open- 
appear  ta  have  two  distinet  objects.     The  fifth  section,  which  ek"^  of'the 
daekres  affirmatively  that  all  barren,  heathy  and  waste  gpoutad  shaH  f^y\  ^^ 
pay  tithe  of  com  Kadt  hay,  at  the  end  of  seven  years  after  iheir  htmg  toUnen, 
improvement',  pi^cnta  such  lands  ftota  beiftg  discharged  from  g^^ond. 
predial  tithes  by  implioation  under  the  terms  of  the  limitation  of 
forty  yearsy   presmbed  by  the  first  section  of  the  same  act. 
For  that  section,  which  is  penal  as  weU  as  remedial,  seems  to 

'  It   ir  remarked  by  Sir  (Anion     payment  only  of  tSth^  of  torn  afld 
Degge,  that  thif  proviso  direetk  the    hay  after  the  seven  yea^;  add  Che 
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[chap.  IX, 


For  the  encou- 
ragement of  hus- 
bandry the  st^ 
tute  exempts  all 
barren,  heath, 
and  waste 
ground,  for  the 
term  of  seven 
years  after  they 
have  been  im- 
proved. 


Such  tithes  are 
to  be  paid  during 
the  seven  years 
as  were  paid  be- 
fore the  im- 
proyemeot 


make  no  provision  for  the  payment  of  predial  tithes  of  knds  opoo 
which,  by  reason  of  their  barrenness,  no  such  tithes  could  possibly 
have  arisen  within  forty  years  next  before  the  passing  of  the 
statute  ^  But  it  is  universally  agreed,  that  the  clauses  in  ques- 
tion were  intended  principally  for  the  advancement  of  agricaltuie; 
and  that  all  barren,  heath,  or  waste  ground,  which  has  been  im- 
proved and  converted  into  arable  or  meadow,  is  thereby  exempted, 
for  the  term  of  seven  years  next  after  its  improvement,  fiom  tie 
payment  of  tithes  of  com  and  hay,  and  all  other  predial  articles, 
which  were  not  produced  upon  the  land  before  it  was  improred 
For,  although  there  are  no  express  words  of  discharge  in  tbe 
statute,  yet  by  reasonable  implication,  and  the  equitable  constru^ 
tion  of  the  act,  the  provisos  for  the  payment  of  tithes  of  corn  aod 
hay  after  the  seven  years^  and  for  the  payment  during  the  sevm 
years  of  such  tithes  as  had  been  paid  before  the  improTement, 
amount  to  a  discharge  during  that  period*'.     The  only  qoestioB 


next  clause  provides  for  the  payment 
of  Mich  tithes  only  as  were  paid  be- 
fore the  improvement  for  the  first 
seven  years  after  the  improvement, 
and  makes  no  provision  for  the  pay- 
ment of  any  other  tithes  than  com 
and  hay  after  Xbt  seven  years ;  and  it 
might  therefcgrj^seem  to  imply  a  dis- 
charge of  aU  ^fEhes  except  of  corn  and 
hay  after 'TDlf '/seven  years.    But  to 
this  he  answers,  that  there  being  seve- 
ral   laws,  both   statute  and  canon, 
made  for  the  due  payment  of  tithes, 
and  no  negative  words  in  this  statute, 
it  shall  not  abrogate  those  laws  to 
the  prejudice  of  the  church  by  impli- 
cation*    But  this  reasoning,  which 
has  been  adopted  by  a  modem  writer 
(Toiler,  163.),  although  it  undoubt- 
edly points  to  a  right  conclusion, 
seems  much  too  general,  for  it  in- 
terferes with  the  implied  discharge  of 
tithes   of  corn  and  hay  which  '^a 
created  by  the  same  statute.    The 


tme  reason  why  no  discharge  arisei 
by  implication,  after  the  teveo  jfstt^ 
for  any  dthes  which  were  paid  Ik- 
fore  the  seven  years,  seems  to  b^ 
that  such  a  discharge  u  not  withb 
the  principle  of  the  exemption  durio; 
the  seven  years,  namely,  the  improw- 
ment  of  husbandry. 

•  See  Butt  v.  Howard,  Tr.  18JI,4 
Bam.&Ald.6«.  3E.&Y.106I. 
Gw.  2030.  Lord  Mansfield  ?.  Clarke^ 
5  T.  R.  264.  2  E.  &  Y.  833.  ^^^ 
949.  Kinaston  v.  Garke,  5  T.  R. 
265.  2  E.  &  Y.  234.  Gw.  9fi0. 
Mitchell  ▼.  Walker,  E.  1795, 5  T.  R. 

260.      2  E.  &  Y.  372.     Gw.  1383. 

Hallewell  v.  Trappes^  Tr.  180(,  ^ 
New.  Bep.  173.  2  E.  &  Y.  55t 
Gw.  1639.  And  see  Russell  r.  P»^ 
ridge,  M.  1614,  MS.  Calth,  VoL  L 

422.     1  E.  &  Y.  236.     Gw.  870. 

*  2  Inst  656.  Pdles  v.  Ssondef- 
son^ M.  1558, Dy.  nab.  i^-*^- 
57.    Gw.  130. 
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here  to  be  considered,  is  what  sort  of  land  is  within  the  benefit  of 
the  exemption  conferred  by  the  statute  upon  barren,  heath,  or 
waste  ground  for  seven  years  after  it  has  been  converted  into 
arable  or  meadow. 

The  question  of  barrenness  within-  the  statute  is  properly  a  The  question 
matter  of  fact  to  be  tried  by  a  jury,  but  the  rules  by  which  that  barren  is  triable 
point  is  to  be  determined  fell  within  the  province  of  the  judge  •.  ^^^Jj^^^J^ 
And  in  this,  as  in  all  other  cases  wh^e  an  exemption  is  set  up  in  ^^^  Ues  upon 

«    -•  tbe  occupier* 

opposition  to  the  primi  facie  right  of  the  parson,  it  lies  upon  the 
occupier  to  prove  the  facts  which  are  requisite  to  shew  that  the 
land  is  barren  within  the  statute  ^. 
With  respect  to  the  rules  which  are  to  be  observed  in  determin-  Rules  laid  down 

1*  .  •  •  .I-      i_  i       i»   a1_      ^o' ^^ construo- 

ing  questions  of  exemption  ansmg  upon  this  branch  of  the  tionofthesu- 
statute,  it  seems  material  to  remark,  that  the  act  requires  that  the  |^^'°  ^^S^m 
land  for  which  an  exemption  is  claimed,  should  be  such  barren  of  barrenness, 
heath,  or  waste  ground,  as  had  paid  no  tithes  by  reason  of  its 
barrenness^  without  assigning  any  precise  or  definite  signification 
to  that  term  :  but,  as  in  speaking  of  the  tithes  to  be  produced  after 
the  improvement,  it  makes  no  mention  of  any  other  tithes  but  com 
and  hay,  and  expressly  directs  the  payment  of  such  tithes  as  were 
paid  before  the  improvement,  it  appears,  that  land  may  be 
barren  within  the  meaning  of  the  statute  without  being  absolutely 
unproductive^.  It  has,  however,  been  decided,  that  the  mere 
fact,  that  no  com  or  hay  was  grown  upon  the  land,  is  not  suffi- 
cient, unless  it  was  naturally  incapable  of  producing  those  articles ; 
and  that  tlie  nature  of  the  land,  in  respect  to  its  capacity  to  pro- 
duce a  crop  of  com  or  hay,  must  be  determined  by  the  means  re- 
quisite to  bring  it  into  a  proper  state  of  cultivation.  Thus,  if  land 
will  yield  a  crop  of  com  or  hay  by  ordinary  means,  as  by  being 
merely  ploughed,  or  by  levelling,  or  draining,  or  by  the  removal  of 
wood,  or  other  impediments  to  cultivation,  it  has  been  held  that 
it  is  not  barren  within  the  statute ;  but  if  it  be  in  its  nature  so 

*  Gawden  v.  Gilbert,  E.  1668,  l  Gw.  1716.     Lord  Selsea  v.  Powell, 

Wood,  89.     1  E.  &  Y.  476.    Kings-  Tr.  1815,  6  Taunt.  297.    3  E.  &  Y. 

mill  y.  Billingsley,  M.  1816,  3  Price,  714.    Gw.  1733. 

465.    3  E.  &  Y.  791.  *"  2  Inst.  655.    Pelles  v.  Saiinder- 

^  Warwick  v.  Collins,  H.  1814,  2  son,  M.  1558,  Dy.  170.  b.     1  E.  &  Y. 

M.   &   Sel.  349.      2   E.  &  Y.   682.       57, 
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sCerik  as  to  be  ineapable  of  pradnong  a  fiur  crop  wUioat  utn- 

ordinary  expense  in  mamiriiig,  U  it  irithin  the  bcae&t  d  de 

aet^ 

Definition  of  tiie      The  eaxliest  definition  of  the  tenna  ^^bairen,  heath,  erwirte 

bo^,  prWte    fST^^^^^'^^  i^  ^  be finmd  im  a  caae which  occurred  in  31  £li&  iboot 

tS'^m^''  thhrty  years  after  the  passing  of  the  statate.     It  is  AcnUd 

down,  that,  ^  barren  ground  is  understood,  fay  the  cifisasm  ai 
judgement  of  the  common  kw,  to  be  whereof  no  profit  sriMsor 
grows ;  and  that  ground  which  is  stubbed,  and  after  besn  either 
com  or  grain,'  is  not  barren.  Waaie  is  understood  such  gnnnd 
as  no  man  challenges  as  his  own,  or  no  man  can  tell  to  wlnnit 
certainly  belongs,  and  lies  unindoaed  and  unbounded  by  hedgeor 
ditch ;  but  the  ground  that  lies  inclosed  and  hedged  and  ditdied 
in  and  the  lord  known  is  no  waate  ground.  Heath  graoad  if  un- 
derstood that  ground  that  is  dispersed,  and  lies  at  cobuihb^ 
His  definition  of  waste  and  lutaA  graai^A  ooattribuftes  very  littk 
to  the  dh^ndation  of  the  sulgoct.  But  in  respect  to  ta/rren]ni 
Loid  Coke's  it  has  been  a^qpted  by  later  authorities.  Lord  Coke,  whoie  iflp 
inch  iMdi.         terprctatlOB  of  this  branch  of  the  statute  has  been  geacnOy  6L 

kwed,  speaking  oi  barren  ground,  says,  ^Bairan, — Terra  ikrilk 
em  vi  ierminij  est  terra  infcecimda  muUum  ferene  frudmk 

*  Tamier  w,  Kirkfaam,  M.  1 579,  Dy.  k  Y.  T94.  Stockwell  t.  'Terry,  IV. 
hi  Mug.  170.  b.  1  E.ft  Y.  81.  Qw,  1748,  l  Vm.  115.  2  £.  ft  Y.  Ut. 
81.    Abop.  H,  159^,  Dy,  in  Maig.    Gw.  829,    Hutchhmv^Bls^^U. 

170.  bu     1  £.  &  Y*  HS.     Ow.  166.      1780,  Ma  Gw.  1197.     4Woo<l,143. 

Sheriogton  y.  Fleetwood,  Tn  1596,  9  E.  *  Y.  l«90,    Byron  t.  U«^^ 

Cro.  £1.  475.    1  £,  &  Y.  132.    Gw,  Cane  1785,  MS.  Gw.  1394.   s  E.& 

189.    "Witt  y.  Buck,£.  1616,  1  E.  &  Y.  1337.     Jones  t.  Le  David,  H. 

Y.  254.    Gw.  1574.    Gawden  v.  Gil-  1791,  Eyre's  MSS.    3  E.  &  Y.  isei 

bert,  E.  1668,  1  Wood,  89.    1  E.  ^  Gw.  1336.    Warwick  v.  Colfifis,  H. 

Y.  47S.    Alcock  V.  Hilyard,  £.  1690^  1814,  2  Maul.  A  Sd.  349k   5  Mill* 

)W00d  979.    1E.&Y.563.    AlkQD.      &  M.  1^«     9  £•  ^  Y>  679.   6«. 

^.  ;697   1  Freeni.  334.    i  E.  &  Y.  1716. 17S0.    Lord  Seises  ▼.  Po**^ 

625.    Gw.  562.    Anon.  Tr.  1703,  8  Tr.  1815,  6  TaunL  297.    sE.^^- 

Ld^  ](^yIIV  991^    1  £,  &  Y.  654.  714,    Qw.  17^.     Ki9S«nsU  %  ^ 

lioff^  v.  Bonder,  Mt  ^703,  q  Mod,  lyn^^h^r,  JMU IS16,  ^  I^i^e,  46j.  s  I 

86.  96.    1  E.  &  Y.  657.    Qwkin  V,  8i  Y.  791. 

F^^MiG^hiyiW  T>v   17S^  2  Wood,  ^  Tanner  v.  KiH^lyui^  M.  I^^ 

1%4.    1  B.  &  Y.  772.    Beardmore  v.  %.  Wk  ^^9^^  17Q.  b.    \  6»&  Y*  *^* 

Gilbert,  H.  1723,  Bunb.  159.    1  ^.  Qw.  13^^  9, 
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Bttt  it  is  hot  only  n6  stiictl  j  takeii  in  this  ac^t^  but  hai  dab  a  tbat6 
restrained  sense.  For,  albeit,  it  doth  yield  some  firtiit,  yet  if  it  bid 
barren  land  quoad  agricuUutamy  as  to  tillage,  vbich  this  bnknch 
meant  to  advance,  it  is  widiin  this  act,  tot  albeit  banen  ground^ 
(as  to  tillf^$)  doth  pay  tithe  wool  and  lamb,  yet  is  it  within  thid 
act,  and  this  appears  by  the  next  proviso  in  this  act,  for  the  pay-^ 
ment  of  such  tithe,  &e.  But  yet  if  the  ground  be  not  apt  ioft 
tillage,  yet  if  it  be  not  eadpte  naturd  barren,  it  is  not  within  thirf 
act^  as  if  a  wood  be  stubbed  and  grubbed,  and  made  fit  fbr  the 
ploughj  and  emjddyed  thereunto,  yet  shall  it  pay  tithes  pre^ 
sently ;  fof  wood  gtdnnd  is  ierfa  fertUis  etfoecunda  *•  And  sd 
it  was  resolved,  Hil.  9  Jac.  by  the  whole  court  of  Common  Fleas. 
In  a  prohibitioiA,  between  Sharingtoh  and  Fleetwood,  for  tithes,  in 
Orwell^  in  the  county  of  Lancaster,  it  was  resolved,  that  if  marsh, 
meadow,'  or  other  lands,  for  not  cleansing  of  the  trenches  or  sewers, 
or  by  sudden  accident  or  inundation  of  waters,  be  surrounded,  of 
by  ill  husbandry  ol*  unprofitable  negligence  any  lands  become^ 
ovetrun  with  bushes,  furze,  whins,  and  briers,  yet  are  not  they  t^ 
any  of  them  said  to  be  barren  latid  within  this  statute ;  because  of 
their  own  nature  they  are  firuitfiil,  and  the  parson  shall  not  by  this 
act  be  hatred  of  his  tithes  by  the  ill  husbandry  or  negligence  of 
the  owner  or  possessor.^  ^ 

In  respect  to  heath  ground,  Lord  Coke  observes,  that  '^  in 
French  it  is  called  bruyere^  in  legal  Latin  brueraj  Regist.  2; 
In  Domesday  it  is  called  hruana^  Latini^  erixy  erica,  an  unprofit- 
able kind  of  ground,  but  wholly  barren ;  fbr  thereon  sheep  and 
beasts  will  browse,  &c.,  and  this  heath  cannot,  without  great  skill, 
charge,  and  industry  be  converted  to  tillage ;  this  is  within  the 
act.^^  As  to  waste  ground,  he  says,  **  it  is  called  vaattce  fundus, 
waste  ground,  because  it  lies  as  waste,  with  little  or  no  profit  to 
the  lo^  of  the  manor,  and  is  so  called  to  distinguish  it  firom  the 
residue  of  the  demesnes  in  the  lord^s  lands,  and  cannot  without 
great  charge  and  industry  be  improved  or  converted  to  tillage 

*  It  will  be  seen  that  ihk  doctrine;  a  crop  of  corn  without  manuring, 

that  wood-ground  is  terra  fertUitj  ir  ike  Stockwell  v.  I'eTty,  post.  47^. 
not  to  be  understood  of  wood-groimd        ^  2  Inst.  eSS. 
in  general,  but  only  of  ground  which         '  2  Inst.  656. 
upon  being  cleared  of  wood  will  beaf 
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being  «u^/6  no/tfrd  unprofitable,  and  being  converted  to  tiflage^ 
it  shall  pay  no  tithes  by  the  space  of  seren  years.*"  * 
tHietfaer  the  It  appears  by  diese  authorities,  that  the  statute  speaks  of  tfaree 

n^  naiwd  different  sorts  of  land,  vis.  barren,  heath,  and  waste  ground;  ind 
h^u^^  ^"^  ^  i»  observable,  that  the  doctrine  otsuApte  natur&sieriUsitv^ 
only.  plied  by  Lord  Coke,  and  the  judges,  in  the  early  case  before  le- 

ferred  to,  to  barren  land  only :  but  the  later  cases  do  not  seem  to 
recognise  any  such  distinction^* 
Principle  of  It  may  also  be  remarked,  that  the  doctrine  bid  down  by  Loid 

doctrine?  that  Cokc,  as  well  as  the  case^  which  he  cites  in  sopport  of  it^seeDs 
w  drar^^^^^  to  proceed  upon  the  principle,  that  the  wood  ground,  marsh,  and 
grubbing  up  Other  lands  which  he  describes  as  being  in  their  nature  profitable, 
within  the  st*.  had  become  unproductive  by  accident,  or  through  the  bad  bus- 
^"^  bandry  or  unprofitable  negligence  of  the  owner*     This  ob8enr^ 

tion  seems  very  material  with  reference  to  the  question,  which  will 
be  hereafter  noticed,  whether  lands  gained  by  embankment  6od 
the  sea  are  barren  within  the  meaning  of  the  statute.  The  caie 
Lands  nataraliy  dted  by  Lord  Coke  is  also  reported  by  Croke.  Accordii^  to  this 
tiroTed  merely  report,  the  doctrine  adopted  by  Lord  Coke  was  laid  down  by 
Sibbtn'"'''  Popli«ni  Chief  Justice,  to  the  following  efiect :—"  If  land  be 
wood  are  not  ovcrflown  with  water,  and  afterwards  gained  by  industry,  tithes 
lute,  but  lands  shall  presently  be  paid  thereof,  although  it  had  been  oyerfiown 
gJl^JiTfoT^  time  whereof,  &c.  So,  if  land  be  fiill  of  thorns  and  bushes,  from 
or  other  indut-    time  whcreof,  &c.  and  it  is  grubbed  up  and  made  meadow,  or 

tnous  meant  are  . 

exempt  for  KTCB  arable  land,  tithes  shall  be  presently  paid  thereof,  notwithstsno- 
^^^*  ing  the  statute  2  Ed.  VI.  for  those  lands  of  their  own  nstme 

were  not  barren,  but  by  negligence  or  ill  husbandry  became  so. 
And  the  statute  does  not  intend  that  tithes  shall  not  be  paid  within 
seven  years  after  the  manurance,  &c^  but  of  such  land,  whicb 
was  merely  barren,  and  made  good  by  foldage,  or  other  indus- 
trious means,^  and  this  is  said  to  have  been  agreed  to  by  the  other 
judges, 
land  which  wOl       Th^  cases  last  referred  to  seem  to  be  the  foundation  of  tbe 


produce  a  crop 


■  S  Inst.  ese.  the  statute,  ought  to  be  m^P^  m^ 

^  See  Witt  y.  Buck,  £.  1616,  9  iterilu. 

Bulstr.  165.    1  E.  &  Y.  854,  where  '  Sherington   y.   Fleetwood,  Tr. 

it  is  said  to  have  been  laid  down  by  1596,  Cro.  £1.  475.     1  E.  &  Y.  l^^ 

Coke,  C.  J.  that  heath-ground,  within  Gw.  189. 
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doocrine,  that  land  is  not  within  the  benefit  of  the  statute  un-  merely  hy  the 

less  it  is  9U&pte  naturd  aterUU ;  and  that  land  which  is  naturally  ^\a  to'coiti- 

of  8  good  qoaUty,  and  is  brought  into  cultivation,  and  improved  ^^^^ 

merely  by  the  removal  of  what  are  termed  accidental  impedi-  luuy  expense  id 

ments  to  tillage,  as  wood  and  water,  and  made  to  produce  com  of  potrnve 

and  hay  without  the  application  of  positiTe  means,  that  is  to  ™^^r*^f^^ 

say,  by  something  added  to  the  substance  of  the  soil,  at  an  u  not  within  the 

extraordinary  expense,  as  dung,  or  other  manure,  by  which  the 

naiure  of  the  soil  is  altered  and  improved,  is  not  barren  within 

the  intention  of  the  statute.    T^s  doctrine  which,  it  is  to  be  ob^ 

served,  excludes  all  improvements  eflfected  merely  by  laboury 

whatever   may  be  the  expense  attending  such  improvements, 

except,  perhaps,  under  very  special  circumstances  %  has  been 

adopted  in  many  later  cases'^.     Thus,  in  the  case  of  Witt  v. 

Buck^,  which  is  a  leading  authority  on  the  subject,  the  rule, 

that  land  within  the  statute  ought  to  be  eudpte  naiurA  aterUiSy 

was  ftilly  recognized;  and  the  whole  court  agreed,  that  barren 

land  is  such  ground  as  will  not  bear  com  of  itself,  without  very 

great  cost)  or  the  extraordinary  manuring  of  it 

In  the  case  of  Stockwell  v.  Terry  ^,  before  Lord  Hardwicke,  Doctrine  of 
an  exemption  under  the  statute  was  claimed  for  land  which  had  iq  reapecttTthc 
been  a  common  field  for  sheep,  horses,  and  cows,  and  overgrown  ^^^1^^°  ^f 
with  bushes  and  fiirxe,  and  had  produced  no  tithes  but  calves,  cooverted  into 
milk,  and  wool;  and  which,  as  the  defendant  by  his  answer  ad- 
mitted, produced  considerable  crops  of  com  without  any  extraor- 
dinary expense  by  dung  or  other  manure,  but  which  he  insisted 
was  exempt  on  account  of  the  extraordinary  expense  incurred  by 
him  in  ploughing  and  cleansing  it  *•    Lord  Hardwicke,  in  giving 
judgement,  said,  *^  In  this  case  a  sound  discretion  should  be  used ; 


*  As  to  dus  point  see  Byron  v.  ^  For  the  authoritiM  see  ant^  p. 

Lamb,  1785,  MS.  Gw.  1394,  3  £•  ft  470,  note  *. 

Y.  1SS7,  and  S.  C.  cited  in  Jones  v.  '  £.  1616, 3  Bolstr.  165.     1  £.  & 

Le  David,  H.  1791,  Eyre's  MS.    S  Y.854. 

£.  &  Y.  156S.  .  Gw.  1336.  post.  477.  *  Tr.  174S,  1  Vcs.  115.    S  E.  ft  Y. 

Hatchins  v.  Manghan,  H.  17S0,  Gw.  US.    Gw.  8S7. 

1197.    3  £.  &  Y.  1890.  .  4  Wood,  *  See  Lib.  Reg.  Fol.  491.  A.  D. 

143,     Kingsmill  v.  BiUingsley,   M.  1747. 
1816,  3  Price,.465.     3  £.&  Y.  791.  > 
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foTy  by  too  Btriet  a  oonstructioii,  the  eoiut  migtit  brmg  s  bonhen 

upon  the  party  improving,  which  would  also  tend  to  iinpoTensli 

the  church ;  for  by  these  improTements  Hvings  are  made  better; 

and  though  the  present  incumbent  were  not  capable  of  tithes  fijr 

seven  years,  yet  after  that  the  profit  will  be  increased.    On  the 

other  hand,  it  will  greatly  prejudice  the  incumbent,  to  call  kid 

to  some  degree  fertile,  barren  land;  Ibr  he  will  thereby  be  depcir- 

ed  of  his  tithes.    I  must  be  guided  by  the  determinatiofls  made 

on  the  act,  all  which  hare  been  agreeable  to  Lofd  Cokeys  cm^ 

ment,  3  Inst  655.  where  the  rulii  laid  down  is,  if  land  is  in  itt 

own  nature  so  barren  as  not  to  be  proper  for  Agriculture  slier  it 

is  improved,  it  shaU  not  pay  tithe ;  but  if  in  its  own  nature  it  ii 

fit  for  tillage,  but  by  reason  of  wood  or  other  acddentsl  dmm- 

stance,  it  was  not  turned  into  tillage  befoire ;  upon  tile  taUdg 

away  that  accidental  cireumstance,  it  shaD  pay  tithes  presentlj 

The  expense  of   oa  being  tumcd  to  tillage  $  for  the  a<;t  does  not  consider  tiie  ex- 

kl^iftotiUage   pou^y  Ixu  that,  you  may  by  possiUlity  be  pidd,  aa  by  tiie  timber, 

"^^J^b^    underwood,  &c.     But  tf  afterwards  this  land  will  not  produce 

wood.  unless  dunged  or  cimlhed,  the  court  has  considered  this  as  eri- 

dence  of  its  being  barren  in  its  own  nature,  not  pcoper  for  e«m 

widiont  additional  imprsrrement.    It  is  admitted  that  this  hn! 

produced  three  crops  of  com,  without  any  thing  but  plooghmg; 

butobjectad,  that  chalking  will  be  necessary;  ttid  so  it  may  in  the 

course  of  common  hnsbandry.    But  the  question  ie,  what  wat  fl^ 

cessary  for  the  first  crop  ?    The  way  of  arguing  for  the  defendant, 

would  throw  the  expense  upon  the  first  seven  years,  whereas  the 

benefit  is  to  continue  tmt  ever.    Thene  is  an  expense  m  gaining 

land  from  die  sea;  yet  no  seven  years  allowed,  though  overflovn 

The  expense  of    tisse  out  of  mind  ;  because  the  b^efit  is  lastmg ;  but,  if  anaddi- 

ren  Luidu  to  be  tioual  expcnsc  is  ucccssary  to  make  it  produce  the  first  crop,  seven 

^!tft^  yeato  ahaU  be  allowed' ;   it  is  admitted,  that  tUs  land  is  not 

ycv't  crop.        barren,  and  there  is  much  land  winch  can  neither  be  adled  fiint- 

ftd  nor  barren  that  pays  tidies.^    By  this  it  appears,  that  Lord 

•  TMsdoctriae,  m  to  the expease  &  &  Y.  679.     Gw.    1716.  i?^ 

ofthefint  crop,  has  been  iiMdques-»  post.  48a     3uM  hyfm  expndf^ 

tioned    bf   Lord  Btteubctfoiiah  in  cogoued  by  Lord  C.  B.  Eftt,  md 

Warwick  ▼.  Collins,  H.  1814, 8  itaoL  tito  Court  of  fikdwquer  in  ionef  r. 

Si  Sel.  949.    5  Maul  &  SeL  166.    8  Lefia7idrpoit.>p.  478^ 
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Hardwickt  was  of  opinion,  that  if  land,  formerly  wo^d  land, 
require  manuring  to  bring  it  into  a  proper  state  of  cultivation,  it  is 
within  the  benefit  of  the  act ;  and  that  the  mere  fact  that  the  land 
has  produced  wood,  is  not,  as  Lord  Coke  seems  to  suppose*, 
conclusive  evidence  that  it  is  of  itself  sufficiently  fertile  to  pro- 
duce a  crop  of  com  or  hay. 

The  cases  relating  to  the  exemption  of  fen  and  marshrlands  Fen  and  mwali 
newly  embanked  and  drained,  lands  newly  acquired  firom  the  seas,  embukied  and 
and  derelict  lands,  or  lands  firom  which  the  sea  has  wholly  to-  ^j^^^^^^^uM 
tired,  have  been  considered  as  analogous  to  the  case  of  wood-land  ^''°°>  ^  f?.*^ 
converted  mto  arable,  or  meadow,  because  the  water  is  said  to  the  ttatute  if 
be  merely  an  accidental  obstacle  to  cultivation ;  and  if  such  land  cr^  without  * 
be  naturally  of  a  productive  quality,  and  capable  of  being  brought  ™^<u^* 
into  a  proper  state  of  cultivation,  merely  by  embankment  and 
drainage,  without  any  extraordinary  expense  in  manuring,  it  is 
not  barren  within  the  statute,  and  the  mere  expense  of  draining  it  is 
wboUy  disr^prded^.    The  Court  of  Exdbequer,  in  one  of  the 
eases  which  have  been  just  referred  to,  directed  an  issue  to  try 
whether  lands  which  had  hem  immemoiially  subject  to  be  over* 
flowed  by  the  sea,  were  naturally  barren  grounds,  and  compce* 
bended  within  the  statute  or  not^. 

But  lands  which,  strictly  speaking,  have  been  gained  from  the  Whether  land 
sea,  seem  to  be  distinguishable  firom  fen  or  marsh-ground  inundated  fr^^  theieib 
by  neglect  of  drainage,  salt-marahes  occasionally  overflowed  by  high  ^^'^  ^ 
tides,  and  derelict  lands ;  for  where  land  has  been  constantly  sub. 
ject  to  the  lapse  of  the  sea-water  firom  time  immemorial,  it  cannot 
be  said  to  fiiU  within  the  reasoning  of  Lord  Coke  and  the  other 
eaily  authorities,  which  ia  expressly  applied  to  lands  which  are 


^  9  Intt  ^56. 

^  9  Intt  639.  Aaan.  H.  1596,  Dj. 
in  Marg.  170.  b.    1  £.  &  Y.  lis. 

Gw.    166.     Moo,  43Qk      ShOMIgtOII 

T«  FkoiWQodt  Tr.  I59a»  Ceo.  Eliz. 
475.  1  B.  fr  Y.  1S2.  Guv  lasu 
Witt  V.  BiKkft  &  1616,  I  £»  fr  Y. 
954«  Gw,  ia74^  Gsvdcn  ir.  Oft* 
bert,  £.  1668, 1  Wood,  S9.  1  £.  & 
Y.  476.    Alcock  V.  Hilyard,  £.  1690^ 


}  Wood,  979.  lE.  ftY.  569.  Han- 
kin  T.  Fothemgham,  TV.  17S1,  s 
Wood,  1S4.  l£.ftY.  772.  Jones 
V.  I4ft  Dim4  HL  I7ai,  Bjfe't  MSS. 
3  &  &  Y.  1368*  Gvw  1»6.  Wv<> 
widiT. GoUiif,  aManL&6d.M9w 
a MlnL  ft: SeL  166»  2EL&Y.679U 
€ha  itiCL  nao. 
"*  G«rdB&▼•Gfltat,ailprik^ 
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supposed  to  have  become  too  wet  for  cuItiTatioii  by  acdde&t,  or 
through  the  negligence  of  the  owners  *. 

But  the  courts,  in  estimating  the  expenses  of  improToncAt 
which  have  been  made  the  criterion  of  barrenness  within  the  sti- 
to^tlke  into*"  *^*®*  ^^^  sometimes  take  into  consideration  the  extraordinary  I*- 

coDsidention 


In  determining 
the  question  of 
barrenness,  the 


eztrtordinaiy 
expenses  of  £0. 
boier  in  improv- 
ing the  land. 


hour  which  has  been  employed  in  bringing  land  into  a  fit  sUte  of 
cultivation.  Thus,  in  a  case^  in  which  it  appeared  that  the 
ground,  before  it  was  improved,  was  covered  with  fiine,  and  so 
rugged  as  to  require  to  be  levelled  before  it  could  be  ploughed; 
the  Court  of  Exchequer  directed  an  issue  to  try,  *^  whether  the 
lands  were  of  such  a  nature  as,  exclusively  of  the  labour  and  ex- 
pense of  clearing  the  same  from  furze  or  whins,  and  prepariag  the 
same  for  ploughing,  necessarily  required  extraordinary  expense  of 
liming  and  manuring,  or  labour^  to  bring  them  into  a  proper 
state  of  cultivation.  It  is  observable,  that  in  the  issue  directed 
in  this  case,  which  is  the  latest  decision  under  the  statute,  the 
labour  required  to  improve  ths  land  was  considered  one  of  the 
tests  of  barrenness,  but  the  preparing  of  the  land  for  ploughing, 
which  must  have  constituted  the  principal  part  of  the  labour,  was 
excluded  from  the  consideration  of  the  jury. 

In  another  case  in  the  same  court*^,  where  an  exemption  was 
claimed  under  the  statute,  and  the  evidence  was  contradictory 
upon  the  point,  whether  the  land,  which  was  moor-ground,  in  the 
county  of  Northumberland,  required  to  be  pared,  burned,  and  limed) 
or  manured,  or  to  be  pared,  burned,  and  dunged,  or  soUed,  in  an  ei- 
traordinary  manner,  and  at  an  extraordinary  expense,  in  order  to 
procure  a  crop  of  com ;  the  court  ordered  the  bill  to  be  retained 
for  a  limited  period,  with  liberty  for  the  plaintifls  in  the  mean 
time  to  bring  an  action  upon  the  statute  for  the  recovery  of  the 
tithes  in  question ;  and  a  verdict  having  been  afterwards  found 
for  the  defendant  in  such  action,  the  bill  was  dismissed  with  costs. 


•  The  case  of  l/Titt  v.  Buck,  E. 
1616,  S  Bolatr.  165.  lEScY.  934. 
S.  C.  1  Ro.  Rqi.  354.  Gw.  1574,  is  a 
decision,  that  lands  wholly  gained 
from  the  sea  are  not  within  the  sta- 
tute ;  but  see  Lord  C.  B.  Eyre's  ob- 
servations upon  this  point,  in  Jones  v. 


Le  David,  post.  479. 

k  Kingsmill  v.  Billingsley,  BL 1816, 
i  Price,  465.    3  £.  &  Y.  791. 

'  Hutchtns  V.  Manghan,  H.  1780. 
MS.  Gw.  1 197.  9  £.  &  Y.  129a  4 
Wood,  143. 
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It  is  material  to  observe,  that  in  this  case,  it  appeared  that  from 
the  exposed  situation  of  the  ground,  com  could  not  be  grown  with- 
out first  incurring  the  expense  of  erecting  stone-walls  to  protect  it 
from  the  severity  of  the  climate ;  and  great  stress  was  laid  upon 
that  circumstance  by  the  court  ^. 

In  the  case  of  Byron  v.  Lamb*',  decided  by  Eyre,  B.,  sitting 
for  the  Lord  Chancellor,  where  it  appeared  by  the  evidence,  that 
a  close  of  land  occupied  by  the  defendant,  had,  for  several  years, 
been  boggy  and  covered  with  rushes,  and  in  the  first  two  years 
after  it  was  improved,  was  incapable  of  producing  a  good  crop 
without  very  extraordinary  expense  in  stubbing,  draining,  plough- 
ing, liming,  and  manuring ;  and  that  in  one  of  the  years  for  which 
tithe  was  demanded,  cattle  could  not  go  on  the  land  without  being 
lost ;  and  that  when  drained,  ploughed,  and  sown,  the  land  could 
not  be  harrowed  by  cattle,  but  by  men  only ;  and  that  the  crops 
could  not,  under  a  period  of  twenty  years,  compensate  for  die  ex- 
pense ;  the  court  held  this  to  be  clearly  barren  land  within  die 
statute.  This  case  is  not  very  clearly  reported,  but  it  appears, 
that  the  judgement  of  the  court  was  materially  influenced  by  the 
fact,  that  there  was  a  large  bank  to  be  levelled,  before  die  idough 
could  go  upon  it^. 

The  next  case  of  Jones  v.  Le  David'  is  extremely  worthy  at  Rulei  hid  down 
attention.     There,  the  land  for  which  the  exempdon  was  claimed  £yre  m  resJ^t 
had  formerly  been  an  open  common,  which,  in  the  year  17^9  was  *f  Slt^T'*?**" 
inclosed  and  converted  into  tillage.     One  end  of  it  was  wet,  and 
there  was  a  considerable  expense  incurred  in  dnuning,  as  well  as 
in  inclosing.     It  was  partly  sown  with  oats,  and  without  any  ma- 
nure produced  a  fine,  strong,  luxuriant  crop.     In  the  autumn  of 
the  same  year  it  was  limed  and  sown  with  wheat,  and  produced  « 
reasonably  good  crop.    Lord  Chief  Baron  Eyre,  after  stating  the 
above  facts,  observed,  that  the  testimony  of  the  witnesses  on  bodi 
sides  di£fered  go  much  as  to  the  quality,  condition,  and  value  of 
the  ground  before  the  inelosure,  that  it  would  be  difficult  to  ex-* 
tract  from  the  evidence  any  fiict  respecting  those  particulars,  upon 

*  See  Jones  ▼.  Le  Darid,  infnL  *  See  Jones  ▼•  Le  Dayid^  inftft, 

^  MS.  Gw.  L594.      3  £.  &  Y.         ^  H.  1791,Eyre's  BfS&  8  B.  ft  Y. 
1S87.  1368.     Qw.  15S6* 
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wUch  ih^  court  oouU  idy;  bat  that  it  w«a  not ntCMuiy  to tbs 

deciflioii  of  the  que«tioii,  that  the  conditioii,.  quality,  and  vidne  of 

the  gromidv  thoiild  be  more.'diatiiictly  known,  and  that  the  ueiits 

of  the  cause  would  then  be  reduced  to  the  diovt  question,  whether 

land  capable  of  producing  a  crop  of  com  without  extnmiinutj 

expense  in  tillage,  is  protected  bj  tho  statute  of  2  and  3  £dw.  VI.? 

And  the  court  must  say,  as  Lord  Hardwicke  Mid  in  the  caw 

of  Stockwdl  Y.  Terry,  they  must  be  guided  1^  the  determinsdom 

made  on  the  act,  all  which  had  been  agreeable  to  Lord  CM$ 

eommenty  2  Inst.  66&,  where  the  rule  laid  down  is,  if  famd  k  in 

its  own  nature  so  barren  as  not  to  be  proper  Cor  agricultare  ate 

it  is  improred,  it  shall  not  pay  tithe;  but,  if  hi  if»  own  nature  it 

is  fit  for  tillage,  but,  by  reason  of  wood  or  other  acddeHtal  cir- 

eumstanoes  it  was  not  turned  into  tillage,  it  shall  pay  tithe  pce- 

LordHard-       scAtly  on  being  tumed  to  tillage*  Lord  Hardwicke  in  that  esse  sup- 

^fu  Uieezp^  poses  that  the  question,  whether  land  is  in  its  own  nature  so  bsr- 

b^^iteiira'   ven  as  not  to  be  proper  for  agriculture,  would  be  to  be  detenaiiMd 

of  Uurrenneis,  is  by  the  aiBwer  to  another  que8tioD,-^what  was  neccflsaiy  to  the 

'^tu^^t?    firat  OOP?    A  doubt  had  been  e«p«««d,  hom  whence  Lord 

thetubject.        HMdwidce  ejected  hia  doefrine.    1£ mdpte  nmturS siermshe 

the  true  definition  of  barren  in  the  statute.  Lord  Hardwidor's 
doctrine  is  founded  on  the  TCfy  nature  of  the  thing;.  If  land  will 
bear  a  crop  of  com  without  expense  in  tillage,  it  mmat  be  dedan 
that  this  land  is  not  suipie  naiurA  ^i&riiig.  InetosmoiaesBes- 
tial  in  some  situations  to  the  enjoyment  in  sevendty>  without  bdng 
essential  to  the  fiertilitj.  Draining  may  be  a  great  improyeaenty 
and.  may  render  land  mete  productive  whieh  wovU  be  prodnctive 
withanftit*  It  is  not,  ibeiefore,  becanae  a  great eaqienso  b  in- 
cumd>  by  indasiag  and  draining  land  withont  more^  that  loeh 
kad  slmU.  be  proteeted  by  the  statute.  If  a  piece  of  the  huMl  hi 
qosstifln  had  htea  staked  out  and  inchMed  with  a  teaqionry  finesflf 
rod  hndles,.  tbew  wsa  no  rsaaoBi  to  beEoTe^  that  it  wpaid  not  htve 

paodneed  eora^  if  phwghed  and  sowed;  or  hay,  if  the  gasfhsd 
heaBileft  to  gmw  ok.  it^  Thia  indoamoey  thciefiiwij  was  but  a  licia 
dhanga  o£  tho  mode  eC  ooenpation.  If  the  statute  had  psoviM, 
that  in  att  casaa  land  emiverted  into  ardUe  ground  or  mesdow, 
diall  be  discharged  of  the  tilhe  of  com  or  hay  growing  theiees 


&r  seve*  ye«i«»  libiB  land  might  have  btcn  diidiaiged:  hatj 
when  land  of  a  certain  description  only  ia  to  be  diachaiged,  the 
proper  inquiiy  ia,  whether  the  land  sought  to  be  ^scharged  ia  of 
that  deaoription ;  and  as  to  the  haid,  which  ia  the  subject  of  tbia 
biU»  it  waa  so  satiafiKtorily  proved  by  Lord  Hardwicke'a  criterion 
not  to  be  of  that  deseriptioBy  that  the  court  were  obliged  to  say 
dhat  the  Lwd  in  question  waa  not  protected  by  the  statute.  The 
nature  of  die  ease  before  die  court  did  not  require  them  to  enter 
into  a  particular  oonsideration  of  the  authorities  in  the  hooka  fiom 
the  oaae  of  Stoekvell  ▼.  Teziy  upwards  to  the  first  determinatioii 
that  waa  made  upon  the  statute.  The  Lord  Chief  Baron  thenob- 
aerred^  ^^with  leg/ad  to  two  more  modem  cases,  that  of  ByvoB  v. 
Lanb  ^  in  the  Court  of  Chancery,  which  waa  deteimiaed  fay  me, 
flittii^  for  the  Chancellor,  and  the  case  of  the  Balbeck  ladoaorein 
Northumberland  1^  which  waa  in  tbia  court,  we  do  net  meaa  ta 
queation  eidier  of  thoae  decisions.  In  the  first  case,  there  was  a 
laotge  bank  to  be  thrown  down  before  the  plough  could  go  upon 
it :  in  the  latter  case,  horn  the  exposed  situation  of  the  grosmd, 
ne  OQxn  eouldgiow  thorewitkout  first  incurring  the  expense  of  stone^ 
walla  to  protect  it  firom  the  severity  of  the  climate*  These  were 
eapenaea  necesawy  to  die  first  crap;  the  ground  eonld  not  have 
been  made  to  ptoduce  die  first  crop  widiout  diem;  these  expenaea 
weoe  n^oie  essealial  to  give  ftrtility  to  tlie  soil  than  manure.  I 
wUl  add^  that  we  do  not  moi^  te  oonchide  ourselves  from  oob« 
slniiii^  diiastatiste  very  liberaUy  ia  odier  cases  that  may  arise,  as 
fiff  aa  we  can  dto  it  conaislendy,  I  wUl  not  say,  vritb  all  die  deter- 
miiiations  upon  the  statute^  but  wiah  die  prineiple  upon  which 
thoae  dsteininationB  were  fiMmikds  A»  teone  of  dK»e  detenai- 
nadema  ia  povdcohvv  in  d»e  case  of  lapd  newly  gained  iiom  die 
8|a  ^ ;  if  diat  detfrmiaation  oan  be  supported  at  all,  it  must  be  by 
odierieaaoBa  diaadiosa  assigned,  in  the  boidc;  if  sudi  land  ia  not 
psetoeted,  iimnst  be»  beeanaa  it  ia  net  within  the  deaeriptioB  ift 
the  Btalwto,  beeauae  it  ia  n^her  banren,  aov  waste,  nor  headi- 
giem^.  but  ffaena  the  mmacnt  of  its  esdatence  aa  land,  is  ftrdle,. 
iackaed,  and  capable  ef  tillage,  and  therefore  of  a  descriptioH 

^  Am^  477.  -  ^  The  case  here  aHuded  to  Beemt 

"»  Httt<4iWF.  y,  IfnuglwPi  H»  iratV    tp^ha MBtt  v.  Bu€k«  aot^  476,  a.  ^ 

ante,  476. 
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vUcli  the  particularity  of  the  statute  cannot  attadi  npon.^   Ai 

account  was  decreed  widi  costs. 
Doctrine  laid  The  case  of  Warwick  v.  Collins  ^  is  deserving  of  attendon  as  s 

dera  case  in  the  determination  in  which  the  doctrine  of  natural  barrenness  was 
b'Jwertto^Uic  ^5*™^  *®  •"*  extent,  which,  it  may  be  presumed,  was  never  an- 
qoaiities  of  bar-    tidpatcd  by  the  judffes  who  first  narrowed  the  principle  and  opera- 

ren  land  within        .-,  7       ,.  ,       .  -,,.-.       , 

ihe  futute.         tion  of  the  statute,  by  the  mtroduction  of  the  distinction  betirecB 

knd  which  is  converted  into  arable  and  meadow  by  the  addilka 
of  dung  or  other  manure,  and  land  which  is  brought  into  de 
same  state  by  the  removal  of  wood,  water,  and  other  impedimeBti 
to  cultivation.  This  case  came  before  the  King's  Bench,  in  the  yeir 
1814  and  1816,  under  the  following  ciicmnstances*  At  the  trial 
of  an  action  of  debt  on  the  statute  of  3  and  3  Ed.  VI.,  fw  not 
setting  out  tithes  of  barley  and  oats,  before  Wood,  Baron,  at  die 
assises  for  Cumberland,  the  plaintiffs  proved,  that  the  land  oa 
which  the  com  grew  was  part  of  a  forest  newly  enclosed,  and 
before  it  was  cultivated  had  growing  upon  it  fiirse  and  fam, 
and  a  small  quantity  of  heath*  The  defendant,  in  preparing  the 
land  for  the  first  crop,  ploughed  it  three  times,  and  harrowed  it 
nine  times.  The  first  year's  crop  was  middling.  In  the  next 
year  there  was  a  better  crop  from  caoly  one  ploughing,  and  without 
any  manure.  It  was  proved  that  if  the  land  had  been  broken  up, 
without  liming  or  manuring,  it  would  not  have  produced  acropirerth 
seed  and  labour.  The  learned  judge,  after  reading  and  eomnoit- 
ing  upon  the  construction  of  the  clauses  of  the  statute,  tcdd  the 
jury,  that  if  they,  laying  out  of  their  calculation  the  ezpensea  of 
indosbg  and  clearing  away  the  fiirse  and  fem,  thought  the  land, 
after  being  cleared  «o  as  to  be  jAoughed,  was  in  its  own  nature  so 
fiertile,  that  if  it  had  been  ploughed  and  sown,  it  would  of  itsd^ 
without  liming,  manuring,  and  tilling,  have  produced  a  crop 
worth  more  than  the  expense  of  ploughing,  sowing,  and  reapuv* 
then  it  was  his  opinion  that  it  was  not  exempt,  jmd  their  veidiet 
should  be  for  the  plaintiff;  but  if  they  thought  it  would  not  have 
produced  such  a  crop  without  liming,  manuring,  or  tillage,  tlm 
it  was  exempt,  and  their  verdict  ought  to  be  fisr  the  defendant 
The  jury  found  a  verdict  for  the  defimdant    A  new  trial  was 

*  M.  1814,  S  Maul.  &  Sd.  549.     ft  T.  679.     GW«  1716.  17iO. 
Tr.  1816,  5  Blaul.  &  Sel.  166.    S  £• 
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granted  by  the  Court  of  King^s  Bench  upon  the  ground,  that 
neither  the  words  of  the  statute,  nor  the  comment  upon  it,  nor  a 
yiew  of  the  adjudged  cases  *,  would  warrant  such  a  rule  of  law  as 
had  been  laid  down  at  the  trial  of  the  cause,  and  that  the  point  to 
which  the  attention  of  the  jury  ought  to  have  been  directed  was, 
whether  the  land  was  of  such  a  nature  as  to  require  extraordinaiy 
expense  either  in  manure  or  labour,  to  bring  it  into  a  proper  state 
of  cnhiTation.  The  cause  was  tried  a  second  time  before 
Richards,  Baron,  when  nearly  the  same  evidence  was  given  as 
on  the  former  occasion.  The  learned  judge,  as  to  the  law,  merely 
referred  to  the  judgment  of  the  Court  of  King^s  Bench,  upon  the 
application  for  a  new  trial ;  and  a  verdict  was  again  fotmd  for  the 
defendant.  This  verdict  was  also  set  aside,  and  a  new  trial 
by  Lord  EUenborough,  Chief  Justice,  Holroyd,  and 


*  Lord  EUenborough,  adverting  to 
the  doctrine  of  Sherington  ▼.  Fleet- 
wood, Cro.  BL  475,  that  land  im- 
proved by^foldage  or  other  indiM- 
triouft  means"  is  within  the  statute, 
18  reported  to  have  said:  ''Folding 
was  not  then  ordinary  husbandry;  at 
that  time  there  was  great  difficulty  in 
keeping  sheep  through  the  winter: 
other  industrious  means  must  be  con- 
strued, odier  means  of  improvement 
not  in  ordinaty  use,  and  oat  of  the 
common  process  of  husbandly."  But 
as  this  statement  respecting  sheep  is 
opposed  to  all  historical  evidence, 
there  seems  to  be  no  foundation  for 
putting  so  narrow  a  construction 
upon  the  case  hi  question.  The  ao» 
curacy  of  the  report  in  i  Ves.  115,  of 
the  case  of  Stockwell  ▼.  Teny,  before 
Lord  Hardwicke,  was  also  questioned 
by  Lord  EUenborough,  upon  the 
ground  that  it  was  incredible  that 
the  wood  land,  of  which  tithes  were 
demanded  in  that  case,  could  have 
produced  three  crops  of  com  without 

VOL.  I. 


any  manure  at  all.  But  as  to  this,  it 
should  be  observed,  that  upon  refer- 
ing  to  the  Register's  book,  1 747,  fol. 
491,  it  distincUy  appears,  that  no  ma- 
nure whatever  had  been  used.  The 
defendant,  in  his  answer,  admitted, 
"  that  such  crops  were  produced  with' 
out  any  extraordinary  expense  by  dung 
or  other  nutnure,^*  but  he  stated,  that 
<*  besides  the  expense  of  cleansing 
the  gronnd,  he  had  been  at  above 
four  shillings  per  acre  extraordinary 
expense  in  ploughing  the  same, 
over  and  above  the  common  expense 
of  ploughing  the  same  land " ;  he 
then  denied  that  the  crop  was  pro- 
duced *  without  any  extraordinary 
expense  in  ofeofutf^  the  land.**  Lord 
EUenborough  also  expressed  an  opi* 
nion,  that  land  within  the  statute 
ought  to  be  «  absolutely  or  positively 
barren,"  whereas  the  sixth  section 
clearly  shews  that  the  statute  applies 
to  land  which  is  comparatheiy  baiv 
ren. 

I  I 
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Abbott,  Justices,  against  the  opinion  of  Mr.  Jottioe  Baykj. 

The  discussion  upon  the  second  argument  in  the  Kings's  Bench 

turned  principally   upon  the  question,  whether  the  grett  coet 

of  the  lime,  which  in  this  instance  was  fetched  from  a  distasce 

of  forty  miles,  ought  to  be  considered  such  an  extnoidiiuiy 

expense,  as  to  bring  the  land  within  the  meaning  and  benefit 

of  the  statute.     The  plaintiff  ^s  counsel  contended  that  die  jmy 

ought  not  to  have  entered  into  nice  calculations  of  the  ezpeme  of 

procuring  lime;  and  they  said,  that  the  uae  of  lime  was  only  a 

mode  of  clearing  the  land,  the  effect  of  it  being  merdy  to  ittKrof 

the  mass  and  int^uments,  and  to  dissolve  the  vq^ble  mttter; 

and,  therefore,  it  was  not  used  on  account  of  the  banennefisofdie 

soil,  but  merely  for  the  purpose  of  removing  incidental  obstnc- 

tions  and  incumbrances.    The  judges  delivered  their  opimoBi 

seriatim.     Lord  Ellenborough,  and  Abbott  and  Holioyd,  Jv- 

tices,   thought,  that  the  extraordinary  expense  of  fetching  the 

Doctrine  of        Hmc  ought  not  to  be  take;i  into  the  account ;  and  Lord  EUes- 

b^rouSandMr.  ^orough  and  Mr.  Justice  Holroydwere  of  opinion,  that  the  object 

Justice  Hoiroyd,  unj  effect  of  the  lime  was  to  pulverise  the  hard  masses  of  enth, 

not  fertilize  the    and  to  neutralize  the  acids  in  the  land,  which  were  to  be  con- 

l^YM^iuwu'^  sidered  as  accidental  impediments  to  the  natural  fertihty  ofthe 

dental  obstacles    g^j]  3^^  ^},g^  f\^Q  ^^jsc  was,  therefore,  within  the  principle  of  the 

to  cultivation.  '  '  '  r         r 

determinations,  that  land  which  could  be  made  to  produce  a  cMf 

of  com  or  hay  merely  by  grubbing  up  wood,  and  by  dninige, 

without  any  manure,  is  not  within  the  statute.     It  was  also  said 

by  Lord  Ellenborough,  that  there  was  a  laxity  of  expresrion  Ib 

the  term  *^  expense^  made  use  of  in  the  former  judgement,  and 

that ''  expenditure  ''^  would  have  been  the  more  correct  pbnse, 

Opinion  of  Mr.    ''expense*"  denoting  something  of  a  pecuniary  natoie.   Hi 

ai*toThe  mvL    Justice  Bayley,  in  the  course  of  his  argument,  observed,  "  We 

"*"  ^^^A^'^    ^^  ^^^  ^  inquire,  why  the  land  has  lain  in  an  unprodnetiw 

•tatutc  state ;  and,  if  we  find  that  it  is  on  accoont  of  Ae  ezCntoriinaij 

expense  attending  its  cultivation,  then  I  think  the  land  may  ^ 
deemed  barren  within  the  meaning  of  the  statute,  and  entitled  to 
the  statutable  exemption.  Lord  Coke  speaks  of  *  great  cbaige 
and  industry,"  and  Lord  Hardwicke  of  '  expense."  SheringtoB 
V.  Fleetwood,  and  such  like  cases,  establish  this,  that  in  the 
inquiry  whether  the  land  be  barren,  you  are  not  to  take  into  con- 
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the  necessary  expense  incused  in  removing  fortuitous 
obstructions,  as  water,  stones,  &c.,  or,  in  other  words,  that  which 
is  done  to  reduce  the  Und  into  a  fit  state  to  be  cultivated ;  after 
which  all  expenses  necessary  to  bring  the  land  into  a  productive 
state  shall  be  taken  into  the  account.  Now,  in  this  case,  if,  as  it 
has  been  said,  the  lime  was  used  for  the  purpose  of  removing 
obstructions,  and  not  of  cultivation,  the  question  might  have  been 
distinctly  put  to  and  answered  by  the  witnesses.  I  cannot  suppose 
but  that  the  jury  understood  the  purpose,  and  that  it  was  for  the 
cultivation  of  the  land.*"  He  was  also  of  opinion,  that  the 
distance  of  the  lime  pits  ought  to  be  taken  into  consideration;  and 
that  if  land  cannot  be  brought  into  a  state  of  productiveness  with- 
out an  extraordinary  pecuniary  expense,  it  is  within  the  statute. 
And  after  making  a  comparison  between  the  expense  of  cultivating 
the  land  in  question,  and  the  value  of  the  produce,  he  observed, 
that  the  fanner  would  not  begin  to  be  reimbursed  his  expenses 
imtil  the  fifth  year,  and  that  this  was  precisely  the  tuise  which  the 
legislature  contemplated  as  being  entitled  to  exemption,  in  order 
to  enable  the  speculator  to  go  through  with  the  undertaking ; 
and  that  the  land  was  strictly  within  the  meaning  of  the  legisla- 
ture ;  that  is,  land  which,  by  reason  of  its  barrenness,  was  out  of  the 
ordinary  readi  of  cultivation.  And,  at  all  events,  he  should 
hesitate  to  say,  thai  twelve  persons,  who  were  acquainted  with  the 
mode  of  cultivation  of  the  country  in  which  the  dispute  arose, 
had  arrived  at  a  wrong  conclusion  on  such  a  point* 

The  case  of  Lord  Selsea  v.  Powell  %  in  the  Court  of  Common  Barren  Und  hdd 
Pleas,  was  determined  in  the  interval  between  the  two  aiguments  !^^'^^rl*" 
in  the  Court  of  King's  Bench,  which  have  been  just  mentioned.  ^"^O'  expend. 
This  was  an  action  of  debt  on  the  statute  for  not  setting  out 
tithes,  tried  before  Mr.  Baron  Wood.  It  appeared,  that  the  lands, 
which  were  alleged  to  be  barren,  had  immediately  before  their  im- 
provement been  covered  with  underwood,  and  that  the  value  of 
the  wood  was  not  Bu£Scient  to  repay  the  expen9e  of  grubbing  it  up. 
Some  part,  of  the  land  had  been  manured  with  chalk  raised  from 
the  same  land,  but  the  principal  part  of  the  crops  was  obtained 

■  Tr.  1815,  6  Taunt  297.    2  E.  &  Y.  714.    Gw.  1733. 
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without  the  application  of  chalk  or  any  other  mamire.  The  judge 
left  the  case  to  the  jury,  according  to  the  rule  laid  down  by  the 
Court  of  King's  Bench  in  their  first  judgement,  in  the  case  of  War- 
rick V.  Collins.  A  verdict  having  been  found  for  the  defendant,  an 
application  was  made  for  a  new  trial,  upon  the  ground  of  misdiiec- 
tion,  but  the  court  held,  that  the  case  had  been  properly  left  to  the 
jury,  and  that  the  proper  inquiry  was,  whether  the  land  was  of  aach 
a  nature  as  required  extraordinary  expense.  The  latest  dedsioD 
seems  to  be  the  case  of  Kingsmill  v.  BiUingsley  *,  which  hai  been 
already  referred  to  in  noticing  the  cases  in  which  the  expense 
of  labour  has  been  admitted  as  a  criterion  of  barren  land^. 
Lands  which  It  is  Said  by  Sir  Simon  Degge,  that  if  lands  were  barroi,  beath, 

joyed  the  benefit  ^^  wastc  gTouud,  at  the  time  of  the  making  of  the  act,  and  were 

cMnot'hil"e  It  a   ^P'^^^*  ^^^  ^^9  o'  ^^E^^  ^^^  ^^^^  *he  benefit  of  the  exenp- 
lecond  Ume.        tion,  and  afterwards  return  to  their  barrenness,  the  owner  of  such 

lands  shall  not  have  the  same  benefit  a  second  time,  upon  a  second 
improvement  ^. 
The  statute  does  It  is  obscrvable,  that  the  statute  expressly  directs,  that 
with^ith«  after  ^^^^  shall  be  paid  after  seven  years  of  all  barren,  heath,  or  waste 
which  wT'^di  P^^^^j  "  <>*«f  th«n  such  as  be  discharged  firom  the  payment  of 
charged  before  tithcs  by  <ict  of  parliafnent^ ;  from  which  it  might  be  infcndi 
went.  ^™^*"       Aat  the  owners  of  lands,  which  are  discharged  firom  tithes  by 

prescription,  real  composition,  &c.  would  be  compelled  to  pay  tithes 

of  their  improved  lands  at  the  end  of  seven  years.    But  there 

seems  to  be  no  discharge  from  tithes  which  is  not  preserved  and 

confirmed  by  the  next  preceding  clause  of  the  same  act,  as  veO  as 

by  the  statute  of  32  H.  VIII.  c.  ^.^. 

The  question  The  question  whether  land  is  barren  or  not  within  the  mean* 

barren^must  be    ™8  ^^  ^^^  Statute  csnuot  be  determined  by  the  judges  of  the 

tried  at  the  com-  ecclesiastical  couTts,  but  must  be  tried  by  the  commou  Uiw.  And  if 

mon  law.  ^ 

on  a  trial  in  prohibition  it  be  found  that  the  land  is  not  binen, 
and  after  a  consultation  has  been  awarded,  the  spiritual  court  should 
proceed  contrary  to  the  verdict,  a  prohibition  will  be  granted  ^ 

•  M.  1S16,  3  Price,  465.    3  E.  &        ^  Ibid. 

Y.  791.    Gw.  1815.  *  Anon.  E.  1661,  1  Keb.  9S5.  i 

«•  Antd,  p.  476.  E.  &  Y.  435.    Owen's  case,  E.  l68'» 

*  l^egge,  P.  S.  C.  19.  .    s  Show.  195.     l  E.  &  Y.  539. 
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Bat  a  prohiUtion  will  not  be  granted  upon  a  suggestion  of  A  defence  that 
barren  land,  unless  it  has  been  first  pleaded  in  the  spiritual  mutt  be  pleaded 
court  *.     And  the  suggestion  ought  to  be  proved  within  six  J.°  Jjf  JSd'lh** 
months,  according  to  the  provisions  of  the  fourteenth  section  of  •ugge«tion 

1  #.  ^        «  ««.  -n  <■    «**  w  proved  within 

the  statute  of  2  and  3  Ed.  VI.  ^.  dx  months. 

•  Cookflon's  case,  M.  16^2,  l  Keb.  Cas.  in  Cb.  186.     5  E.  &  Y.  1201. 

SS7.      1  £.  &  Y.  438.     Horner  v.  Stroud  v.  Hoskins,H.  1630,  Cro.  Car. 

Bonner,  M.  1703,  6  Mod.  86.  96.     1  208.      1  E.  &  Y.  572.     Thomas  v. 

E.  &  Y.  657.  Giflbrd,  H.  1679,  S  Show.  92.    1  £• 

^  Bullock  V.  Wood,  1584,  Choice  &  Y.  526. 
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SECTION  V. 

Of  the  GUhe  Land  of  the  Parsonage  or  Vicarage,  and  in  wKai  casa 

it  is  exempt  from  the  payment  of  Tithes. 

DeBnitionof  th«  Glebe,  as  it  is  defined  by  the  canonists,  is,  Terra  in  qua  cm- 
qwiitic*  of  g^  ««/i^  do8  ecclesiiBK  And  in  this  respect  the  common  law  agrees 
^^  mth  the  ecclesiastical  law :  for,  by  the  common  law,  the  po«es. 

sions  of  the  church  are  considered  as  the  endowment  of  the  choich, 
and  the  incumbents  accounted  as  tenants  in  dower  **.  But  it 
seems,  that  glebe  land,  properly  so  called,  can  only  consist  of  sucb 
land  as  belongs  to  the  church  ratione  fu/ndationis  vet  dotatiormj 
that  is  to  say,  land  which  formed  part  of  the  original  dowry  of  the 
church  at  the  time  of  its  foundation ;  and  consequently  the  pri- 
vileges enjoyed  by  ecclesiastical  persons  in  respect  of  the  posses- 
sions of  their  churches,  are  strictly  confined  to  such  ancient  glebe- 
land,  and  will  not  extend  to  lands  which  have  been  annexed  to  t 
church  at  any  later  period.  And  this,  which  appears  to  have 
been  the  ancient  rule  of  the  common  law,  is  confirmed  by  the 
words  of  the  statute  o(  Articuli  Cleri^. 

Every  church  is,  of  common  right,  entitled  to  house  and  ^ebe: 
and  the  assignment  of  these  was  of  such  absolute  necessity,  tbt 
without  them  no  church  could  be  regularly  consecrated ;  and,  pro- 
perly, no  rectory  can  be  without  glebe.  And  therefore  it  vas 
said  by  Hobart,  that  if  a  man  lease  his  rectory,  excepting  the 
glebe,  the  exception  is  void,  for  no  rectory  can  be  without  glebe **. 
A  rectory  may,  nevertheless,  subsist  without  glebe ;  for  it  is  a  se- 
veral possession,  and  the  parson  might  have  alienated  it  from 
the  church  absolutely,  or  transferred  it  by  endowment  to  the  n- 

■  Lyndw.  De  ecclesiis  eedificandis,  quibas  dim  ecdesi«  sunt  dotstae, 

cap.  Licet  verbo,  gleba.  yult  tamen  districtiones  fieri  in  poses- 

k  3  Inst.  6S7.    S  Bulstr.  S79.  sionibus  de  novo  a  penonb  ecdesias- 

^  See    2   Inst.    627.     Degge,  P.  ticis  acquisitis."    Art.  Cier.  cap-  9. 

'   2.  C.  11.   **  Placet  domino  r^  quod         '  Mabie's  case,  M.  1621,  Windi. 

de  caetero  distnctioneB  fiant  hujus-  23.    1  £.  &  Y.  325.    Gibs.  Cod.  Tit 

modi,  nee  in  via  regia,  nee  in  feodis,  Glebe. 
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carage ;  and  it  is  not  necessary  to  shew>  that  a  rectory  has  glebe, 
for  the  law  will  intend  that  every  rectory  has  glebe  belonging  to  it  *• 

The  fee  simple  of  the  glebe  of  parsonages  presentative  and  vi*^  The  fee  simple 

.     .       ,  ....  1     .  ^         .     .  A  of  the  glebe  of 

carages  is  m  abeyance,  that  is,  it  exists  only  in  contemplation  oi  panonages  prc^ 
law**.    According  to  Lord  Coke,  "  This  was  provided  by  the  pro-  ^"J^^/jn 
vidence  and  wisdom  of  the  law,  for  that  the  parson  and  vicar  have  ibeyanoeb 
curam  animarum,  and  were  bound  to  celebrate  divine  service 
and  administer  the  sacraments,  and  therefore  no  act  of  the  prede- 
cessor should  make  a  discontinuance,  to  take  away  the  entry  of  the 
successor,  whereby  he  should  be  destitute  of  maintenance  in  the 
mean  time.^^     But  the  glebe  of  parsonages  impropriate  is  not 
distinguishable  from  other  temporal  inheritances. 

But  after  induction  to  a  parsonage  presentative,  or  vicarage,  the  After  md«etbn 
freehold  of  the  glebe  is  in  the  parson,  or  vicar,  but  with  these  li*  the  giebe^uin 
mitations :  1.  They  cannot  alienate,  nor  lease  their  irlebe-land  for  ^^  P*^"  ^' 

•^  '  ^  ®  vicir,  under  eer- 

a  longer  period  than  twenty-one  years  or  three  lives,  even  with  tain  remictimu, 
the  consent  of  the  patron  and  ordinary,  since  the  statute  of  13 
Elis.  c.  10.^.  2.  They  could  not  exchange  with  the  like  consent. 
But  now,  by  the  statute  of  55  Geo.  III.  c.  147.,  incumbents  may, 
by  deed,  with  the  consent  of  the  patron  and  ordinary,  convey  their 
parsonage,  or  glebe-house,  glebe-lands,  &c.,  to  any  person  or  corpora- 
tion in  exchange  for  other  houses  or  lands  under  certain  conditions 
and  limitations  therein  mentioned.  3.  They  cannot  commit  waste  ^ 


*  Edgar  v.  Sorrel,  Tr.  1629,  MS. 
Bridg.  100.  153.  1  £.  &  Y.  369. 
Gw.  435. 

^  Co,  Liu  341.  a.  b.  348.  a,  b. 
S48.a. 

'  Co.  Lit.  341.  a.  However,  a 
parson  or  vicar,  for  the  benefit  of  the 
church  and  his  successor,  has,  in  some 
cases,  a  fee  simple  qualified;  but  as 
to  any^  act  to  the  prejudice  of  his 
successors,  in  many  cases  he  has  in  ef- 
fect only  an  estate  for  life.    Ibid. 

*  Co.  Lit.  343.  a.  See  the  next 
Chapter  under  the  head  of  Leases  ". 

*  Co.  Lit.  341.  a.  3  Inst.  S04. 
Liford's  case,  11  Co.  49.  Jones  ▼. 
Hill,  3  Lev.  268.    Bishop  of  Salis- 


bury's case,  Oodb.  859.  Butithasbeen 
determined  that  waste  does  not  lie 
for  working  mkies  already  opened  in 
the  glebe.  See  the  Countess  of  Rut- 
land's case,  Lev.  107.  Jefierson 
V.  Bishop  of  Durham,  1  Bos.  dt 
PuL  120.  129.  Wither  t.  Dean, 
&c.  of  Winchester^  3  Merivale's 
Rep.  421.  Knight  y.  Mosely,  Amb. 
176.  Strachy  v.  Francis^  2  Atk. 
217.  Knowl  v.  Harvey,  3  Bulstr.  158. 
2  Ro.  Ab.  813.  Lord  Rutland  ▼. 
Green,  i  Keb.  557.  Vin.  Ab.  Tit  Di- 
lapidations. Raddiffev.  Doyley,  2 
T.  R.  630.  Carth.  244.  Young  v. 
Munby,  4  Maul,  ft  Selw.  183.  Hos- 
kins  V.  Featherston,  2  Bro.  C.  C.  553, 
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Incumbent 
dying  may  iiu* 
pofe  of  growing 
cropg. 

But  it  is  other- 
wise if  he  resiffn 
orbedepri^ 

Glebe  land  in 
the  hands  of  the 
panon  or  vicar 
it  exempt  from 
the  payment  of 
tithes. 


Common  appur- 
tenant to  gld)e. 

A  vicar  by  the 
special  terms  of 
his  endowment 
may  be  entitled 
to  tithes  of  the 
parson's  glebe. 


So,  €  convernf, 
the  vicar  may  be 
bound  to  pay 


By  the  sixth  sectiim  of  the  statate  of  28  Hen.  VIII.  c.  11^ 
any  incumbent  may,  by  his  will,  dispose  of  the  crops  gioving  on 
his  glebe  at  the  time  of  his  death.  Bat  if  he  resign  or  be  deprived 
before  harvest,  it  seems  that  the  com  growing  on  the  gldie  shall 
belong  to  bis  successor  ^ 

Of  common  right,  ancient  glebe-lands,  when  they  are  in  tlie 
hands  of  the  parson,  shall  pay  no  tithes  to  the  vicar  of  the  nm 
church,  although  the  vicar  should  be  endowed  generally  with 
the  tithes  of  all  the  land  in  the  parish :  nor  shall  glebe,  wliikt 
it  is  in  the  hands  of  the  vicar,  pay  any  tithes  to  the  panon; 
quia  ecclesia  decimas  eccle^Ue  solvei'e  non  debet^.  And  this  pii- 
vilege  extends  to  a  right  of  common  appurtenant  to  the  glebe'. 

But  glebe-land  may  be  charged  with  tithes  by  an  express  and 
particular  charge.  Thus,  a  vicar  may  be  endowed,  by  express 
words,  with  tithes  of  the  glebe  of  the  parsonage,  or  may  be  en- 
titled to  such  tithes  by  prescription  or  usages  of  payment;  and  in 
such  case  the  parson  himself  shall  pay  tithes  to  the  vicar  ^. 

So,  on  the  other  hand,  by  the  special  tenns.of  the  endowment, 
the  vicar  may  be  bound  to  pay  tithes  of  his  glebe  to  the  parson ;  and 


Herring  v.  Dean  and  Chapter  of  St. 
Pftnl's,  1  Wils.  10.  S  Swanst.  493. 
^Ro.Abr.  813.  11  Co.  49.  a.  Liford's 
case.  Degge,P.  l.C.8.  Stat.  17  Geo. 
III.  c.  53.  concerning  dilnpidations. 

•  Degge,  p.  2.  C.  9.    toller,  16. 

^  SS  Hen.  VIII.  Bro.  Dismes,  17. 
1  E.  &  Y.  51.  Btinco  v.  Barksdale, 
E.  1 597,  Cro.  Eliz.  479.  578.  1  E.  & 
Y.  134.  Gw.  197.  Greisley'fl  case, 
cited  ibid.  Humfrey's  case,  E.  1597, 
1  Rol.  Abr.  6BS.  K.  1.  4  £.  &  Y. 
889.  Anon.H.  1607,  Noy.  132.  1 
£.  &  Y.  172.  Anon.  H.  11  Jac  1 
Rol.  Abr.  655.  Harris  v.  Cotton,  H. 
1616, 1  Bro.  &  Gold.  69.  1  E.&  Y. 
260.  Poole  Y.  Reynolds,  M.  1621, 
Winch.  2.  1E.&Y.  322.  Walrish 
V.  Cropton,  H.  1631,  Ceel/s  Rep. 
MS.  30.     1  E.  &  Y.  373.     Gw.  470. 


Streaton  ▼.  Downes,  TV.  1690,  MS. 
Gw.  586.  1  B.  fr  Y.  568.  Biitoo 
▼.  HoUb,  Tr.  1729,  Ktx.  Gib.  78.  « 
E.  &  Y.  8.  Gw.  1613.  And  lee 
Saunders  v.  Ryall,  H.  1692,  DwIiTj 
MS.  129.  1  E.  &  Y.  570.  Gw.  5S7. 
But  the  decision  of  the  two  Bartws 
in  this  case,  that  tibe  vicar  was  es- 
tided  to  tithes  of  com  sown  on  the 
glebe  by  the  lessee  of  his  predeoesfOTj 
although  the  vicarage  was  not  en- 
dowed with  any  great  tithes,  is  desrl; 
wrong.  As  to  the  tithes  of  a  coni- 
mill  newly  erected  on  glebe  laod,s« 
ant^  396. 
'  Caister  ▼.  Homsby,  H.  1705,  l 

Wood,  478. 

*  Blinco  V.  Barksdale,  supra  ^ 
Poole  V.  Reynolds,  supra  *.  Barton 
V.  HoUis,  supra  ^. 
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in  tlufl,  as  in  other  cases  of  the  same  nature,  the  constant  payment  tJtha  of  Hii 

of  tithes  to  the  parson  wDl  be  sufficient  oTidence  of  such  endow-  ^^  to  the  pww 
ment,  without  producing  the  instrument  itself*. 

The  maxim  eocleaia  decimasj  &c.,  applies  to  glebeJand  only,  The  nik  eedah 

and  not  to  the  possessions  of  the  church  and  ecclesiastical  persons  to  glebe ^^^ 

generally ;  and  the  exempti<m  of  glebe  is  not  founded  upon  any  [^^Itotbe'^ ^^ 

discharge  inherent  in  the  land,  but  is  a  mere  personal  privilege  leneetortentiitf 

A  1  •         A       «  of  ffWie  Iftoda 

annexed  to  the  person  of  the  parson  or  vicar  for  the  time  being,  as 
personating  or  representing  the  church ;  and  therefine  it  merely 
operates  to  discharge  the  land  as  long  as  it  continues  in  his 
own  manurance  or  occupation,  and  cannot  be  transferred  to  his 
fiurmers  and  tenants  ^.  For  this  reascm,  if  the  vicar  be  entitled 
to  the  small  tithes  of  all  the  parish,  and  the  parson  lease  his 
glebe  or  sell  the  standing  crop,  the  vicar  shall  have  small  tithes  of 
the  lessee  or  vendee,  and  the  lessor  himself  shall  have  the  great 
tithes,  unless  the  great  tithes  are  e^qnressly  included  in  the  de- 
mise ^.  The  same  rule  necessarily  prevails  where  the  vicar  leases 
his  glebe  or  sells  the  crop  before  severance.  But  it  is  otherwise 
where  the  crop  is  sold  &fter  it  has  been  cut ;  for  the  land  was  pri* 
vileged  at  the  time  when  tithes  accrue  due  in  the  ordinary  course 
of  law,  namely,  at  the  time  of  severance^. 

But  a  vicar,  when  he  demands  tithes  of  the  glebe  of  the  par-  A  vkar  hu  no 
sonage  against  the  parson  himself,  or  his  tenants,  must  make  out  tTuthoof  the 
a  special  primd  facie  title  to  the  tithes  of  such  lands  by  a  positive  {Jbco  k*ifS*the 
endowment,  or  by  such  proof  of  perception  as  will  be  sufficient  to  occupAtioo  of  a 

.  .  tenant 

warrant  the  presumption  of  an  endowment,  because  be  is  not  of 
common  right  entitled  to  any  tithes  of  any  lands  within  the  parish ; 
and  therefore,  until  he  has  made  out  such  primd  facie  title,  he 

■  Waliish  v.  CroptoD,  H.  1631,  Ro.  Abr.  655.  K.  1.    4E.&  Y.  389. 

Ced/s  Rep.  MS.  30.   l  £.  &  Y.  S73.  Anon.  1 1  Jac    1  Ro.  Abr.  ess.    3 

Gw.  470.    See  antd,  p.  136.  E.  &  Y.  390.    Harris  v.  Cotton,  H. 

^  See  Blinco  v.  Barksdaie,  E.  1597,  1616,  1  Bro.  &  Gold.  69.    1  £.  &  Y. 

Cro.  £1.  479.  578.    1  £.  &  Y.  134.  260.    Hob.  108.    Saunders  T.Ryall, 

Gw.  197,  and  the  other  cases,  suprft  ^  H.  1693,  Dodd's  MS.  139.  1 E.  &  Y. 

*  Parkins  v.  Hinde,  M.  1589,  Cro.  570.     Gw.  537.      See  Wyburd  v.  ' 

£1  161.    1  E.&  Y.  98.    Gw.  161.  Tuck,  TV.  1799,  1  Bos.  &  PuL  458. 

And  see  the  other  cases, supri 488  ^  SE.  &Y.  480.    Gw.  1517.   And  see 

'  See  Humfrey's  case^  £.  1597,  l  ant^  pp.  146, 147. 
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eanDot  call  upon  the  tenant  of  the  pamm^s  glebe  to  shew  tbattbe 

glebe  is  discharged  in  the  hands  of  the  tenaEnts  and  finnen  of  the 

parson.     Thus,  where  a  bill  was  filed  by  a  yicar  for  tithes,  and 

the  defendant  insisted  that  the  lands  of  which  tithes  weie  demsnd- 

ed  were  glebe  lands,  of  which  he  was  tenant,  and  that  no  tidies 

Were  due  to  the  vicar,  the  court  dismissed  the  bill,  becaiuedie 

land  in  question  was  not  of  common  right  titheable  to  the  plaintiff, 

and  he  had  not  made  sufficient  proof  of  payment  of  tithes  to  hia 

for  such  land  *. 

Whether  the  It  has  beeti  made  a  question,  whether  the  maxim  of  wMa 

^^^^'^!e*s    ^oelesice  decimas  sohere  non  debet  applies  to  glebeJands  lying  ii 

to  glebe  lands      another  parish.     It  does  not  appear  that  this  qneation  has  em 

lying  in  another  •  .  , 

pariah.  been  judicially  determined*    The  point  was  raiaed  m  a  case  b^ 

fore  Lord  Chief  Baron  Richards,  in  1817  ^>  ^ho  expressed  a  detf 
opinion,  although  he  did  not  decide  the  pmnt,  that  the  raasm 
merely  applies  to  a  rector  or  vicar  of  the  same  chuhrh  and  panh, 
^*  where  the  eccleaia  would  be  paying  tithes  to  itself;  as,  vfaeie 
the  rector  or  vicar  is  in  possession  of  glebe,  neither  shall  pay  tiAe 
to  the  other  in  respect  of  such  occupation  :^  and  he  refbred  to 
Watson^'s  Clergyman'*s  Law  ^,  where  it  is  said,  *'  though  glebe- 
land,  in  itself  considered,  be  all  titheable  as  other  lands  be,  yet 
no  tithes  shall  be  paid  of  the  glebe  by  the  parson  of  a  chnidi 
to  the  vicar  of  the  same  church,  whilst  they  are  in  the  hindsof 
the  parson  himself;^  and  that,  he  said,  was  the  true  rule,  and 
that  there  was  no  doubt,  that  when  the  glebe  of  one  clergyman  is 
in  the  parish  of  another,  it  must  pay  tithe ;  for  that  priyil^  is 
^  confined  to  the  same  parish.  However,  it  seems  proper  to  remark, 
that  the  words  of  the  maxim  are  general ;  and  the  books  speak  of 
the  exemption  of  glebe-land  in  the  hands  of  a  parson  or  ricar, 
as  a  general  rule,  and  not  as  a  right  existing  merely  as  between  s 
rector  and  vicar  of  the  same  parish;  and  the  principle  of  Ac 
exemption  applies  to  glebeJands  in  another  parish.     Watson, 

*  Streaton  v.  Downea,  Tr.  1690,  ^  Warden  of  St  naTs  t.  Hk 

MS.  Gw.  5S6.    1  E.  &  Y.  56B.    That  Dean  of  St.  Pattl*By  E.  1817, 4  Price, 

a  vicar  bas  no  tide  to  any  tithes  but  65.    8E.&Y,  613.    Gw.  1616. 

by  expreas  endowment  or  usuge,  aee  *  Plu  51S. 
ante,  p.  181. 
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and  Bohun,  who  adopt  the  limiled  construction  of  tharale"«  tep* 
pear  to  rely  principally  on  a  passage  in  Selden^s  History,  which, 
however,  has  no  distinct  application  to  the  case  of  ancient  glebe- 
lands,  but  was  merely  intended  to  shew  the  existence  of  a  general 
practice  of  paying  tithes  parochially  at  a  particular  period :  the 
document  to  which  Selden  refers,  seems  to  amount  only  to  a 
contradiction  at  the  general  proposition,  that  any  lands  charged 
with  the  payment  of  tithes  to  a  church  parochially,  were  dis- 
charged when  they  were  in  the  possession  of  any  other  church  or 
ecclesiastical  person  ^. 

But  the  glebe^land  of  a  parsonage  or  vicarage  may  be  abso- 
lutely discharged  from  tithes  by  a  prescription  in  non  decimando ; 
and  the  like  exemption  may  be  claimed  for  glebe-land  belonging 
to  a  parsonage  appropriated  to  a  monastery,  dissolved  by  the  sta- 
tute of  81  Hen.  VIII.  c.  13.,  and  in  such  cases  the  discharge 
runs  with  the  land,  and  exempts  the  lessees  and  tenants  of  the 


The  glebe  of  tiM 
penonage  or 
yicertge  may  be 
^scfaarged 
lutdy  in 
iimando,  in  the 
hand*  of  the  pi#- 
aon  or  vtoar  and 
hiaftnnenaiid 
tenantf. 


*  Ljndwood  makes  it  a  doubtful 
question  at  the  canon  law.  De  Eccl. 
reparand.  cap.  licet,  verbo  reficienda- 
rum.    Tabula  Alph.  verbo  gleba. 

*»  Seld.  c  6. 8. 2.  He  says,  "  When 
the  abbey  of  Vendosme  was  founded, 
about  the  year  1050,  by  Godfrey 
Mantell,  Earl  of  Anjou,  the  tithes  of 
the  nit  pits  in  some  parts  of  Poictou, 
were  consecrated  to  it :  the  like  had 
the  same  monastery  in  some  salt  pits 
possessed  by  the  Bishop  of  Xain- 
toigne,  which,  although  ii  had  been  enr 
joyed  for  three  teore  yeart^  yet  the 
bishop  began  to  deny  any  more  pay- 
ment, and  for  his  own  gain  would 
have  maintained  tins  opinion,  that  no 
church  lands  were  to  pay  tithes  to 
any  church.  But  Grodfrey,  Abbot  of 
Vendosme  about  the  year  11  so, 
sharply  corrects  him  in  an  epbtle,  and 
shews  that  the  opinion  of  all  France 
and  Italy  then  was,  that  although 
lands  charged  to  any  cAiircA  uith  the 


payment  of  tithes^  were  possessed  by 
another  church  or  numoitery,  yet  thd 
tithes  were  still  payable  parochiaUy 
from  one  church  to  the  other.  That 
abbot's  words  are  observable;  because 
also  they  shew  a  general  practice  of 
payment  parochially  by  churches  to 
churches.  Nobis  dictum  est  (says 
he)  quia  dicitis,  quod  ecdesia  non  de^ 
bet  decimam  dare.  Hoc  verum  est, 
ubi  ecclesia nihil  habet  in  paroechi4  al- 
terius  ecdesiae;  ubi  vero  ecclesia  in 
alterius  ecclesia  parcechla  possessio- 
nem aliquam  habet,  vel  quipplam  quod 
dedmari  debeat,  ibi  ecdesia  ecdeiifle 
dedmam  reddere  debet,  si  illud  just^ 
possidere  dedderat  Hoc  tenet  Italirf, 
hoc  tenet  Grailia;  ibi  enim  novimns 
ecclesias  ecdesiis  decimas  reddere,  et 
majores  minoribus,  et  minores  majo- 
ribus,  ubi  altera  earum  possessionem 
obtinet  in  jure  alterius :  hoc  fadmas 
eeclesiiiy  hoc  eedesise  fecerunt" 
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parson  or  vicar  fiK)in  the  payment  of  tithes  *.    For  psreona  and 
vicaTB,  in  common  with  all  other  ecclesiastical  persons,  were  capable 
of  prescribing  to  be  discharged  for  themselves,  their  farmers  and 
tenants ;  and  in  this  case  it  is  quite  immaterial  whether  the  glebe- 
land  be  situate  within  the  same  parish  or  not^.     And  non-pay- 
ment of  tithes  of  the  glebe  by  a  lessee  will  induce  the  court  to 
presume  that  it  was  discharged  upon  the  endowment  ^. 
An  endowment        An  endowment  of  the  vicarage  with  the  small  tithes  of  the 
of  the  whole  p»-  ^hole  parish  generally,  will  not  extend  to  the  parsonage  glebe;  and 
temi tod>r'i^  glebe  land  of  a  parsonage  appropriated  to  a  monastery,  and  dis- 
knds  of  the  pir-  charged  of  tithes  by  unity  at  the  time  of  the  dissolution  by  the  sta- 
wch  lands  be-      tutc  of  31  Hen.  VIII.,  shall  for  ever  after  be  discharged  against 
mooultery  uid     ^^  grantee  of  the  parsonage,  and  all  others.     Thus,  a  parsonage 
^Mhtfged  from  was  appropriated  in  the  time  of  King  Henry  III.  to  a  priory, 

the  DBTmcnt  of 

tithet  at  the  dit-  and  at  the  same  time  a  vicarage  was  endowed  by  these  words : 
for  ever  after  ab-  Solva  vicaria,  qucB  cofisisHt  in  aUaragio^  et  in  minutis  decimis 
*haraS.^^        /o^ti*  parochicB  prcedictiB  ad  ecclesiam  prtBdictam  spectarUe. 

At  the  time  of  the  appropriation  there  were  six  yard  lands  of  the 
parsonage  glebe  within  the  same  parish.  The  parsonage  came  to 
the  king  by  the  statute  of  31  Hen.  VIII.  being  then  in  the  priory's 
hands  discharged  of  small  tithes.  The  vicar  sued  for  the  tithes 
of  these  lands,  and  the  plaintiff  having  obtained  a  prohibition,  it 
was  thereupon  demurred.  For  the  plaintiff,  it  was  contended, 
that  although  the  land  was  within  the  parish,  and  the  vicarage  was 
endowed  of  the  small  tithes  of  the  whole  parish,  this  endowment 
did  not  extend  to  the  glebe  land ;  for,  at  the  time  of  the  endow- 
ment, the  land  was  not  titheable,  and  the  very  point  had  been 


*  Anon.  E.  1569,  Moo.  46.  l  E. 
&  Y.  5S.  Blinco  v.  Baiksdale,  E. 
1597,  Cro.  EL  479.  578.  1  £•  &  Y. 
134.  Gw.  197.  Anon.  H.  1S07, 
Noy.  1J«.  1  E.  &  Y.  17S.  Dr. 
Ward  V.  Taylor,  M.  16S7, 1  Ro.  Abr. 
657.  IL  5.  Hawkins  v.  Chittle,  H. 
l696,Ood(fs  MS.  169.  1  E.ftY. 
616.  Olaase  v.  Olane,  TV.  1700,  l 
Woody  S9S.  Buxton  v.  Cookerman, 
M.  1701,  s  Lutw.  1062.  ,1  E.  &  Y« 
643.    Waterman  v.  Jones,  Tn  1705, 


1  Wood,  463.  1  £.  &  Y.  671.  Gw. 
701.  And  see  Ellis  v.  SmiI,  H.  1 790, 
1  Anstr.  35S.    S  £.  &  Y.  S60.    Gw. 

1896. 

*»  Dr.  Ward  ▼.  Taylor,  M.  1658,  l 
Ro.  Abr.  653.    4  E.  &  Y.  390.  pi.  14. 

•  Hawkins  v.  Chittle,  H.  1696, 
Dodd's  MS.  169.  1  £.  Ar  Y.  616.  l 
Wood,  356.  See  Wahish  v.  Cropton, 
H.  l63l,Cedy'sRep.MB.50.    l  E. 

&  Y.  373.     Gw,  470. 
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adjudged  in  33  Elis.  that  no  tithes  should  be  paid  for  glebe  land. 
Coke,  on  the  other  side,  digued,  diat  as  the  endowment  was  of 
small  tithes  of  the  whole  parish,  and  the  lands  were  within  the 
parish,  tithes  should  be  paid.  But  as  long  as  it  continues  in  the 
parson's  hands  no  tithes  shall  be  paid ;  because  the  Levite  ought 
not  to  pay  tithes  to  another  Levite ;  but  when  the  land  is  conveyed 
into  the  hands  of  a  layman,  as  in  the  principal  case,  it  should  be 
otherwise ;  and,  therefore,  if  the  parson  had  let  his  glebe  land, 
the  lessor  should  have  the  gross  tithes  from  his  lessee,  and  the 
vicar  should  have  the  small  tithes.  So  here,  the  parson  himself 
should  be  discharged ;  but,  as  the  jdaintiff  had  not  the  parsonage, 
but  the  land  only,  he  should  pay  tithes.  But  all  the  judges  held 
clearly,  that  tithes  should  not  be  paid  in  this  case ;  for  the  vicar 
could  not  by  this  endowment  demand  small  tithes  of  the  glebe 
land  of  the  parsonage,  but  he  should  have  the  small  tithes  from 
all  Che  parish,  where  they  were  due  at  the  time  of  the  endow, 
ment,  but  that  was  not  of  the  parson's  glebe  land.  But  an  endow- 
ment  might  have  been  made  by  express  words  of  minuta  dedma 
of  the  glebe  land  of  the  parsonage,  and  then  the  parson  him- 
self should  have  paid  them  to  the  vicar.  And  they  all  held, 
that  as  it  was  discharged  from  the  payment  of  tithes  in  the  hands 
of  the  prior  at  the  time  of  the  dissolution,  so  the  plaintiff  now 
having  part  of  the  land  by  letters  patent  from  the  king,  should 
be  discharged  by  the  statutes  of  81  H.  VIII.  and  32  H.  YIIL 
from  the  payment  of  tithes  for  ever  after,  against  the  grantee  of 
the  parsonage,  and  aU  others,  in  regard  that  it  was  discharged  at 
the  time  of  the  dissolution.  And  Popham  took  a  distinction 
between  the  case  of  a  personal  discharge,  as  the  Cistertians,  and 
a  discharge  by  reason  of  a  unity,  which,  he  said,  runs  with  the 
possession  of  the  land  *. 

Where  glebe  is  sown  by  the  parson  or  his  lessee,  and  the  par-  Where  an  io- 
son  dies  before  the  com  is  severed  from  the  ground,  his  successor  xetigna,  or  b  d». 
shaU  have  the  tithes.    For  although  by  the  statute  of  28  Hen.  glT^'fn  Uie 
VIII.  c.  11.  s.  6.  incumbents  may  dispose,  by  their  wills,  of  the  glebe  is  leyeied, 

,  the  luccciior 

com  sown  by  them  upon  their  glebe,  and  the  executor  represents  ghaU  here  tithes, 
the  testator,  yet  he  cannot  represent  him  as  parson.    But  it  is  ^'^^^^e 


*  Blinco  V.  Barksdale,  supra 


u. 
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puty  diet  or  ▼»-  odicrwue,  if  the  paiwm  die  after  the  com  is  sereted  from  the 
'^^'  grooDd :  in  that  caae,  the  gucceaaor  shall  not  have  the  tithe,  al- 


though the  tithes  were  not  seYered  from  the  nine  parts  at  the 

timeof  the  death  of  the  testator;  because  the  right  to  the  tithe  was 

vested  in  the  deceased  parson,  by  the  seyerance  from  the  ground. 

So,  where  a  parson  or  vicar  is  deprived  or  resigns  after  the  glebe 

is  sown,  the  successor  shall  have  the  tithe,  if  the  com  was  not 

severed  at  the  time  of  his  coming  in :  but  it  is  otherwise,  if  the 

com  was  severed,  as  in  the  case  of  the  death  of  the  preceding  in- 

cumbent  *. 

Provinoos  of  By  the  Statute  of  55  Creo.  III.  c.  147-  s.  1, 2.,  parsons,  vicajrs,  or 

Oeol^nTta  ref  Other  iucumbeuts  of  any  ecclesiastical  benefices,  with  the  consent  of 

"P^^  ^  uhe  thepatron  and  ordinary,  may  exchange  parsonage  houses  and  glebe- 

iindi,  and  the     lands  under  certain  provisions  and  conditions  therein  mentioned. 

lands  oEchioged.  ^^  ^7  the  second  section  of  the  same  statute  it  is  enacted,  tiiat 

where  the  lands  to  be  exchanged  for  glebe  shall  be  exempt  from 
tithes,  or  covered  byamodus  or  composition  real,  the  lands  whidi 
were  glebe  shall  have  the  benefit  of  the  same  discharge,  in  case 
such  lands  are  situate  in  the  same  parish  as  the  lands  which  were 
formerly  glebe,  but  not  otherwise.  The  same  act  also  empowers 
incumbents  of  benefices,  the  glebe  whereof  does  not  exceed  four 
acres,  to  purchase  lands  not  exceeding  twenty  acres  in  the  whole, 
to  be  annexed  as  gldie  to  such  benefices ;  and  any  part  of  such 
lands  which  were  copyhold  shall  become  freehold. 

^  Humfrey'i  case,  40  Eliz.    i  Rol.  los.    Saunders  v.  Ryall,  M.  1570, 

Abr.  655.    4  E.  &  Y.  389.    Anon.  Dodd's  MS.  139.    1  £.  &  Y.  570. 

1 1  Jac.  B.  R.     1  Ro.  Abr.  65$.    4  E.  Ow.  5S7.    See  Wyburd  v.  Tack,  Tr. 

St  Y.  390.  Harris  ▼.  Cotton,  H.  1616,  1799,  I  Bos.  &  PoL  45e.    9  E.  &  Y. 

1  Br.  &  Go.  69.  1  fi.  &  Y.  860.  Hob.  4S0.    Ow.  1517. 
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